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This is an appeal froman order of the Grcuit Court for
Baltinmore Gty (Mtchell, J.) dism ssing appellant's claimthat
his rights under Maryland's Confidentiality of Records Act were
viol ated by appellee. W shall affirmthe circuit court.

Facts

In a claimunrelated to this appeal, Leo Kelly, Jr., brought
an action alleging nedical malpractice on the part of appell ee,
Dr. Brad Lerner. Upon the parties' joint consent to submt the
claimto binding arbitration, the matter proceeded in that
fashi on.

Plaintiff's expert, Dr. Horst Schirmer, opined that Dr. Brad
Lerner breached standards of care by performng on Kelly an
operation known as a transurethral resection of the prostate
("TURP"). On cross-exam nation, Lerner's counsel sought to
i npeach Schirmer by introducing a copy of a pathol ogy report that
indicated that Dr. Schirmer had perforned the sanme kind of
surgery under conditions nearly identical to those that he
al l eged constituted a breach of care on the part of Lerner. The
subj ect of that pathol ogy report was appellant WIIiam Wrner.

Warner filed a conplaint in the Crcuit Court for Baltinore
City alleging that a violation of the Confidentiality of Records
Act, as set forth in Maryland Code Ann., Health General Article 8
3-401 et seq. ("the Act"), had resulted from Lerner's inproper
taki ng and using Warner's nedi cal records without his prior

consent.



Lerner filed a notion to dismss. In his ruling fromthe
bench, Judge Mtchell stated:

We are troubled here, as we intimated by our
guestions, that in this society, where so
much of our interests, our know edge, [and]
our records are subject to review w thout our
bei ng aware of it, that an uninterested
person, clothed only with the mantle of a
Doct or of Medicine degree or |icensure, can
rummage through the records of a hospital and
obtain information about patients.

We are troubled that no effort was made to
subpoena the records and give notice to the
patient that his records were being nmade
public. W are troubled that the individual
patient did not have free opportunity to
contest the disclosure of his records and
that a court of conpetent jurisdiction was
not afforded an opportunity to consider the
i ssue and perhaps craft a protective order.

The statute provides that any provider my
obtain any record of any patient if those
records will assist in the defense of a

| awsuit against that health care provider.

We obvi ously are paraphrasing.

Despite this Court's quite obvious

di sconfort, maybe even displeasure, or its
severe reservations regarding just what was

i ntended by the general assenbly, the

| anguage of the statute is clear, and we nust
gi ve neaning to those words as those words
were set forth by that deliberative body.

W will grant the notion to dismss this
case, because the legislature, by their

| anguage, gave the defendant the opportunity
to obtain this infornmation and use it to
defend a lawsuit that everyone acknow edges
was pendi ng agai nst him



We hope, and in fact urge, that the
| egi sl ature reexam ne this issue because of
the potential for abuse.
(Enphasi s supplied.)
Appel l ant presents the follow ng i ssue, as paraphrased, for
this Court's review
Whet her Lerner's taking and discl osure of
Warner's nedi cal records was permtted under
t he Act.

DI SCUSSI ON

| . Standard of Review

Upon appeal fromthe granting of a notion to dismss filed
under Maryland Rul e 2-322(b)(2), an appellate court nust assune
the truth of all well-pleaded relevant and material facts in the
conplaint, as well as all inferences that can reasonably be drawn
therefrom Odyniec v. Schneider, 322 M. 520, 525 (1991).
Dismssal is proper only if the alleged facts and perm ssible
i nferences, so viewed, would nonetheless fail to afford relief to
the plaintiff if proven. Mrris v. Osnose Wod Preserving, 340

Md. 519, 531 (1995); Faya v. Almarez, 329 Md. 435, 443 (1993).

1. The Act
The genesis of the Act occurred during the 1990 session of
the General Assenbly as Senate Bill 584. Sponsored by five
senators, particularly Senator Paula Hollinger, chair of the
heal th subcomm ttee, SB 584 was enacted to provide for the

confidentiality of nedical records, to establish clear and



certain rules for the disclosure of nedical records, and
generally to bolster the privacy rights of patients. The
| egi sl ature recogni zed that, because of the personal and
sensitive nature of one's nedical records, a patient m ght
experience enotional and financial harmif his nedical records
are inproperly used or disclosed. It was further desired that
the Act would enable health care providers to retain the ful
trust and confidence of their patients.

The resultant codification of this legislative initiative
now reads, in pertinent part:

8 4-305 Disclosures wthout authorization of
person in interest -- In general.

(b) Permtted Disclosure. -- A health
care provider may disclose a nedical record
wi t hout the authorization of a person in
interest:!?

(D (ii) To the provider's |legal counse
regarding only the information in the nedical
records that relates to the subject matter of
the representation; or

(ti1) To any provider's insurer or |egal
counsel, or the authorized enpl oyees or
agents of a provider's insurer or |egal
counsel, or the authorized enpl oyees or
agents of a provider's insurer or |egal
counsel, for the sole purpose of handling a
potential or actual claimagainst any
provi der. (Enphasis supplied.)

The Fl oor Report of SB 584 further summari zes the

ci rcunst ances under which a perm ssive disclosure of a patient's

Section 4-301 provides that a health care provider is one who is
| i censed, certified, or otherwise authorized under the Health
Cccupations Article to provide health care in the ordinary course of
busi ness, and that a person in interest includes an adult on whom a
health care provider maintains a nedical record.
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medi cal records is available. "These persons and entities
include: 1) a provider's authorized enpl oyees, agents, or
consultants for the purpose of offering, providing, evaluating,
or seeking paynent for health care to patients; 2) a provider's
| egal counsel...."” Wiile it is clear the first itemgenerally
relates to nedical treatnment, and the paynent therefor, the
second item can be construed quite broadly as allowing a
provider's | egal counsel to have whol esal e access to nedi ca
records in the defense of a pending claim

This is the focus of our concern. Although the Act attenpts
to fortify the privacy interests and rights of patients, it |acks
clarity as to the precise circunstances under which a provider’s
attorney may obtain medical records. Consequently, two
particul ar purposes of the Act, nanely, bolstering
confidentiality and devel opi ng regul ati ons under which the
records may be di scl osed without prior consent of the patient,
are summarily eviscerated by the | anguage of the statute. Wile
we surmse that the drafters may have intended that the terns of
di scretionary disclosure should be applicable to a | egal action
in which the patient has a direct interest, and that the basis of
this action accrued wthin the scope of the subject provider's
practice, this intent stands in diametric opposition to the
actual |anguage used in the Act. Nonetheless, we nust accept the

law as it is witten, not as we would like it to be. Departnent

of Econom c and Enpl oynent Devel opnent v. Taylor, 108 M. App.



250, 277 (1996), aff’'d, Ml __ (No. 58, Septenber Term
1996, filed March 10, 1997) (per curiam; MCance v. Lindau, 63
Md. App. 504, 512 (1985) (citing R v. Ransey, 1 C & E. 126, 136
(1883)).

Mor eover, we nmust presune that the legislature, by its words
and deeds, intended that which it has pronul gated, and that we
are not to substitute, enbellish, or otherwse alter its intent.
Taylor v. Mayor and City Council of Baltinore, 51 Md. App. 435,
447 (1982).

By applying the plain | anguage of the statute, and
di sregardi ng the potential problens associated therewith, as
di scussed infra, it is patent that the |anguage of § 4-
305(b) (1) (iii) permtted Lerner, through his counsel, to obtain
Warner's nedical records wthout his prior consent or
aut horization. As troubling as this may be, it is the result of
interpreting the statute in terns of the "plain English" meaning
that case law requires. Therefore, we hold that the trial court
properly dism ssed Warner's cl ai munder the Act and, accordingly,
affirmthe judgnment bel ow

[11. Potenti al Constitutional
| mpl i cations

The question presented in the instant appeal, calling for
judicial insight as to the propriety of the discl osure of
Warner's nedical records under the Act, could provide a narrow

constitutional basis for resolution that mght require us to



determ ne whether the portion of the statute upon which Warner's
claimis predicated, and upon which Lerner's professed authority
to acquire Warner's nedical records is based, is constitutional.
But for the lack of any state action in this regard, we m ght
wel | be able to address the statute accordingly.

One seeking to assert a violation of the protections of
procedural due process nust denonstrate that the "depriving
mechani sm' enpl oys state action to facilitate the deprivation of
a property interest of the challenger. Fuentes v. Shevin, 407
US 67, 84-85 (1972); Colden Sands Cl ub Condom nium Inc. v.
Wal l er, 313 MI. 484, 488 n.4 (1988); Departnent of
Transportation, Mdtor Vehicle Adm n. v. Armacost, 299 Ml. 392,
416 (1984); Roberts v. Total Health Care, Inc., 109 Md. App. 635,
644 (1996), cert. granted, 343 M. 566 (1996); Vavasori V.

Comm ssion of Human Rel ations, 65 Ml. App. 237, 243 (1985), cert.
deni ed, 305 M. 419 (1986). Upon the satisfaction of the

predi cate state action requirenent, a review ng court must then

i nvoke a second tier of scrutiny, the balancing test set forth in
Mat hews v. Eldridge, 424 U. S. 319, 332-35 (1976), to establish
what procedural due process, if any, is constitutionally

requi red. Roberts, 109 Md. App. at 644.

The i nstant appeal involves, essentially, a common | aw
action by a private citizen for invasion of his privacy by
anot her private citizen. At no point during the course of events

that gave rise to the inception of litigation was the State
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i nvol ved. Thus, this Court cannot properly reach a constitutional
anal ysis of the statute upon which Warner's claimis based.

Clearly, however, Warner's nedical records, docunents in
which he has a legitimte expectation of privacy, were published
w t hout his consent, w thout notice, or even an opportunity to be
heard in opposition to the intended disclosure. Not until after
the underlying arbitration did Warner | earn of the dissem nation
t hrough conversation with his treating physician.

In Dr. K v. State Bd. of Physician Quality Assurance, 98
Md. App. 103 (1993), Judge Cathell, witing for this Court,
opined that one's right to privacy in his nmedical records falls
within the anmbit of constitutional protection. |Id. at 112. Dr.
K. involved a State investigative board's attenpts to obtain a
patient's nedical records subsequent to allegations that Dr. K
commtted m sconduct with that particular patient. W reasoned
that the State's conpelling interest of investigation and,
presumabl y, the contenporaneous safeguardi ng of public welfare,
ultimately outwei ghed the privacy interests of both Dr. K and
his patient. That conclusion in no way di m nished the
constitutional right to privacy of one's nedical records. Dr. K
i s distinguishable fromthe instant case. Here it is not a state
actor who seeks to disclose confidential nedical records in
furtherance of societal interest, but rather a private
i ndi vidual, notivated by self-serving desires to defend a | awsuit

that is pending against him used the records.



A. Privacy

Whal en v. Roe, 429 U.S. 589 (1977), involved a New York
statute that required physicians to submt to the state copies of
all prescriptions witten for all schedule Il narcotic
prescriptions. The state archived the records, attenpting to
pronmote community health and di scourage abusive prescribing and
consum ng practices. After considering the neasures enpl oyed by
the state to protect the data, the Suprene Court held the statute
to be constitutional and seem ngly indicated that the state's
public welfare interests outweighed the patient's interest in
confidentiality.

The instant case is wholly distinguishable from Wal en
i nasmuch as the disclosure of Warner's nedical records in no way
furthered state interests, but fulfilled the individual needs of
Lerner in his defense of a nalpractice claimby Kelly that was
t hen pending. Mreover, it can be said that the New York
patients who objected to their personal data being turned over to
the state had knowl edge that this ongoing practice was in effect
as prescribed by | aw

The Suprenme Court of Iowa, conversely, in lowa Cty Rights
Commi ssion v. City of Des Mines, 313 N W2d 491 (1981), a case
al nost identical to the one now before this Court (but for the
instant |ack of state action), addressed the issue of whether
non-parties to an action have the right to notice of the intended

use of their medical records in that action. James Washington, a



garbage collector for the city, sustained a knee injury during
the course of his enploynment. Subsequent to his conpletion of
disability |l eave (and an intervening contractual cessation and
commencenent of trash collection by the city), Washington
reapplied for his position, but was denied enpl oynent.
Washington filed a conplaint, contending that a white enpl oyee
was rehired under identical circunstances.

During the investigation, the Comm ssion issued a subpoena
duces tecumto the city for the production of nedical records of
73 current and former trash collectors. The city refused
di scl osure on grounds that the records were confidential under
lowa law. Citing the right of the individuals whose records were
sought to be present, a protective order was issued by the trial
court.

On interlocutory appeal, the lowa court affirnmed the trial
court's order because "persons whose nedical records were sought
were not parties to the enforcenent action and had no opportunity
to invoke" their right to confidentiality. Des Mines, 313
N.W2d at 497. It was, therefore, quite clearly intimted that
t hose patients had not only a right to notice of the intended use
of their records, but also a right to be heard in opposition to
t he disclosure of their records.

B. Application
The | anguage of subsection (b), permtted disclosures,

ecunenically states that a health care provider may di scl ose a
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patient's records without his authorization. 1In |ight of our
earlier discussion of one's inherent privacy interest in his own
medi cal records, we take issue with a wholly non-judicial or
adm nistrative entity being vested wth discretion to make
deci sions of this magnitude. The Court of Appeals has
consistently stated that courts are prohibited from perform ng
non-j udi cial functions and, conversely, non-judicial entities are
prohi bited fromperformng judicial functions. See Shell G| Co.
v. Supervisor of Assessnents of Prince George's County, 276 M.
36, 46 (1975) (prohibiting admnistrative agencies from
perform ng judicial functions); Board of Supervisors v. Todd, 97
Md. 247, 264 (1903) (holding that courts must only performduties
judicial in nature).

A maj or prem se upon which the Act is based is the need for
t he establishnment and inplenentation of procedures to govern the
di scl osure of confidential nedical records, particularly in
situations when the patient's consent need not be obtained.
Granting a health care provider unbridled discretion to disclose
a confidential record is not only conpletely at odds with the
| egislative intent of the Act, but also repugnant. Practically
speaki ng, the custodian of records for a health care provider is
often tinmes a "nmechani zed" enployee with little or no
i nvestigatory insight or |legal know edge. It is unlikely that
such an individual, having received a request for nedical

records, would contact |egal counsel of the provider, or
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otherwi se attenpt to ascertain the relevance and authenticity of
the request. Moreover, no substantive or procedural requirenments
currently assist in determ ning whether or not a given disclosure
shoul d be made. The end result of this activity is the arbitrary
application and inplenentation of the Act.

The di sclosure of nedical records in this context rapidly
approaches a judicial |evel, as the production of nedical records
quite frequently results in a request for a protective order,
whose adj udication requires judicial determ nation to bal ance the
need for disclosure against the need for confidentiality. This
function is essentially bypassed or usurped by permtting
di scretionary disclosure by a custodian of records.

Further, 8 4-309 sets forth crimnal and civil penalties for
violations of the Act, particularly, the refusal to disclose
records. @Gven the discretionary nature of subsection (b), these
punitive neasures are essentially unenforceabl e and usel ess.

| ndeed, given the subjective nature of hunman bei ngs and the
quantity of requests for records, hopes for uniformty in
application of this policy are but w shful thinking. To bring
this blueprint into reality requires uniformnmeasures in
adm ni stering disclosure of records. Perhaps an adm nistrative
sub-agency m ght serve effectively as a cl earinghouse for such
requests. This resolution, however, is a chore for another day,
and for another branch of our governnent. See Gles & Ransom

Inc. v. First Nat. Realty Corp., 238 Ml. 203 (1965).
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Turning next to subsection (1)(iii) of the statute, we

initially notice the all-enconpassing characteristic of the word

any. Even if we rem nd ourselves that any interpretation ought
to be guided by logic, reason, and commobn sense, there
nonet hel ess exists a plethora of possibilities for the
application of this word in this context.

As previously nmentioned, the notions judge, in his ruling
fromthe bench, paraphrased his interpretation of this portion of
the Act, and stated:

The statute provides that any provider my

obtain any record of any patient if those

records will assist in the defense of a

| awsuit agai nst that health care provider.

(Enphasi s supplied.)
This Court's reading and resultant interpretation of the statute
|l eads us to a substantially simlar result.

This specific portion of the present |anguage and
construction enployed by the legislature in the creation of this
statute is dangerously overbroad. Before discussing the
rationale for this finding, an additional term nust be di scussed
in a constitutional context.

Subsection (1)(iii) also strives to delineate the
ci rcunst ances under which disclosure is discretionary, and in so
doi ng, indicates that the handling of an actual or potential
claimof a provider is such an occasion. Unfortunately, no

precise neaning of this term as applied in this instance, is

given in either the definitional section, or elsewhere in the
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statute.? Additionally, the plain nmeaning of the termaffords us
no clarifying insight. Though a requirenent of relevance to the
claimis provided by (ii), this fails to render any additi onal
illumnation as to the nmeaning of "claim" but, at best, suggests
the need for redaction of surplusage within the record.

As a final effort to ascertain the intent of the legislature
as to when disclosure is permtted, the Act's history nust be
consulted. Once again, this venture is to no avail, inasnuch as
t he purpose of the Act nentions no specific, or even general,
type of claimor action in which nedical records m ght be
di scl osed, but, rather, solely suggests "relevan[ce] to the

pur pose for which disclosure is sought.... Preanble to Senate
Bill 584.

We are therefore of the position that the legislature' s use
of the term"clainf in this subsection of the Act is vague. The
revel ati on of several possible scenarios incorporating both the
vagueness and overbreadth of the respective portions of the
statute further supplenents and illustrates our position.

| magi ne a situation in which a husband and wi fe, both
physi ci ans, are involved in a divorce action. The nedical

practice of "spouse A" involves |arge anounts of tinme being spent

on research and treatnent of H V positive intravenous drug

Al t hough 8 4-305(3) discusses the filing of

a "claim" this solely entails paynent for
medi cal services in the context of a third party
payor .

14



addicts in violent high crine areas. Under the current

provi sions of the Act, "spouse B," who seeks to obtain custody of
a mnor child, could obtain the nedical records of spouse A's
patients, perhaps to call into question the suitability of the
environnment in which the child mght well spend tine.?

Thi s exanpl e, though perhaps fatuous, is well within the
anbit of the Act. A divorce action is nost clearly a "claim™
and because both spouses fall within the category of "any" health
care provider, the nedical records could be disclosed as
apparently relevant to the custody of a mnor child.

Next, envision a situation in which a |licensed acupuncturi st
sues in tort for defamation. As part of discovery, defendant
hires a private investigator, who makes observations and files a
report wherein the observations are recorded, noting the date and
time of each one. The acupuncturist's counsel conducts a
"fishing expedition" and obtains the nedical records of the
investigator's aged nother. Noting that the nother's record
i ndi cated that the son acconpanied the patient hone from an
out patient surgical procedure at the date and tinme of an all eged
observation in the report, he seeks to inpeach the investigator

on this basis. Wiile this may serve as val uabl e i npeachnent

Not e, however, the provisions of 42
CFR 8 2.61 (generally prohibiting the
di scl osure of drug treatnent records w thout
a court order).
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evi dence, no |logical correlation between the defamation action
and the disclosure of the nedical record exists.

Once again, this is plausible under the Act. Here, the
heal th care provi der seeks disclosure of a nedical record so that
his counsel may "handl e" an actual or potential claim It is
irrelevant that the patient has not even a renote invol venent
with the pending litigation. Absent |[imtation or specificity,
the Act permts disclosure of the nother's nedical record because
she falls into the category of “any” person in interest, i.e., a
patient.

The facts of the case sub judice provide an equally
pl ausi bl e, al t hough perhaps | ess colorful, unintended application
of this subsection of the Act. In the underlying mal practice
action, Lerner sought to inpeach the testinony of Kelly's expert
by eliciting the fact that although Schirmer criticized Lerner
for performng a TURP when he did, Schirnmer acted in a like
manner under |ike circunmstances. Purportedly under color of the
Act, Lerner, or his counsel, obtained Warner's nedical records
for this purpose, although Warner was in no way involved in the
arbitration proceeding. The nature of the surgery perfornmed on
Warner was arguably personal and sensitive in nature. Many woul d
experience unnecessary enbarrassnent on this basis.

We are duty bound to interpret an unanbi guous law as it is
witten—even if the result is not what our conscience tells us

it should be. Brzowski v. Mryland Hone | nprovenment Conm ssion,
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M. App. _ (No. 610, Septenber Term 1996, filed February
27, 1997), slip op. at 9. Judge Mtchell, in his ruling fromthe
bench, said it best:

W w il grant the notion to dismss this

case, because the legislature, by their

| anguage, gave the defendant the opportunity

to obtain this information and use it to
defend a lawsuit that everyone

acknow edges was pendi ng agai nst him

We hope, and in fact urge, that the
| egi sl ature reexam ne this issue because of
the potential for abuse.

JUDGVENT AFFI RMED

COSTS TO BE DI VI DED EQUALLY
BETWEEN THE PARTI ES.
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