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The issue of first inpression presented by this appeal is
whet her a noncustodial parent is entitled to a credit toward
child support in the amount of Social Security benefits received
directly by a mnor child by virtue of the parent’s work history
and eventual retirenent. W hold that such benefits do not
of fset the obligor parent’s child support obligation as a matter
of law. Instead, a trial court, in exercising the discretion
afforded to it by 812-202(a)(2)(ii) of the Famly Law Article,
may take such paynents into consideration in determ ning whether
to deviate fromthe guidelines in any particul ar case.

Al ternatively, where a case involves parents with above-
gui delines inconme levels, the trial court may consider such
paynments when it sets child support in accordance with the
di scretion afforded to it by 8 12-204(d) of the Famly Law
Article.

Facts

Appel l ant, Richard D. Anderson, and appellee, Jean D
Anderson, were divorced by decree dated Decenber 15, 1992. Three
children were born during the marriage, the first on April 28,
1981, and twins on June 6, 1983. The parties’ divorce decree,
inter alia, directed appellant to pay to appell ee $600 per nonth
per child. The decree incorporated a prior agreenent between the
parties, and the record does not contain any information with
respect to how that figure was conputed.

Wth respect to enploynment history, appellant spent 13 years



on active duty with the United States Air Force and subsequently
was enpl oyed by the National Security Adm nistration until age
55. Thereafter, he worked for Martin Marietta Corporation, Ford
Aer ospace, and Loral Corporation, Ford Aerospace’ s successor and
his enployer at the time of divorce. On Septenber 30, 1994,
apparently at age 63, appellant retired rather than be laid off
as the result of downsizing by Loral Corporation. As of the tine
of divorce, appellant earned approxi mately $113, 000 per year. In
1993, appell ant earned approxi mately $116, 000, and according to
appellant’s brief, in 1995, after retirenment, he earned $67, 269.
This total was conprised of pensions fromthe Departnent of
Defense, the O fice of Personnel Managenent, and Loral
Corporation totalling $59,901, plus $7,368 in Social Security
benefits. The parties entered into a stipulation at a hearing
before a master in Septenber, 1995, however, to the effect that
appel lant’s gross incone was then $5,636 per nonth or $67, 632 per
year.

Wth respect to appellee, the record reflects that, as of
the tinme of divorce, she earned approxi mately $70, 000 per year.
In 1995, at age 46, she was enployed as a human resources manager
by Westinghouse Corporation and, according to a stipulation
bet ween the parties, earned $6, 704 gross i ncome per nonth or
$80, 448 per year.

Based on appellant’s history of enploynent, the three m nor



children of the parties also were eligible to receive and did
receive Social Security benefits. The benefits began on Novenber
1, 1994, initially in the anmount of $354 per nonth, |ater

i ncreasing to $507 per nonth. The anount of appellant’s Soci al
Security benefits is not reduced or otherw se affected by the
fact that the children receive Social Security benefits.

On Cctober 24, 1994, appellant filed a petition to nodify
and decrease child support, and beginning in Novenber, 1994,
appel l ant unilaterally began reducing the anmount of his child
support paynents to appell ee by an anount equal to the anmount of
the Social Security benefits received by the children. He first
deduct ed $354 fromhis nonthly paynents and then deducted $507
per nmonth when the Social Security paynents increased to $507 per
mont h. Consequently, the total received by the children from both
appel l ant and the Social Security Adm nistration continued to be
$1, 800 per nonth.

Subsequently, appellee filed a petition to hold appellant in
contenpt for failure to pay directly the full $1,800 per nonth
support pursuant to the Decenber 15, 1992 decree. The natter was
heard by a master in Septenber, 1995, who issued a report and
recommendati ons on Septenber 21, 1995. Appellant filed
exceptions, which the circuit court heard on Septenber 10, 1996,
and deci ded by nenorandum and order on Cctober 30, 1996.

Appel lant, in his petition to nodify child support, asserted



that there was a change in circunstances based on his decrease in
i ncome and appellee’s increase in incone. Appellant further
asserted that he was entitled to a credit against his child
support obligation in the anount of Social Security benefits
received directly by the children. Appellee apparently conceded
that sonme reduction in support going forward was i ndicated, based
on appellant’s decrease in incone, but challenged the credits for
Social Security benefits unilaterally taken by appellant prior to
any nodification order. Appellee also asserted that appell ant
had voluntarily inpoverished hinself and should be charged with
potential incone.

The master recomrended nont hly support in the anount of
$1,412 effective June 1, 1995, plus a paynent of $200 per nonth

on arrears totaling $3,683 as of Septenmber 11, 1995.! The nmster

Al t hough, at the tinme that this case was argued bel ow, the
parties’ conbi ned adjusted actual inconme exceeded the guidelines
schedule, it was assuned by all that the master extrapolated from
the schedule in obtaining the basic support obligation. Although
such a met hod has not been chall enged by either party, we note
that the basic support obligation arrived at by the nmaster seens
to exceed that which would result by reference to a strict
extrapol ation fromthe schedule. According to the master’s
witten report, appellee’s nonthly actual income was $6, 704 m nus
$370 expended for health insurance prem uns, and appellant’s
nont hly actual income was $5, 636, making the parties’ conbined
adj usted actual inconme $11,970 or $1,970 in excess of the
gui del i nes schedul e. The parties do not dispute these figures.
The hi ghest basic support obligation provided in the schedul e for
three children is $2,026. Application of a strict extrapol ation
nmet hod would result in a basic support obligation of $2,226, or
$200 in excess of $2,026. Even when $250 is added for work
related child care expenses, this anmount is |less than that which

(continued...)
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did not find that appellant had voluntary inpoverished hinself,
and i nputed no potential incone to appellant.

The transcript of the hearing in circuit court indicates
that the master’s notes reflecting her cal cul ati ons were made a
part of the record. As of the tinme the trial judge issued his
menor andum opi ni on, however, he indicated that no work sheet had
been provided with the master’s witten report and
recommendati ons, and he coul d not discern how the nmaster had
treated the Social Security benefits. The parties have not
favored us with a copy of any exhibits in the record extract, and
we have not been able to locate in the record the exhibits
referred to at the circuit court hearing, including the master’s
notes.? Consequently, even though the parties did not dispute
t he nunbers involved, and present as the sole issue the treatnent
of the Social Security benefits received by the children, we are

unable to track the nunbers, either as argued by the parties, or

!(....continued)
woul d have resulted in a child support award of $1,412. O
course, at the sane tine we nake this notation, we al so note that
neither of the parties has challenged the master’s cal cul ati ons.
Further, the trial court is not required to use a strict
extrapol ation nethod to determ ne support in a non-guidelines
case, but may resort to any other rational nethod that pronotes
t he general objectives of the child support guidelines and
considers the particular facts of the case before it. See Voi shan
v. Palma, 327 Md. 318, 328-29(1992).

At oral argunent, counsel advised us that they are unaware
of any docunents prepared by the master other than the naster’s
report and recommendati on.
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as recommended by the naster.

Appel lant filed exceptions to the master’s witten report,
only one of which is currently before us: that the reduction in
support failed to allocate the children’s nonthly Social Security
benefit. Wth respect to this exception, the trial court held
that the children’s Social Security benefit did not neet the
definition of actual incone to either parent, as set forth in the
Famly Law Article, but could be considered an anount in direct
reduction of the parties’ conbined basic child support
obligation. The trial court concluded that, because it could not
tell how the master allocated the children’s nonthly Soci al
Security benefit, the exception was denied as were all other
exceptions, but the case was remanded to the master to conpute
the bottomline in light of the trial court’s opinion and to
submt a new report with a worksheet and the cal cul ati on of any
new arrearage. Appellant filed a tinely appeal raising the trial
court’s treatnment of the Social Security benefit.

Di scussi on

The sol e question presented by this appeal is whether the
trial court erred in denying appellant credit against his child
support obligation in an anobunt equal to the direct paynent by

the Social Security Adm nistration for the benefit of the



children.® Appellant argues that he is entitled to a dollar for
dollar credit against his child support obligation because the
benefits were earned by appellant through his years of service
and his paynents of Social Security taxes. In addition, he
stressed a nunber of tines below that, during the tine he
unilaterally reduced his paynents, appell ee never received an
anmount | ess than that provided for in the parties’ separation
agreenent. Appellant maintains that the source of the funds
should not matter as long as appellee is receiving the total
allotment of the child support for which the trial court
determ nes appellant is responsible, and argues that to treat the
benefits in any other manner is to provide appellee wth a

wi ndf al | .

Prelimnarily, we make the foll ow ng observations regardi ng
the nature of the Social Security benefits. As we noted earlier,
the benefits paid to or on behalf of the mnor children do not in
any way affect appellant’s Social Security benefits. Appell ant
receives the sane anmount in Social Security benefits no matter
whet her the children al so receive benefits. Although it is true

that the entitlenent to benefits was created by appellant’s years

3As it is undisputed that appellant’s retirenent and
resulting reduction in incone constituted a material change in
circunstance entitling appellant to consideration of his notion
for nodification of child support, we need not deci de whether, as
a threshold matter, the receipt of Social Security benefits or
ot her incone by the mnor child, standing al one, would constitute
a material change in circunstance that would support a
nodi fi cati on.
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of enpl oynent and paynent of Social Security taxes, it is an
entitlement belonging to the children and not to appell ant.
Further, although it also is true that, for the time period prior
to the nodification of child support, the total support provided
by appel |l ant, when conmbined with the benefits, always equalled
the $1,800 per nonth provided by the decree, the decree does not
provide for reduction of the child support award by Soci al
Security benefits.

Appel I ant acknow edges that the precise issue before us has
not been determned in Maryland, and relies on cases froma
nunber of other jurisdictions in support of his position. As
Maryl and possesses a conprehensive statutory scheme governing
child support awards, see Fam |y Law Article, 88 12-201 et seq.,*
we shall begin our analysis by exam ning that schene. Because
Maryl and’s child support |egislation provides an answer to our
guery, we also shall end our analysis there.®

The Maryl and Child Support Guidelines Statute, Fam Law 88

12-201 through 12-204, enacted in February, 1989, is based on the

‘Al'l references herein are to Ml. Code Ann., Fam Law art.
(1991 Repl. Vol., 1996 Suppl.).

°For a review of how other jurisdictions treat Soci al
Security retirenment benefits, see D Sabatino, Right to Credit on
Child Support Paynments for Social Security or Other Governnent
Dependency Paynents Made for Benefit of Child, 34 A L.R 5th 447,
88 9-13, at 498-507 (1995). We will not |ook to these cases for
gui dance, however, as all the guidance we require is enbodied in
our own statutory schene.
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| ncone Shares Model . Voishan v. Palma, 327 Md. 318, 322 (1992)

(citing Senate Judicial Proceedings Committee Bill Analysis,
Senate Bill 49 (1989)). The premise of this nodel is that “a
child should receive the sane proportion of parental inconme, and
t hereby enjoy the standard of living, he or she would have
experienced had the child s parents remained together.” |d.
“[T] he nodel establishes child support obligations based on
estimates of the percentage of incone that parents in an intact
househol d typically spend on their children.” |d. at 322-23.
Under this nodel, each parent contributes to the care of the
child on a basis proportionate to his or her share of the total
gross i ncone.

The statutory schene requires the trial court to first
determ ne the gross actual inconme of each parent and then
determ ne the adjusted actual incone of each parent. If the
parents’ conbi ned adjusted actual incone is $10,000 per nonth or
|l ess, the trial court nust then determ ne the basic support
obligation by reference to the schedule provided in 8 12-204(e).
Once the basic child support obligation is determ ned, additional
wor k-related child care expenses, extraordinary nedi cal expenses,
and ot her additional expenses are added to obtain the total
support obligation. The total support obligation is then divided
bet ween the parents in proportion to their incones. In sole

physi cal custody cases such as the one before us, the custodi al



parent is presuned to spend that parent’s total child support
obligation directly on the child, 8§ 12-204(k)(2), and the
noncust odi al parent shall owe his or her total child support
obligation to the custodial parent m nus any ordered paynents
included in the calculations that are made directly by the
noncust odi al parent on behalf of the child. § 12-204(k)(3). The
amount of child support dictated by the guidelines schedule is
presunmed to be correct, although the presunption may be rebutted
by evi dence that such anmpbunt woul d be *“unjust and inappropriate
in a particular case.” 8 12-202(2)(ii); Voishan, 327 Ml. at 323-
24. |f the conbined adjusted actual incone of the parents
exceeds $10,000 per nonth, the trial court is directed to use its
discretion in setting the anount of child support. 8§ 12-204(d);
Voi shan, 327 Md. at 324.

As we wll explain, this matter nust be remanded to the
circuit court for a determ nation of the issues consistent with
this opinion. As of alnbst two years ago, it appears that the
conbi ned adj usted actual income of the parties was slightly in
excess of the guidelines, but we, of course, do not know the
current facts or what they will be on remand. Consequently, we
W Il discuss the issue with regard to cases both within and
wi t hout the guidelines.

A review of the record indicates consideration bel ow of at

| east four different ways, froma purely nmechani cal standpoint,
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of treating the Social Security benefits: (1) treat the benefits
as satisfying appellant’s support obligation, although froma
different source, by giving appellant a dollar for dollar credit
(position urged by appellant); (2) treat the benefits as incone
to appell ee (position presunably taken by master);® (3) subtract
the benefits fromthe basic child support obligation so as to
give a credit to both parties (position taken by trial court); or
(4) do not factor in the benefits at all in calculating child
support (position urged by appellee).

Wth the possible exception of the fourth approach, none of
t he approaches is provided for by the support guidelines. The
gui delines do not provide for application of Social Security
benefits directly against the obligor’s support obligation.

Nei t her do the guidelines provide that Social Security
benefits paid on behalf of a mnor child shall be included in the
i ncone of the custodial parent. Section 12-201(b) defines
“Incone” as “actual incone of a parent, if the parent is enployed
to full capacity; or [] potential incone of a parent, if the
parent is voluntarily inpoverished.” Wile “actual incone” nmeans
i ncone fromany source, 8 12-201(c)(1), including Social Security

benefits, 8 12-201(c)(3)(x), it is undisputed that the Soci al

®Al t hough it was argued at the hearing on appellant’s
exceptions that the master had treated the Social Security
benefits in this manner, the master’s report does not reflect
that the benefits were treated in this manner.
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Security benefits in this case are paid on behalf of the
children. Thus, they are incone to the children. As such, we
agree with the circuit court that they are not properly included
inthe first instance in the custodial parent’s incone for the
pur pose of determ ning the basic child support obligation and the

parties’ respective proportions of such obligation. See Myore v.

Tseronis, 106 Md. App. 275, 284 (1995)(noting that potential
i ncone of noncustodial parent’s spouse nmay not properly be
i nputed to noncustodi al parent).

Simlarly, however, the approach adopted by the trial court
is not provided for by the guidelines. Section 12-204(a)(1)
provi des that the basic child support obligation shall be
determned in accordance with the schedule, and shall be divided
by the parents in proportion to their inconme. The schedul e sets
an anount based upon the parents’ joint inconme and does not
provi de adjustnents for other sources of incone. See § 12-204(e).
Finally, in cases involving sole physical custody, each parent’s
support obligation is determ ned by addi ng each parent’s
respective share of the basic child support obligation, work-
related child care expenses, extraordi nary nedi cal expenses, and
any additional expenses for school or transportation. See § 12-
204(k). There is no provision in 8 12-204 for consideration of
any sources of support other than the adjusted actual incones of

t he parents.
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Despite the fact that the guidelines do not expressly
provide for treatnment of Social Security benefits paid directly
to or on behalf of the mnor children, we believe that trial
courts may consider such benefits when determ ni ng whether to
deviate fromthe guidelines under 8 12-202(a)(2), or when setting
t he amount of child support in accordance with § 12-204(d).

A Devi ations from guidelines in accordance with § 12-
202(a)(2).

Section 12-202(a)(2) provides trial courts with sone
discretion to deviate fromthe guidelines in particul ar cases.
That section provides in pertinent part as follows:

(2)(i) There is a rebuttable presunption that
t he anount of child support which would
result fromapplication of the child support
guidelines set forth in this subtitle is the
correct anmount of child support to be

awar ded.

(1i) The presunption may be rebutted by
evi dence that the application of the child
support gqgui delines would be unjust or
I nappropriate in a particul ar case.

(ti1) I'n determ ni ng whet her the
application of the guidelines would be unjust
or inappropriate in a particular case, the
court may consi der:

1. the terns of any existing
separation or property settlenent agreenent
or court order, including any provisions for
paynment of nortgages or nmarital debts,
paynment of coll ege educati on expenses, the
terms of any use and possession order or
right to occupy the famly hone under an
agreenent, any direct paynents nade for the
benefit of the children required by agreenent
or order, or any other financial

-13-



consi derations set out in an existing
separation or property settlenent agreenent
or court order; and

2. the presence in the househol d of
ei ther parent of other children to whomt hat
parent owes a duty of support and the
expenses for whomthat parent is directly
contri buti ng.

Al though 8 12-202(a)(2)(iii) does not expressly state that
the trial court may consider inconme of the children or other
sources of support, we have observed in prior opinions that this
section does not exclude “*other relevant financial
considerations that have the sane or simlar inpact as the

considerations listed.’” Shrivastava v. Mates, 93 Ml. App. 320,

328 (1992) (quoting Tannehill v. Tannehill, 88 M. App. 4, 14

(1991)). As stated by Judge Rosalyn B. Bell, witing for this
Court in Tannehill,

[t]he Legislature has nade it clear that a
departure fromthe guidelines is warranted
where their application would be unjust or

i nappropriate. No list of factors or
considerations could identify every situation
in which the application of the guidelines
woul d produce an unjust or inappropriate
result. Rather, these considerations provide
an anal ytical framework wthin which a judge
may determ ne the appropriate award of child
support. For exanple, the factors contained
in 8 12-202(a)(2)(iii) delineate situations
that affect the financial resources of the
parents or the financial needs of the
children. To construe this statute so as to
excl ude ot her relevant financi al

consi derations that have the sanme or simlar
i npact as the considerations |isted above
woul d be in contravention of the |egislative
intent to prevent unjust or inappropriate
results.
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Id. at 14-15. See also In re Joshua W, 94 Ml. App. 486, 501-04

(1993) (where child support award was to be paid to State to cover
costs of foster care, rather than to a custodial parent, and
trial court awarded anmount significantly |ess than that provided
by gui delines, case was remanded to trial court for determ nation
of child support within the guidelines, or alternatively, for the
court to make the requisite findings to support a deviation from
t he gui del i nes).

Wil e the recei pt of Social Security benefits by the
children is the type of consideration affecting the financial
needs of the children, the trial court, under 8§ 12-202(a)(2)
cannot sinply reduce the child support award w t hout making
certain factual findings mandated by 8 12-202(a)(2)(iv). That
subsection provides as foll ows:

(tv) 1. If the court determnes that the
application of the guidelines would be unjust
or inappropriate in a particular case, the
court shall nmake a witten finding on the
record stating the reasons for departing from
t he gui del i nes.

(2) The court’s finding shall state:

A. the amount of child support that
woul d have been required under the
gui del i nes;

B. how the order varies fromthe
gui del i nes;

C. how the finding serves the best
interests of the child; and

D. in cases in which itens of val ue
are conveyed instead of a portion of the
support presuned under the guidelines, the
estimated value of the itens conveyed.
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Accordingly, in a guidelines case involving Social Security
benefits or other inconme of the mnor child or children, a trial
court may properly deviate fromthe guidelines as long as it
makes the requisite findings of fact, including a finding of how
the award serves the best interests of the child. As we held in

In re Joshua W, a downward departure fromthe guidelines could

serve the best interests of a child if, for exanple, the child
was in foster care and the court found that such an adjustnent
was necessary for the parent to obtain the economc stability
necessary to regain custody and properly care for the child. 94
Mi. App. at 504. Simlarly, a dowmmward departure could benefit
the child if the child s needs were being nmet by the | ower award
and the lower award permtted the noncustodi al parent to maintain
a better household for extended visitation. Conversely, the

exi stence of additional incone to neet the needs of the m nor
child mght, in a particular case, be offset by a finding that
the child s needs exceed the anount provided by guidelines and

t he suppl enental inconme. Essentially, the trial court nust
consider the particular circunstances of each case and exercise

its discretion accordingly.
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B. Awards in cases involving incone |evels in excess of
gui del i nes.
The gui delines schedule set forth in 8 12-204(e) stops at a

nonthly income |evel of $10,000. Wen the parents’ conbi ned
adj usted actual income exceeds this |level, 8 12-204(d) provides
that “the court may use its discretion in setting the anmount of
child support.” In Voishan, the Court of Appeals noted that,
inplicit in the Legislature’s reliance on judicial discretion in
such cases is that

“at the very high inconme |evels, the

percent age of incone expended on children may

not necessarily continue to decline or even

remai n constant because of the nultitude of

different options for inconme expenditure

avai lable to the affluent. The | egislative

j udgnment was that at such high incone |evels

judicial discretion is better suited than a

fixed formula to inplenent the guidelines’

underlying principle that a child s standard

of living should be altered as little as

possi bl e by the dissolution of the famly.”
327 Md. at 328 (quoting fromam cus curiae brief submtted by
Attorney Ceneral). Accordingly, in Voishan, the Court of Appeals
upheld a child support award based upon what the trial court
determ ned to be “the reasonabl e expenses of the child,” even
t hough such an award exceeded that which woul d have resulted from
a strict extrapolation nethod. The Court cautioned that in
exercising its discretion the trial court should not ignore the
general principles fromwhich the schedule was derived. 1d. It

further noted that while strict extrapolation fromthe guidelines
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may provide a useful guide to the trial court, the court “may
al so exercise [its] independent discretion in bal ancing’

‘the best interests and needs of the child
with the parents’ financial ability to neet

t hose needs. Factors which should be

consi dered when setting child support include
the financial circunstances of the parties,
their stationin life, their age and physi cal
condi tion, and expenses in educating the
children.’”

Id. At 329 (quoting Unkle v. Unkle, 305 MI. 587, 597 (1986)).

In exercising its discretion, the trial court nust be
m ndful that Maryland's child support statute is a response to
“the federal call for child support guidelines [that] was
notivated in part by the need to inprove consistency of awards.”
Id. at 331. The guidelines establish a rebuttable presunption
t hat the maxi mum support award under the schedule is the m ni num
that shoul d be awarded in cases above the schedule. [d. at 331-
32. “Beyond this the trial judge should exam ne the needs of the
child in light of the parents’ resources and determ ne the anount
of support necessary to ensure that the child s standard of
living does not suffer because of the parents’ separation.” |d.
at 332.

In the instant case, although this was an above-gui delines

case at the tinme it was decided below, the trial court did not

'For cases involving incone levels within the guidelines, it
is presuned that the Legislature already has done this bal anci ng,
and that such balance is reflected in the nunbers set forth in 8
12-204(e).
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exercise its discretion in light of the factors set forth in
Voi shan. Rather, the trial court |ooked to the guidelines for the
answer to the question of howto treat the benefits:

On the Maryland Child Support Wrk Sheet, the

$507. 00 does not neet the definition of

“actual incone” to either parent. It is,

however, indisputably an anmount available in

direct reduction of the basic child support

obligation established on |line #4 on the work

sheet. That fairly and equitably reduces the

anount of the child support obligation on

both parents and sinply requires the bal ance

to be paid in proportion to their incones.
While the bottomline resulting fromthe approach taken by the
trial court ultimately may be justified, the trial court nust
| ook at the particulars of the case before it can nmake the
requi site factual findings to support its award. Accordingly, we
will remand this case for further proceedi ngs consistent with our
opi ni on.

On remand, if the parties’ incone has lowered to | evels
within the guidelines, the trial court nust |ook to the
gui del i nes schedul e, without consideration of the benefits, for
the presunptively correct award. The court then nust consider
whet her the existence of the benefits, or other factors, is
sufficient to rebut the presunption that the award is correct. If
the court does deviate fromthe guidelines, it nust expressly

make the findings set forth in 8 12-202(a)(2)(iv).

If, on remand, the parties’ incone remains at |evels above
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the gui delines schedule, the trial court nust consider the
benefits as sinply one fact of the many available to it upon
which to base an award. It nust presune that the highest anount
of support set forth in the guidelines schedule is the m nimum
appropriate anount of support. Beyond that, the determ nation of
the amount sufficient to nmeet the financial needs of the children
in light of the parents’ financial resources is wthin the sound

di scretion of the trial court.

JUDGVENT VACATED, CASE REMANDED TO

THE CIRCU T COURT FOR HOMNRD COUNTY
FOR FURTHER PROCEEDI NGS CONSI STENT

WTH TH'S OPINION. COSTS TO BE

Dl VI DED EQUALLY BETWEEN THE

PARTI ES.
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