This case involves the tragic death of a fifteen-year-old
girl, Tiffany Fouts, after she had been drinking with her teenaged
friends. One of those teenagers, appellant Eric F., dragged
Tiffany to the woods behind his house, while she was unconsci ous,
so that his nother would not discover her and so that she woul d not
"mess up" the house with vomt. The night was cold and rainy;
appel ant clothed hinself in a warm jacket, while | eaving Tiffany,
who was only partially clothed, to die of hypotherma in the woods.

The Circuit Court for Harford County, sitting as a Juvenile
Court (Whitfill, J.), found the fourteen-year-old appellant
del i nquent after determning that he coommtted acts which, had he
been an adult, would have constituted depraved heart murder. The
court commtted appellant to the Departnent of Juvenile Justice.
Two questions are presented on appeal:

|. Didthe trial court err in denying appellant's
ég?é;ﬂ\to suppress his statenent to Corpora

1. Was the evidence sufficient to support a
finding of depraved heart nurder?

Fact s
On Novenber 11, 1995, Tiffany Fouts and her friend Ml anie
went to appellant's house, where they drank al coholic beverages
with appellant and three other boys: Dante, Lews, and Ricky.
During the course of the evening, Lewis had sex with Tiffany, and
Mel ani e had sex with appellant. Tiffany had consumed approxi mately

one bottle of fortified wwne within an hour, and soon becane
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unconsci ous. Wile she was unconscious, Ricky also had sex with
Tiffany until the other boys told himto stop.

Appellant testified that Lews directed the boys to carry
Tiffany outside to the porch after she began to vomit. The boys
went back into the house "because it started raining." Appellant
admtted that he later dragged Tiffany to the woods because he
t hought that she was still too close to the house. Sonme tine
within the next half hour, appellant said that Dante went out to
check on Tiffany, and suggested to appellant that he call 911, but
t hat appel |l ant said no "because | knew it would be a whol e bunch of
li ke police cars and stuff, and I didn't want them com ng to the
house."” Dante, instead, called the sheriff and gave an incorrect
address that appellant had gi ven hi m because appel |l ant did not want
the police comng to his house. Appel lant testified that, "I
t hought it was close to, you know, where she was at."

Appel l ant testified that he had wanted to check on Tiffany
once nore that evening and wanted to bring her back to the
basenent, but that his mother forbade him to |eave the house
Appellant did not tell his nother why he wanted to go outside.
Appel lant then went to bed after his nother did, wthout ever
checking on Tiffany. Melanie testified that appellant called her
several hours after she and Lewis |eft the house. She clainmed he
told her that they had contacted the police and that he and anot her

boy had urinated on Tiffany.
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The weat her on the night of Novenber 11'" was rainy and w ndy,
wth a lowtenperature of 34 degrees. Tiffany's body was found by
nei ghbors the next norning, in the woods behind appellant’'s hone.
She was clothed in "a little top and panties and socks," and the
panties were below the knees. According to nedical testinony,
Tiffany died of hypotherma and acute alcohol intoxication,
al t hough the intoxication, alone, would not have killed her.

Sergeant J.R Taylor arranged for appellant's nother (Ms. F.)
to bring the victims jacket to his office and to bring appell ant
into take a collection of sanples. Wile appellant and his not her
were at the police station, Corporal Paul Cole took the opportunity
to interview appellant; he had already interviewed other w tnesses.

Appel l ant testified that he was never forced to talk to any of
the police officers, and that Cole, in particular, told himthat he
did not have to speak to the police. He stated that he spoke to
Col e because he believed he had nothing to hide.

Cole testified that he asked Ms. F. for permssion to
i nterview appel l ant by hinself, while she watched and |istened via
a nmonitor, and she agreed. He then asked appellant, in his
not her's presence, if he would be willing to speak wth him al one,
on tape, and appellant agreed. Appellant appeared "coherent" and
not under the influence of drugs or alcohol. Cole did not give

appel I ant M randa! war ni ngs.

! Miranda v. Arizona, 384 U.S. 436 (1966).



- 4 -

Cole further testified that, before taking appellant into the
interview room he asked if he wanted anything to drink. Cole wore
his gun, but appellant was not handcuffed, nor were there guards at
the door. Appellant, Cole, and Detective Tom Wal sh were present.
Col e began by offering breaks whenever appell ant needed them

He also told appellant that "after we're done, regardl ess of what
we discuss here tonight you'll be going home wth your nom"
Appel | ant then provi ded a statenent about the incident, in which he
acknow edged that the weather was "cold rain" and "w ndy." \Wen
asked what he thought woul d happen to Tiffany, appellant replied,
"I told [the other youths] had they ever heard of hypotherma...."
Wal sh al so questioned appellant, after telling himthat he was

the last person to be interviewed, "so we kind of have a real good
i dea of what we think happened there."” Appellant told Wal sh that
he saw Lewis throw a weight in Tiffany's direction, and argued with
Ri cky about whether it did or did not hit her head. He also stated
that he discussed with his friends the possibility that Tiffany
woul d di e unl ess she got help and said, "I was like if we don't go
back and get her she[’s] probably going to freeze to death.” He
acknowl edged wearing a jacket outside because "it was real cold."
Appel lant's nother testified at the suppression hearing that,

when she took appellant to the Sheriff's office the next day, she
di d not ask Corporal Col e whether she needed a | awyer, and he did
not bring up the subject. She acknow edged that she told appel | ant

to cooperate with police, but said that no one told her that her



- 5 -
son mght be charged with a crine as a result of his statenent.
Ms. F. testified that Taylor and Cole told her repeatedly that her
son woul d not be charged.

Testifying in rebuttal, Cole and Taylor denied ever telling
Ms. F. that her son would not be charged. Tayl or added that he "may
have told her he would not be arrested that day, which was correct.
| had no intention of arresting anybody on initial contact."

l.

In our review of the denial of a notion to suppress, we | ook
at the facts adduced at the suppression hearing in the |ight nost
favorable to the State, and extend great deference to the fact
finding of the suppression hearing judge with respect to wei ghi ng
and determning of first-level facts. Mtthews v. State, 106 M.
App. 725, 732 (1995). As to concluding whether an action taken was
proper, however, we nust nmake our own independent constitutiona
appraisal by reviewwnng the law and applying it to the facts of the
case. |d.

Cust ody

Initially, we nust exam ne whether appellant was in the
custody of police when Cole interrogated him In a custodia
situation, Mranda warnings are required. In Re: Shannon A., 60
Md. App. 399 (1984), cert. denied, 302 Md. 570 (1985). See Mranda

v. Arizona, 384 U S. 436 (1966). Cole testified that he did not
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i nform appel l ant of his Mranda rights "because it wasn't a custody
thing."
The Court of Appeals in Witfield v. State, 287 Ml. 124, 140
(1980), cert. dismssed, 446 U S. 993 (1980), stated:

[ T] he custody requirenent of Mranda does not
depend on the subjective intent of the |aw
enforcenment officer-interrogator but upon
whet her the suspect is physically deprived of
his freedom of action in any significant way
or is placed in a situation in which he
reasonably believes that his freedom of action

or nmovenent IS restricted by such
interrogation . . . [A court should | ook to]
how the defendant got to the place of
guestioning -- whether he cane conpletely on
his own, in response to a police request, or
escorted by police officers. Finally, what
happened after the interrogation -- whether
the defendant left freely, was detained or
arrested -- may  assi st the court in

determining whether the defendant, as a
reasonabl e person, would have felt free to
break off the questi oning.

(citations omtted). |In juvenile cases, courts may apply a w der
definition of custody for Mranda purposes. |In re Lucas F., 68 M.
App. 97, 103, cert. denied, 307 M. 433 (1986). In Lucas, the

police interrogated a ten-year-old child whomthey had picked up as
a runaway and transported to a police station. They did not inform
him that he was free to leave, nor did they tell him that his
not her was in the stationhouse waiting room The court found that
the child was in custody for Mranda purposes because he
"reasonably perceived hinself to be in the custody of the police."

| d.
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After reading the transcript of appellant's encounter wth
Col e, the notions court found:
There is no doubt that [appellant] was never
in custody at the Sheriff's Departnent.
Corporal Cole nmade it clear to [appellant]
that he was free to leave at any tine, and
[appellant] fully understood this.
The notions court also concluded that the Cole's statenent that

appellant could go honme with his nother that night was "an
assurance to [appellant] that the questioning was not custodial."

At the hearing on appellant's notion to suppress, Cole
testified that, at the tine they interviewed appellant, "we didn't
know for sure what the cause of death was and we had no plans of
charging that evening anyway, regardless of what he had told us.™
Cole stated that he had not, at that time, ruled out natural causes
for Tiffany's death. He also testified that appellant was free to
| eave and discontinue questioning. On cross-exam nation, Cole
answered yes when asked, "If he would have told you he killed the
girl, would you have let himwal k out the door that day?"

Qur own independent constitutional appraisal of this case,
after reviewng the law and applying it to the facts, is that the
trial court properly found that appellant was not in the custody of
police when the officers interviewed him

Vol unt ari ness

Next, we exam ne whether the confession was voluntary. Even

i f appellant was not in custody, the confession obtained during a
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noncustodial interrogation is presunptively inadmssible, unless it
is shown to be free of coercion. A statenent is involuntary if it
i s induced by force, undue influence, or inproper promses. Hof v.
State, 337 Md. 581 (1995). To determ ne whether a statenent was
given freely and voluntarily, the court |ooks at the totality of
ci rcunstances, including where the interrogati on was conducted, its
| ength, who was present, how it was conducted, whether the
def endant was given Mranda warnings, the nental and physica
condition of the defendant, the background of the defendant, and
whet her the defendant was physically or psychol ogically m streated.
ld. at 595-597.

Appel l ant asks that we find his statenent involuntary based on
two factors: that "the police . . . left his parent m sinforned as
to the need for counsel and . . . exploited [his] desire to go hone
by keeping him and his nother ignorant of the gravity of the
situation."

Appellant's first contention, that his nother was m sinforned
as to the need for counsel, stens from a statenent nade by
appellant to police at his house on the day Tiffany's body was
found. Appellant's nother testified that she "was concerned about
the legalities of it, of course, and asked that did | need a
| awyer, and it was, no, nothing was known yet." Appellant was
initially interrogated at his honme, at which time, his nother

testified, she had asked whet her appellant needed a | awer. The
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statenent made at the house, however, is not being challenged on
appeal .
As to the stationhouse statenent, appellant's nother did not
bring up the subject of |awers. Col e was cross-exam ned as
fol |l ows:

[ Def ense Counsel]: Did you, at anytine,
tell him that he mght want to talk to a
| awyer because you were investigating what you
believed to be a crine and sonmething he said
m ght cone back to be used against himif he
was i nplicated?

[ Cor por al Col €] : Not during this
st at enent .

[ Def ense Counsel]: Before, when you were
asking him for a drink, do you recal
discussing it with him telling himhe had any
kind of right to that?

[ Corporal Cole]: No. W didn't discuss
| awers before the statenent or during the
statement .

[ Def ense Counsel ]: Did you discuss
|awers with his nother and her boyfriend
before you talked to Eric that night?

[ Corporal Col e]: | really don't recal
because there was a lot of different people
involved in this. | know that we did -- |
know sone of the parents had asked ne about
attorneys. | amnot sure exactly who asked ne
what . | can say that | didn't talk to Eric
about it before the interview or during the
i nterview.

Appel l ant's argunment that his nother was msinforned as to the
right to counsel has no nerit because the matter was not discussed

on the day of the challenged statenent, and the police had no duty
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to inform her of the need for counsel at a noncustodial
stati onhouse interrogation.

Appel l ant' s second argunent concerns Col e's assurance that he
could go hone with his nother that night, regardless of what
happened in their discussion. He argues that this assurance
i nduced himto nmake an involuntary statenent because it deceived
him as to the gravity of the situation. The notions court,
however, found that Cole's statenent that appellant could go hone
was nmade after appellant had already agreed to talk. Moreover, the
court found that Cole's assurance was "nerely a statenent of a true

fact," because appellant did go hone with his nother that night.
The notions court also gave weight to appellant's own testinony
that he spoke with the police because he believed he had nothing to
hi de. In its ruling, the notions court also considered the
voluntariness of appellant's statenent in light of the totality of
the circunmstances under which it was given: the l|ocation and
duration of the interview, the presence of appellant's nother in a
nearby room his nental and physical condition, age, experience,
educati on, intelligence and any evidence of physical or
psychol ogical mstreatnent or intimdation by police. The court
concl uded:

The only factors wei ghing agai nst a finding of

vol unt ari ness IS t he bal d fact t hat

[ appel | ant] was fourteen years old and that he

was bei ng questioned by two officers in a room

at the police station. These factors, however
are overridden by the fact that, as we have
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di scussed, the officers nmade it unm stakably
clear to [appellant] that he could |eave the
station at any time and that he did not have
to say anything at all, and that [appellant]
spoke to police based on his belief that he
had nothing to hide.

Qur i ndependent review of the law, as applied to the facts of
this case, leads us to find that the trial court did not err in
determ ning that appellant was not in a custodial situation and
that his confession was vol untary.

.

In review ng the sufficiency of the evidence that a juvenile
has commtted a delinquent act, we nust determ ne whether the
evi dence, adduced either directly or by rational inference, enabled
the trier of fact to be convinced beyond a reasonabl e doubt that
the juvenile commtted the act. In re George V., 87 Ml. App. 188,
193 (1991). We determ ne "whether, after viewing the evidence in
the Iight nost favorable to the prosecution, any rational trier of
fact could have found the essential elenents of the crinme beyond a
reasonabl e doubt." Jackson v. Virginia, 443 U S. 307, 319 (1979);
Inre: Tinothy F., 343 Md. 371, 380 (1996). W give due regard to
the trial court to assess the witnesses' credibility. Wggins v.
State, 324 Md. 551, 567 (1991), cert. denied, 503 U S. 1007 (1992).

The essential elenent of depraved heart nmurder is that the act
in question be commtted "under circunstances mani festing extrene

indifference to the value of hunman life." Robinson v. State, 307

Md. 738 (1986). "The question is whether the defendant engaged in
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conduct that created a very high risk of death or serious bodily
infjury to others." Alston v. State, 101 M. App. 47, 57 (1986),
aff’d, 339 Md. 306 (1995). The nurder "may be perpetrated w t hout
the slightest trace of personal ill-wll." denn v. State, 68 M.
App. 379, 399, cert. denied, 307 M. 599 (1986). | nstead, "the
wllful doing of a dangerous and reckless act wth wanton
indifference to the consequences and perils involved, is just as
bl amewort hy, and just as worthy of punishnent, when the harnfu
result ensues, as is the express intent to kill itself." Alston,
101 Md. App. at 56.

An act of om ssion can be the basis for depraved heart nurder.
In Simpkins v. State, 88 MI. App. 607, 608 (1991), cert. denied,
328 Md. 94 (1992), this Court held that a parent's denial of food
and care to a child for three to five days, resulting in the
child's death from malnutrition and dehydration, constituted
depraved heart nurder. The Sinpkins court cited an early English
case, Regina v. Walters, 1841, Car. & M 164, which stated:
If a party do any act with regard to a human
being helpless and wunable to provide for
itself, which nust necessarily lead to its
death, the crine anmounts to nurder. . . .But
if the circunstances are not such, that the
party must have been aware that the result

woul d be death, that would reduce the offence
to the crine of manslaughter....
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Si mpkins, 88 Mi. App. at 613. Determning that an act of om ssion
was knowing and willful is key in a finding of nurder as opposed to
mansl aughter. 1d. at 618.

In this case, appellant contends that the evidence was
insufficient to convict himof depraved heart nurder because he did
not denonstrate extreme indifference to Tiffany's life. In support
of this contention, he states that he and his friends took Tiffany
outside in the hope that the rain would "wake her up," that he was
the first to say an anbul ance should be called, and that he brought
Dante the phone book so that he could call for help. Al though he
del i berately gave Dante the wong address, he argues that "it was
cl ose enough to his own address . . . to enable the officers to
find her." He al so argues that he and Ricky were on their way
outside to check on Tiffany when his nother stopped them

This summary onmts evidence that appellant urinated on the
unconscious girl and | aughed about it, joked about her condition,
clothed hinself for the cold, rainy weather while |eaving Tiffany
out side nearly naked, and failed to informhis nother, even though
he knew that "if we don't go back and get her she[’s] probably
going to freeze to death.™

Appellant also indicated his indifference toward Tiffany’ s
very dangerous situation by being nore concerned about getting
caught drinking than about the lack of probability of Tiffany's

survi val under such dangerous conditions. This resulted in his
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refusal to call 911 or give the correct address so that an
anbul ance could find her. In the case of Comonwealth v.
McLaughlin, 293 Pa. 218, 142 A 213 (1928), the court held that a
def endant's conduct in driving his fatally injured victimto the
hospital after driving his car in a way that created great risk
negated the "hardness of heart" required for depraved heart nurder.
In this case, appellant nade no such attenpt.

Mor eover, al though appellant all eges that he woul d have gone
outside to bring Tiffany back into the basenent if his nother had
not stopped him he fails to nention why he did not again attenpt
to bring her back in after his nother had gone to sleep. Instead,
shortly after appellant's nother went to bed, appellant also went
to sleep, leaving Tiffany outside, exposed to the elenents, to die.

Appel | ant al so argues that Sinpkins is distinguishable because
the defendant in that case had a legal duty to care for his child
because he was her parent. This argunent is wthout nerit.
Appellant’s indifference toward Tiffany is manifest by his placing
Tiffany outside in the cold, dragging her to the woods, and | eaving
her there in an unconscious state. Appel  ant placed her in a
dangerous situation and, therefore, clearly indicated his tota
| ack of regard for her well being, considering the dangerous state
in which she was placed in the sub-freezing cold.

After giving due regard to the trial court, which had the

opportunity to interact wth appellant and to assess his
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credibility, we find that the trial court had sufficient evidence
before it to find that appellant knew that his actions would | ead
to Tiffany's death, and that he manifested extrene indifference to
the value of her life by leaving her in the cold, and failing to
seek appropriate help.
JUDGMENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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