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The question presented by this appeal is whether the Crcuit
Court for Baltinore County erred in vacating a charging order
pursuant to which it had appointed a receiver to transfer a joint
venture interest. W hold that the trial court possessed broad
di scretion to fashion the charging order and to review for basic
fairness the transfer of the debtor's interest, and that it did
not abuse its discretion in vacating the chargi ng order and
refusing to ratify the transfer. Accordingly, we shall affirm
the judgnent of the trial court.

Facts

On July 25, 1994, the trial court granted a petition by
appel l ants, 91st Street Joint Venture, a joint venture and a
Maryl and general partnership, Joint Venture Holding, Inc., and
Princess Hotel Ltd. Partnership, to confirman arbitrator's
award. Appellants and Edward S. Col dstein, appellee, are the
joint venturers in 91st Street Joint Venture. A dispute between
appel l ants and appell ee regarding capital calls required under
the joint venture agreenent was the subject of the arbitrator's
award. Pursuant to that award, appellee's interest in the joint
venture was reduced to 0.2022% and a judgnent, representing fees
and expenses incurred in the arbitration, was entered in favor of
appel | ants agai nst appellee in the anobunt of $55, 938. 08.

On August 5, 1994, the trial court entered a charging order

agai nst appellee's 0.2022% interest in 91lst Street Joint Venture.



The order appointed WIliam A Hahn, Jr., an attorney, as
receiver, for the sole purpose of effectuating a transfer,
assi gnnment, and/or conveyance to the joint venture of appellee's
interest therein in the event that the judgnent renained
unsatisfied nore than 15 days after service of the order on
appel l ee. On August 18, 1994, appellee noted an appeal to this
Court. On August 23, 1994, the trial court entered an order
stayi ng enforcenent of the judgment and fixed a supersedeas bond
in the amount of $56,000. |In paragraph E, that initial order of
stay further provided that

such stay of the enforcenent of the Judgnent

does not extend to the right of the

Movant / Petitioner [appellee] to challenge the

Respondent's [appel l ant’'s] good faith request

for issuance of the . . . Charging Oder, the

adequacy of notice given to the Petitioner

and any specific provisions of said .

Char gi ng Order.
On Septenber 21, 1994, the trial court anmended its order staying
enforcenment of judgnent. |In that order, the court increased the
amount of the bond to $61, 600 and del eted paragraph E of the
first order of stay "in light of the pending appeal to the Court
of Special Appeals of Maryland. . . ." Appellee posted a cash
bond in the amount of $61,600 on COctober 20, 1994. W dism ssed
appel l ee' s appeal for lack of prosecution on our own notion on
June 6, 1995, and the mandate issued on July 5, 1995.

On February 1, 1996, appell ants sought and obtai ned an order

di ssolving the stay of enforcenent of the judgnent. On February



23, 1996, WIlliamHahn filed a report with the Cerk of the
Crcuit Court stating that he had assigned appellee's joint
venture interest to the appellants, valued by an i ndependent
accounting firmat $28,950, in partial satisfaction of the
judgnent. On the sane day, appellants filed a petition to

rel ease part of appellee's bond and to retain it in an anount
sufficient to satisfy the unsatisfied portion of the judgnent.
The judgnent with interest at that tinme was $64, 752. 83, and the
anount deposited in the Cerk's Ofice was $63, 501. 09,
representing the cash bond plus accrued interest.

On March 6, 1996, appellee filed an opposition to
appel l ants' petition, a notion to release the bond, distribute
the funds, and vacate the charging order, and exceptions to the
receiver's report. At a hearing on March 27, 1996, the tri al
court orally granted appellee's exceptions and notion to vacate
the charging order and deni ed appellants' petition to rel ease
part of the bond. The rulings were subject to the condition
that, by April 8, 1996, appellee deposit into the court
additional cash to cover the deficit between the anobunt held in
the Cerk's registry and the anount necessary to satisfy the
judgnment with accrued interest. The court indicated that, if the
judgnent was not fully satisfied by April 8, 1996, the court
woul d approve the transfer of appellee's interest to appellants
on that date. The court further instructed appellee's counsel to
prepare a witten order. Appellee paid the deficiency into the
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Clerk's registry on March 27, 1996. The parties were unable to
agree to the contents of a prepared witten order and appeared at
a second hearing on May 7, 1996. After that hearing, the trial
court entered an order, dated May 22, granting appellee's
exceptions and his notion to vacate the chargi ng order and
denyi ng appel lants' petition to rel ease part of the bond.
Appellants filed a tinely appeal fromthe court's witten order.
Question Presented

The parties pose several questions to this Court but, in
essence, inquire whether the trial court erred in setting aside
the receiver's transfer of appellee's partnership interest and in
vacating the charging order and term nating the receivership.

Di scussi on

A charging order is the statutory nmeans by which a judgnment

creditor nmay reach the partnership interest! of a judgnent

debtor. Bank of Bethesda v. Koch, 44 M. App. 350, 354 (1979).

Prior toits availability, the courts would resort to common | aw
procedures for collection that were ill-suited for reaching
partnership interests. Gose, The Charging Order Under the

Uni form Partnership Act, 28 Wash.L.Rev. 1 (1953). Typically,
despite the fact that individual partners do not have title in

partnership property, partnership property would be seized under

A joint venture and a partnership are indistinguishable for
all purposes relevant to the case before us. See Mdison
National Bank v. Newath, 261 Ml. 321 (1971).
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wits of execution; the debtor partner's interest in the
partnership would be sold, often to the judgnent creditor,

subject to the paynent of partnership debts and prior clains of

t he partnershi p agai nst the debtor partner; and the sale of the
debtor partner's interest would result in conmpul sory dissol ution
and wi nding up of the partnership. 1d. As noted by at |east one
jurist, "[a] nore clunsy nethod of proceeding could hardly have
grown up." 1d. (quoting Lord Justice Lindley of the English

Court of Appeal, Brown Janson & Co. v. Hutchinson & Co., 1 QB.

737 (1895)).

The charging order solution to this procedural nightmare
appeared first in the Partnership Act adopted in England in 1890,
and then in the 1914 Uniform Partnership Act (UPA) at 8§ 28.

CGose, 28 Wash. L. Rev. at 3. Maryland adopted, unrevised, § 28
of the UPA in 1916. Laws of Maryland 1916, ch. 175, 8 28. The
current statutory provision, which remains unchanged fromits
original version, is codified at 8 9-505 of the Corporations and
Associations Article (1995 Repl. Vol., 1996 Supp.). It provides
as follows:

§ 9-505. Partner's interest subject to
char gi ng order

(a) Authority of court. - On due
application to a conpetent court of any
judgnent creditor of a partner, the court
whi ch entered the judgnent, order or decree,
or any other court, may charge the interest
of the debtor partner with paynent of the
unsati sfied amount of the judgnent debt with



interest thereon; and may then or |ater
appoi nt a receiver of his share of the
profits, and of any other noney due or to
fall due to himin respect of the
partnership, and nmake all other orders,

di rections, accounts and inquiries which the
debtor partner m ght have made, or which

ci rcunst ances of the case may require.

(b) Redenption of interest. - The
interest charged may be redeened at any tine
before foreclosure or in case of a sale being
directed by the court may be purchased
W t hout thereby causing a dissolution:

(1) Wth separate property, by any
one or nore of the partners; or

(2) Wth partnership property, by
any one or nore of the partners with the
consent of all the partners whose interests
are not so charged or sold.
(c) Partner's interest in partnership
not deprived by title. - Nothing in this
title shall be held to deprive a partner of
his right, if any, under the exenption |aws,
as regards his interest in the partnership.
By its express terns, 8 9-505(a) enpowers the trial court to
(1) charge the interest of the partner, thereby creating a lien
upon the interest; (2) appoint a receiver of any nonies due the
debtor partner; and (3) "nmake all other orders, directions,
accounts and inquiries which the debtor partner m ght have made,
or which circunstances of the case may require.” Also inplicit
in the statute is that any orders "which circunstances of the
case may require" is broad enough to include the power to order a
judicial sale of the property subject to the right of redenption

prior to foreclosure. See 8 9-505(b). In the jurisdictions



whi ch have adopted 8§ 28 of the UPA, there is general agreenent
that the charging order is now the judgnent creditor's exclusive
met hod of reaching a partner's interest in a partnership and that
the creditor may no | onger execute directly on partnership

property. See, e.q., Bohonus v. Anerico, 602 P.2d 469, 470-71

(Ariz. 1979); Baumyv. Baum 335 P.2d 481, 483 (Cal. 1959);

Weisinger v. Rae, 188 N. Y.S. 2d 10, 19 (N Y. Sup. C. 1959);

Shirk v. Caterbone, 193 A 2d 664, 665 (Pa. Super. 1963).

While the statute sets forth the general goals and
paraneters of the charging order renedy, it does not delineate
the particular procedures to be utilized in achieving those
goals. Section 9-505 does not set forth any procedures to be
foll owed (regarding, for exanple, any ultimte sale of the
partnership interest) once the charging order is in place.
Simlarly, Rule 2-649 is drafted in very general terns:

Rul e 2-649. CHARGA NG ORDER

(a) Issuance of Order. - Upon the
witten request of a judgnent creditor of a
partner, the court where the judgnent was
entered or recorded may issue an order
charging the partnership interest of the
j udgnment debtor with paynment of all amounts
due on the judgnent. The court may order
such other relief as it deens necessary and
appropriate, including the appointnent of a
receiver for the judgnent debtor's share of
the partnership profits and any ot her noney
that is or beconmes due to the judgnent debtor
by reason of the partnership interest.



Further, case |l aw regardi ng the charging order does not shed
any light on the appropriate procedures for effecting a transfer
of a debtor partner's interest under a charging order. |[|ndeed,
despite its |lengthy existence in Maryland | aw, we have been able
to uncover only six published opinions that even nmention the

charging order. In Hatzinicolas v. Protopapas, 314 Ml. 340, 347

n. 5 (1988), the Court of Appeals nentioned the charging order in
a footnote and only to remark that the case before it did not

concern a charging order. In M _Lit, Inc. v. Berger, 225 M. 241

(1961), the Court of Appeals simlarly nmentioned the charging
order only in passing because the judgnent creditor had failed to

establish the existence of a partnership. OC Partnership v.

Om ut sky, 88 Md. App. 507 (1991), while involving the issue of
the Il egal effect of a charging order against a debtor partner's
interest, was concerned with the valuation of the partner's
interest rather than with the charging order nechanism 1In only

three cases, Leventhal v. Five Seasons Partnership, 84 M. App.

603 (1990), Rector v. Azzato, 74 Md. App. 684 (1988),2 and Bank

2\ note that although we applied 8 9-505 in Rector, that
case involved a limted partnership and was governed by 8 10-705
of the Corporations and Associations article. Unlike the UPA and
the correspondi ng section of the UniformLimted Partnership Act
(ULPA), 8 10-705 provides the judgnent creditor with a sonmewhat
nore limted renmedy than that provided for in the UPA and ULPA.
More specifically, 8 10-705 provides that,

[o]n application to a court of conpetent

jurisdiction by any judgnent creditor of a

partner, the court may charge the partnership
(continued. . .)



of Bethesda v. Koch, 44 M. App. 350 (1979), have we discussed

the nature of the charging order in any detail. None of those
cases delineates the scope of the trial court's powers in
fashioning relief under the charging order.

Apparently, Maryland is not alone in the paucity of its
authority on this subject. See 8§ 28, Vol. 6 of the Master
Edition of Uniform Laws Annotated, Business and Nonprofit
Organi zati ons and Associ ations Laws (West 1995). In 1953,

Prof essor J. Gordon Gose, in his very insightful and lucid
di scussion of the charging order, stated that one expl anation for
the dearth of case |l aw on the subject could be that the statute
works so well it presents no problens for those inplenenting it.
28 Wash. L. Rev., supra, at 5. He goes on to state that

[ o] t her evidence, however, suggests that the

paucity and serenity of the decisions conceal

a nunber of deficiencies in the statute,

particularly in the United States. Casual

conversations with Anerican judges and

| awyers reveal not only a genera
unfamliarity with the statute but also a

2(...continued)
interest of the partner with paynment of the
unsati sfied amount of the judgnment with
interest. To the extent so charged, the
judgment creditor has only the rights of an
assignee of the partnership interest. This
title does not deprive any partner of the
benefit of any exenption |laws applicable to
his partnership interest.

We note the foregoing for purposes of accuracy only. W viewthe
di scussion in Rector regarding charging orders generally to be
both rel evant and correct.



|ack of famliarity with its theory and
meani ng on the part of those who try to apply
it. Such confusion is wholly understandabl e.
Al t hough the statute, when read generally

wi th sonme understanding of its background,
may appear to be satisfactory, it fairly
bristles with unanswered questions when it is
closely scrutinized. In contrast to statutes
pertaining to nore conventional enforcenent
proceedi ngs such as executions, attachnents
and garni shnents, the charging order statute
is couched in the nost general terns.

Nei t her Section 28 of the Uniform Act nor its
English counterpart contains a detailed
statenment of the procedure for obtaining or

t he consequences which result froma charging
order. The English have sonething of an
advantage in that a "charging order"
procedure is prescribed in the Judgnment Acts
of 1838. . . . In the United States,

however, the "charging order"” procedure was a
conpl ete i nnovation and none of the
procedural doubts has been squarely resol ved
by statute or court rule so far as the author
has been able to ascertain.

Id. at 5-6. Since the publication of that 1953 article, the case
| aw on the subject remains relatively undevel oped. The general
under st andi ng and i npl enentati on of the charging order, however,
seens to be consistent with the view expressed by Professor CGose
in 1953:

[ T]he [charging order] statute apparently
contenplates a highly flexible and el astic
procedure under which the court may enploy a
charging order, a receivership of the debtor
partner's interest, a sale of that interest,
and a wi de range of orders for accounting or
for other purposes "which the circunstances
of the case may require."” Fundanentally, the
act seens to proceed on the theory that the
primary nmethod for satisfying the creditor's
j udgnment shall be by nmeans of an order
diverting the debtor partner's share of the
profits to his creditor in a manner sonewhat
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i ke that used in garni shnent proceedi ngs.

If this method is ineffectual there is

anot her nore drastic course of action
mentioned - a sale of the debtor's interest
in the partnership. The other things

provi ded for - appointnent of a receiver and
t he taking of accounts and the making of such
orders as the "circunstances of the case may
require" - appear to be designed sinply as
aids to these two basic nethods of

collecting. The use of these subsidiary aids
to the collecting process certainly should be
regarded as perm ssive rather than

conpul sory. There is no apparent necessity
for the appointnent of a receiver, if
effective collection would result fromthe
mere i ssuance of an order requiring the
partners to pay directly to the creditor the
anmounts whi ch otherwi se would go to the
debtor partner. The receiver in such a case
woul d serve no useful function but would
nmerely add to the expense and conplexity of

t he proceedi ng.

Id. at 10.

Anmong the cases we have found that discuss the charging
order procedure in any detail, there seens to be at | east
inplicit agreement with Professor Gose's observation that the
charging order statute provides two basic collection nethods: (1)
the diversion of the debtor partner's profits to the judgnent
creditor; and (2) the ultimate transfer of the debtor partner's
interest should the first collection nmethod prove unsatisfactory.

See Bohonus, 602 P.2d at 470; Hel |l man v. Anderson, 233

Cal . App. 3d 840, 846-47 (3rd Dist. 1991): Madison Hills Ltd. v.

Madi son Hills, Inc., 644 A 2d 363, 367-69 (Conn. App.), appeal

deni ed, 48 A 2d 153 (Conn. 1994); Ngri v. lLotz, 453 S E 2d 780,

782-83 (Ga. App. 1995): Wlls v. Wlls, 750 S.wW2d 567, 574
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(Mo. App. 1988); Mrick v. Second National Bank of C earwater,

335 So.2d 343, 345 (Fla. App. 2d Dist. 1976); Tupper v. Kroc,

494 P.2d 1275, 1278, appeal denied, 500 P.2d 571 (Nev. 1972);

FDI C v. Birchwood Builders, 573 A 2d 182, 185 (N.J. Super.),

cert. denied, 585 A 2d 337 (N.J. 1990); Mjor Real Est. & lnv.

V. Republic Financial, 695 P.2d 893, 894 (Ckl.App. 1985).

Appel l ants argue that the trial court had entered a valid
charging order pursuant to 8 9-505 and Rule 2-649. They argue
that the charging order enpowered the receiver to effect an
assi gnnment of appellee's interest in the partnership w thout
further order of court and that the receiver did effect the
assignnent as reflected in his report on February 23, 1996.

Appel  ants argue that appell ee was estopped to chall enge the
entry of the charging order because appellee did not pursue his
earlier appeal to this Court, failed to redeemhis partnership
interest pursuant to 8 9-505, and failed to challenge the
charging order until long after it had been entered and after the
assignnment by the receiver. More specifically, appellants argue
that appellee had thirty days fromthe entry of the charging
order within which to appeal fromit and could not challenge it
after the mandate had issued fromthis Court dismssing the
appeal . Consequently, appellants argue, the charging order
becanme the | aw of the case and binding on the trial court.
Finally, appellants argue that there is no obligation under the
law for a judgnent creditor to proceed first against a cash bond.
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Appel | ee di stinguishes a judgnment from suppl enentary
proceedi ngs to enforce the judgnent. He states that the latter
is not subject to the finality and | aw of the case rules.

Addi tionally, appellee states that he had no reason to chall enge
the charging order until the stay was lifted on February 1, 1996
Appel | ee asserts that the assignnment by the receiver actually was
a judicial sale subject to the procedures set forth in the BR

rul es.® Consequently, the assignment was subject to ratification
by a court pursuant to fornmer Rule BR3 (now Rul e 14-303).
Additionally, the charging order was issued w thout a hearing and
wi thout requiring a bond to be posted by the receiver, and the
terms of the order usurp the receiver's discretion in violation
of the law. Finally, appellee asserts that the creation of the
recei vership and review of the receiver's actions are matters of
judicial discretion and, additionally, that permtting
satisfaction of a judgnment fromcash is within the appropriate
scope of judicial discretion.

Prelimnarily, we note there is no question but that the
under |l ying judgnment which appellants were attenpting to coll ect
becane enrolled thirty days after it was docketed in 1994. It
was not subject to general revisory power and control at the tinme
the court vacated the charging order. See Rule 2-535(a). It

does not follow, however, that the charging order was enrolled as

3As of January 1, 1997, the fornmer BR rul es were renunbered
and recodified with revisions at Rule 14-301, et seq.
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well. The charging order was a proceedi ng, supplenental to the
underlying judgnent, taken for the purpose of enforcing the
underlying judgnent. If, in fact, enforcenent proceedi ngs were
considered to be inseparable from rather than collateral to, the
underlying judgnent, a judgnent in favor of a plaintiff could
never be considered final for purpose of appeal before execution
proceedi ngs had concluded. See Rule 2-602; Mi. Code Ann., Cs. &
Jud. Proc. Art., 8§ 12-301. 1In any event, we understand
appellants to argue that the charging order itself was a fina
j udgnment which triggered the thirty day limt on the trial
court's revisory powers. See Rule 2-535.

A review of the express terns of the charging order tends to
support appellants' argunent. The order provides in pertinent
part as foll ows:

ORDERED, that WIlliam A Hahn, Jr. be
and he is hereby appointed as a Receiver for
the limted purpose of effectuating a
transfer, assignnment and/or conveyance to the
Joint Venture of Edward S. Gol dstein's 0.2022
percent interest in the Joint Venture,
provi ded that the judgnment anount remains
unsatisfied after the expiration of fifteen
(15) cal endar days after service of this
Order is made upon Edward S. Gol dstein; and
it is further

ORDERED, that the Receiver may
effectuate said transfer, assignnent and/or
conveyance to the Joint Venture upon receipt
of witten notice fromthe Judgnent
Creditor's counsel that the judgnment anount
remai ns unsatisfied after the expiration of
the fifteen (15) cal endar day period as
aforenentioned; and it is further
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ORDERED, that the Receiver shall be
provi ded with such other power and authority
as may be necessary to effectuate the
conpl ete assignnment, transfer and/or
conveyance of Edward S. Gol dstein's 0.2022
percent interest w thout further order of
this Court.

A literal reading of the charging order suggests that the
order conclusively determned the rights of the parties in that
it directed the receiver to assign or transfer appellee's
interest in the joint venture, subject only to the condition
precedent of a fifteen day default, and w thout further order of
the trial court. By its terns, the order left nothing nore for
the trial court to do. Wthout considering nore, the charging
order would seemto have put appellee out of court, and
consequently, to have constituted a final judgnment within the

meani ng of 8§ 12-301 of the Courts & Judicial Proceedings Article.

See, e.qg., Mntgonery County v. Revere Nat'l Corp., 341 Ml. 366

377-78 (1996) (where order has effect of "putting the parties out
of court,"” concluding the matter between the parties, or denying
party the nmeans of further prosecuting case at trial |evel, order

constitutes a final judgnent) (quoting Horsey v. Horsey, 329 M.

392, 401-02 (1993) and cases cited therein); Pophamyv. State

Farm Mut. Ins. Co., 333 Md. 136, 142 (1994) (judgnment nust settle

rights of parties thereby concluding the cause of action)

(quoting Estep v. CGoergetown Leather Design, 320 Md. 277, 282

(1990)). Under this view of the charging order, it was a final
j udgnent entered on the docket on August 8, 1994, and enrolled as
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of Septenber 7, 1994, and could be disturbed only for fraud,
m stake or irregularity after that date.

For reasons set forth below, we hold that appellee's
interest that was the subject of the chargi ng order was subject
to redenption by appellee and the assignnent was subject to
ratification by the trial court. Further, it could be chall enged
by appellee through the filing of exceptions. Accordingly, the
charging order was not a final order which concluded the matter
between the parties at the tine it was issued by the court, and
it was subject to revision at any time prior to the entry of a
final judgnent. Rule 2-602(a)(3); Revere, 341 Mi. at 376-77.

As we stated earlier, 8 28 of the UPAis drafted in the nost
general terns and provides courts with very little guidance
regardi ng particul ar procedures that should be used to further
the goals of the charging order. The generality of its terns
could be read to sanction the fashioning of charging order
procedures on a case-by case basis and without regard to
col l ection procedures already in place with respect to judgnent
debtors generally. A better explanation for the generality is
the fact that § 28 was drafted to fit the differing procedures of
all jurisdictions within the United States. W viewthis latter
explanation as the nore likely one. Further, we viewit as just
an unfortunate circunstance that 8 28 was adopted in Maryl and and
nost other jurisdictions without any additional el aboration of
pr ocedure.
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In every published opinion we have been able to uncover that
inplicity or explicitly has approved the transfer of the debtor
partner's interest, the transfer has taken place according to
establ i shed procedures for a judicial sale, or in one instance,

for strict foreclosure.* See Hellman, 233 Cal.App.3d at 848-49

(forecl osure sale as distinguished from execution sale); Mdison
Hlls Ltd., 644 A 2d at 368-70 (strict foreclosure); Nagri v.
Lotz, 453 S.E. 2d at 783 (judicial sale); Tupper, 494 P.2d at

1278 (judicial sale); Birchwood Builders, 573 A 2d at 185-86

(judicial sale). |Indeed, all of the foregoing cases presune
w t hout deciding that the ordering of a sale is sonething that
the trial court may do as a supplenent to charging the interest
of the partnership and appointing a receiver for profits. W

concur but hold that any transfer of the debtor partner's

“Prior to the enactnent of statutes authorizing foreclosure
sales, the equitable renedy of "strict foreclosure" was the
met hod by which a nortgagee extinguished the nortgagor's right of
redenption in the nortgaged property. 1n the Matter of Aurora
Fed. Sav. & Loan Assoc., 223 M. 135, 136-37 (1960); Saunders v.
Stradley, 25 Md. App. 85, 92 (1975). In such a proceeding, no
sal e of the nortgaged property took place, but instead, the
equity court determ ned the anmobunt due the nortgagee and passed a
decree namng a date for the sumnaned in the decree to be paid,
or the nortgagor's right to redeem woul d forever be taken away.
Aurora Fed., 223 Md. at 136. Wiile strict foreclosure remains a
viable, if little used, procedure for foreclosing nortgages,
Fairfax Sav., F.S.B. v. Kris Jen Ltd. Partnership, 338 Md. 1, 21
(1995), it does not apply to the enforcenent of judgnent |iens.
Strict foreclosure is prem sed on the fact that legal title to
the property already rests in the nortgagee and, by extingui shing
the nortgagor's right of redenption, the nortgagee nerely is
clearing its title to the property. GOsborne, Mrtgages, Ch. 13,
§ 312, at 653 (2d Ed. 1970).
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interest is to take place pursuant to the rul es governing
judicial sales.

Forced sal es prescribed by the Maryland Rules fall into
three general categories: (1) execution or sheriff's sales, (2)
judicial sales, or (3) sales pursuant to foreclosure of nortgages
or other security devices or liens created by statute providing
for foreclosure in the nmanner specified for forecl osure of
nmortgages. This third category includes nortgages that contain a
power of sale, a consent to decree, both, or neither. The
Maryl and Rul es prescribe pre-sale and post-sal e procedures for
all such forced sales. More specifically, all such forced sal es
are subject to challenge by the filing of exceptions and are
required to be ratified by the trial court. See Rule 2-644(d)
(applying report and ratification procedures to sheriff's sales);
former Rule W4(e) (currently Rule 14-207(d)) (applying report,
ratification, and mandatory audit procedures to sales of property
for foreclosures of nortgages or of liens created by lien
instrunments or statute); former Rules BR1 and BR2(a) (currently
Rul es 14-301 to 14-302) (applying post-sale procedures of fornmer
BR rules and, currently, Title 14, Chapter 300, to all court-
ordered sales). See also Rule 13-103(c) (applying report and
ratification procedures to all sales in cases when receiver or

assi gnee has been appointed to adm ni ster debtor property for
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benefit of creditors).® No such sales are final until ratified.

Fow er v. Fitzgerald, 82 Mi. App. 166, 175-76 (1990).

Al t hough Rule 2-649(a) gives the court broad discretion to
"order such other relief as it deens necessary and appropriate,”
we do not read it to give the court the authority to fashion
procedures for the transfer of the debtor partner's interest
wi thout regard to those procedures set forth in the Maryl and
Rules. A better reading of Rule 2-649 is that it provides the
court with the authority to utilize any of the procedures
avai |l abl e under Maryland |aw. The one procedure currently
avai lable for the transfer of the debtor partner's interest is
the judicial sale. Any other reading of Rule 2-649 would | ead us
to conclude that the Court of Appeals did not intend to protect
the partnership interest wwth the same types of procedural
safeguards it provides for other types of property. W can
ascertain no rationale for such unfavorable treatnent, and,

i ndeed, such a reading would be at odds with the right of

redenption provided in 8 9-505(b). Further, our holding is

5l'n such cases, a sale would be court-ordered and subject to
the judicial sale rules of Title 14, Chapter 300 in any event.
We read Rule 13-103(c) nerely to clarify that a separate category
is not created solely by virtue of the fact that a receiver has
been appointed. Rule 13-103(c) does not directly apply to the
instant case for at least two reasons. First, it is a newrule
that was not in effect at the tine the trial court vacated the
charging order. Further, neither the former BP Rules nor the
current Title 13 Rules apply to this case in the absence of a
court order that they apply. See fornmer Rules BPl.b.2.(a)(7) and
BP1.b.2.(b) and current Rule 13-102 (setting forth the scope of
Title 13).
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consistent wwth the view expressed by other courts, which is that
any transfer of the debtor partner's interest should occur under
judicial supervision. Hellmn, 233 Cal.App.3d at 849 (stating
that, in contrast to an execution sale, wherein the court clerk
acts in nerely a mnisterial capacity, a court-ordered sale to
foreclose the lien created by a charging order on a partnership

interest involves judicial supervision); FEirst Nat. Bank of

Denver v. District Court, 652 P.2d 613, 617 (Colo. 1982) (holding

that court shoul d have conducted a hearing with proper notice to
affected parties to determ ne the propriety of allow ng an
execution sale of partnership interest in lieu of paynents to the
judgment creditor of the debtor partners' share of partnership
profits).®

Rel ying on Leventhal, 84 M. App. at 606, appellants argue
that 8 9-505 gives the receiver the power to do whatever appellee
coul d have done, including assign appellee's interest. That
interpretation of 8 9-505 arguably renoves the chargi ng order
remedy fromthe confines of the post-sale procedures of Title 14,

Chapter 300. Leventhal, however, is not on point, but instead,

SAl t hough we acknow edge that the First Nat. Bank of Denver
court was concerned with protecting the interests of the non-
debtor partners, interests which obviously are not furthered by
judicial supervision in the instant case, we also are cogni zant
of the fact that 8§ 28 of the UPA, unlike its English counterpart,
provi des the debtor partner with the right of redenption and
gi ves the debtor partner, and not just the non-debtor partners,
the right to purchase the interest at a court-ordered sale. See
Gose, supra, 28 Wash. L. Rev. at 3-4.
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i nvol ved the general question of the powers of a receiver to
protect the value of the partnership interest and, specifically,
the issue of a receiver's standing to petition the trial court
for dissolution of a partnership. The holding in Leventhal is
consistent with our reading of 8§ 9-505.

Section 9-505 enpowers the trial court to "nmake all other
orders, directions, accounts and inquiries which the debtor
partner m ght have made, or which the circunstances of the case
may require." See also Rule 2-649 (providing that "[t] he court
may order such other relief as it deens necessary and
appropriate, including the appointnent of a receiver for the
j udgnment debtor's share of the partnership profits and any ot her
nmoney that is or becones due to the judgnent debtor by reason of
the partnership interest") (enphasis added). |ndeed, the
phrasing of 8 9-505(a) and of Rule 2-649 suggests that the role
contenpl ated for a receiver appointed pursuant to a charging
order is a very limted role, i.e., confined to the receipt of
noneys due the debtor partner as a result of his partnership
interest. See also Meeting Mnutes of the Court of Appeals
Standing Commttee on Practice and Procedure, dated April 15,
1983 (noting that "Judge MAuliffe pointed out that [the charging
order] receivership is very l[imted in nature as the receiver is
appoi nted for the sol e purpose of receiving noney"); Hanks,

Maryl and Corporation Law, 8§ 11.10 at 365-66 (1996-2 Supp.)
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(noting that 8 3-418(a) of the Corporations and Associ ations
Article, which vests in receiver appointed for dissolution of a
Maryl and corporation full title to corporate assets, is a
departure from case | aw which established that the receiver has
no beneficial title or interest in the property but only the
right of possession of the corporation's assets; there is no
corollary to 8 3-418(a) in the Maryland Partnership Act). Wile
8 9-505 does give the trial court the authority to vest the
receiver with additional powers, it does not give the court the
authority to exenpt a transfer of the debtor partner's interest
fromthe procedures set forth in the Maryl and Rul es.

G ven that the transfer was subject to chall enge and revi ew
and was not final until ratified by the trial court, the charging
order authorizing the transfer was not a final order, and was
subject to revision at any tinme prior to the entry of a final
judgnent. Moreover, the trial court could not have ratified the
transfer unless the court was satisfied that the sale was fairly
and properly nade. See fornmer Rule BR6.b.4, currently Rule 14-
305(e). At the March 27, 1996 hearing on appellee's exceptions
to the receiver's report and on the parties' various outstanding
notions, the trial court noted that substantially all of the
j udgnent was secured by a cash bond that had been posted by
appellee in order to stay execution of the judgnent during the
pendency of the initial appeal. At the tine the cash was
deposited into the Cerk's registry, it was enough to cover the
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judgnent plus a year's worth of interest. Al though our mandate
inthe first appeal had issued on July 5, 1995, appellants did
not seek to dissolve the stay and execute on their judgnent until
February of 1996. 1In the interim enough interest on the

j udgnent had accrued so that there was a deficiency of a little
over twelve hundred doll ars between the judgnent and the cash
bond. Appellants' counsel admtted that appellants' primry
objective in seeking to execute on the charging order was to
obtain a "business divorce." |ndeed, appellants' counsel argued
that the trial court should assist appellants in this endeavor.
Rat her than permt the charging order to be used for this
purpose, the trial court gave appell ee an additional twelve days
Wi thin which to deposit the deficiency into the Cerk's registry
and thereby redeemhis interest. The trial court's actions in
this regard did not constitute an abuse of discretion, given the
particul ar circunstances of this case. W agree with Professor
Gose that the primary nmeans of satisfying a judgnent froma
partnership interest should be the receipt and distribution of
any incone or profits due the debtor partner, and that,
ordinarily, sale of the interest should not be resorted to unless
the judgnent could not be satisfied in that manner within a

reasonabl e period of tine. Gose, supra, 28 Wash. L. Rev. at 16.°

I ndeed, al though not well-devel oped on the record, there
was a reference below to the fact that the debtor partner was
owed a 1.1 mllion dollar developer's fee under the joint venture

(continued. . .)
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G ven our interpretation of the charging order, we disagree
wi th appellants that appell ee was estopped from chall engi ng the
charging order. Although an order appointing a receiver is one
of the limted types of interlocutory orders fromwhich a party
may take an i nmmedi ate appeal, see Md. Code Ann., Cts. & Jud.
Proc. Art., 8§ 12-303, appellee was free to challenge the
assignment by filing exceptions under Rule 14-305(d). To be
sure, appellee did not challenge the charging order as
expeditiously as he m ght have, but instead, waited until the
| ast possible nmonent to challenge it. Accordingly, the equities
are not overwhelmngly in his favor. That fact notw t hstandi ng,
the trial court did not abuse its discretion in considering the

chal | enge when it did.

Appel lants cite to Frey v. MGw, 127 M. 23, 27 (1915), and

&ol denberg v. Title Conpany, 212 M. 448, 452 (1957), for the

proposition that the judgnent creditor has the choice of
selecting that piece of the debtor's property against which it
Wil satisfy its judgnent. Although appellants do not expressly
argue the point, a logical extension of that proposition is that
the trial court's selection of the neans of satisfaction

constitutes an abuse of discretion. Frey and Col denberqg,

however, involved standard execution procedures rather than the

(...continued)
agreenent. If that fee was due to be paid in a tinely fashion
the judgnent shoul d have been satisfied out of the fee.
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pecul i ar mechani sm of the charging order which is subject both to
the broad discretion of the trial court and to redenption by the
debtor. Odinarily, the trial court should consider whether the
j udgnment can be satisfied out of the debtor partner's profits
prior to resort to the nore drastic nethod of sale of the debtor
partner's interest.

Finally, appellants argue that the court erred in vacating
the charging order nunc pro tunc because that phrase is properly
used only to correct clerical errors and not to correct judicial

error. W agree. As we stated in Prince CGeorge's Co. V.

Commonweal th Land Title, 47 Md. App. 380, 386 (1980), the phrase
nunc pro tunc signifies a thing that is done now which has the
sane |l egal force and effect as if done at the tinme it ought to
have been done. As we further stated in that case, it is
properly used only to correct clerical errors. 1In this case, the
entry of the charging order was not nerely a clerical error and
coul d not be vacated nunc pro tunc. Accordingly, we will nodify

the judgnent to strike the phrase nunc pro tunc.® See Rule 8-

8Appel | ee had argued bel ow for the inclusion of the phrase
nunc pro tunc because he was concerned that appellants woul d use
t he exi stence of the charging order to deny appellee a 1.1
mllion dollar developer's fee that he was owed pursuant to the
terms of the joint venture agreenent. As a prelimnary matter,
the joint venture agreenent, which was included in its entirety
in the record, indicates that the developer's fee is for services
rendered and does not seemto be conditioned upon appellee's
continued status as a partner. In any event, the chargi ng order
did not interrupt appellee's status as partner, but instead,

(continued. . .)
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604(a) (4) .

8. ..continued)

JUDGVENT AFFI RVED | N PART
AND MCDI FI ED I'N PART I N
ACCORDANCE W TH THE
OPI NI ON OF THE COURT,
APPELLANTS TO PAY THE
CCOSTS.

merely constituted a lien upon his interest. See Rector, 74 M.
App at 690-92; Koch, 44 M. App. at 353-56. Appell ee never
by virtue of the charging order.

ceased to be a partner
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