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I n January, 1991, appellant was charged in the Grcuit Court
for Carroll County with several serious controlled dangerous
subst ance offenses, including being a drug "kingpin," an offense
carrying a m ni nrum mandat ory, non-parol abl e sentence of 20 years.
Hs wfe, Bonnie, was also charged wth a nunber of offenses.
Appellant and his wife were represented in that case by Stephen
Bour exi s.

It appears that appellant's best hope for success lay in a
nmotion to suppress the State's evidence. That effort was
unavai l i ng, however. After a five-day hearing before Judge Beck in
| ate August and early Septenber, 1991, his notion was denied. On
Septenber 12, pursuant to an apparent plea agreenent, he entered a
plea of guilty to one count of conspiracy and one count of
possession with intent to distribute. On Decenber 3, the plea was
accepted by Judge Burns, who sentenced appellant to 14 years in
prison. The drug ki ngpin charge was nol prossed.

On Decenber 13, 1991, appellant filed a notion to withdraw his
guilty plea on the ground that it was involuntary. That notion
t hough referred to in appellant's brief and indexed in the circuit
court's certificates, is not in the record before us. As best we
can follow the argunent, appellant contended that he understood the
oral agreenent reached with the prosecutor to be that he could
plead not guilty and proceed on an agreed statenent of facts
thereby allowing him to preserve for appeal the loss of his
suppression notion, but that the prosecutor rejected that approach

and insisted instead on a guilty plea. There is an exchange of



letters in the record supporting that assertion.

Appel I ant conpl ai ned that, although his attorneys were nade
aware of the State's position on Septenber 11, he was not inforned
until the next day, which was the day he was scheduled to be tried.
Faced with "actually pleading gquilty or going to trial," he
accepted the "altered plea bargain" and entered a plea of guilty.
The unfairness of this, according to appellant, stenmmed fromthe
fact that the prosecutor had inproperly disclosed the terns of the
pl ea agreenent to the news nedia, "which disclosure and subsequent
publication nmade it virtually inpossible for the prosecution to
return to what the defense nmaintained was the parties' origina
agreenent." There was, apparently, a story in the |ocal newspaper
on Septenber 12 to the effect that appellant had agreed to plead
guilty; he testified later that he thought that, if he did not
plead guilty as the story indicated, the State would not drop the
drug ki ngpi n charge which, under the plea bargain, it had agreed to
do.

After a hearing on January 13, 1992, Judge Burns, who had
earlier denied appellant's notion to recuse hinself, denied the
notion to withdraw the guilty plea. He said that he had read the
transcript of the Septenber 12 proceeding and recalled various
di scussi ons between the prosecutor and defense counsel. He found
that the deal fromthe beginning involved a guilty plea, that there
were no surprises on Septenber 12, and that the plea was voluntary.

I n February, 1992, appellant filed an application for |eave to
appeal fromthe judgnent entered on his guilty plea. He conplained

first about the judge's refusal to recuse hinself. He also



iterated his conplaint that, from discussions had wth the
prosecutor, he was under the inpression that he would be allowed to
plead not guilty, with an agreed statenent of facts, that the
prosecutor inforned the press that appellant intended to plead

guilty, and that he ultimately pled guilty because he was afraid if
he did not the State would proceed to trial under the drug kingpin
char ge. This, he wurged, nmade the plea involuntary. The
application was summarily deni ed wi t hout an assignnent of reasons.

I n Decenber, 1993, appellant filed, pro se, a petition for
relief under the Uniform Post Conviction Procedure Act, M. Code,
art. 27, 8 645A et seq. (PCPA). He contended that his plea was
i nvol untary because he believed that he would be sentenced to only
four years, instead of the 14 he received, that Judge Burns erred
in failing to determ ne whet her appellant "know ngly understood the
proceedings at the tinme [he] made a plea agreenent,” and that his
representation was inadequate. In an anended petition filed in
Oct ober, 1994, wth the assistance of counsel, he added the
conplaint that trial counsel was ineffective because he represented
bot h appellant and appellant's wife and failed to advi se appel | ant
of the adverse effect of the dual representation.

The petition was heard by Judge Beck on Novenber 18, 1994. At
the outset of the hearing, appellant argued that Judge Beck was
ineligible to conduct the hearing because he had deci ded the notion
to suppress. This was based on MI. Rule 4-406(b), which states
that a PCPA hearing "shall not be held by the judge who presided at

trial except with the consent of the petitioner." Judge Beck
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deni ed the request, concluding that deciding a notion to suppress
was not the equivalent of presiding at trial. Upon the
prosecutor's urging, the court then held that the issue raised with
respect to the voluntariness of the guilty plea had been finally
litigated when this Court denied appellant's application for |eave
to appeal fromthe judgnent based on that plea, and he therefore
limted the proceeding to the ground raised in the amended petition
— whether counsel was ineffective Dbecause of his dual
representation of appellant and appellant's w fe.

At the conclusion of the hearing, the petition was denied,
wher eupon appellant filed an application for | eave to appeal. W
granted the application to consider two issues which, given the
particular facts of this case, we restate as foll ows:

(1) Does Rule 4-406(b) preclude a judge
who presided over a hearing on a notion to
suppress but did not preside over a trial on
the nerits fromhearing a petition under PCPA,
and

(2) Has an issue raised in a PCPA
petition been "finally litigated" for purposes
of Md. Code, art. 27, 8 645A(b) when (i) it
was raised in an application for |eave to
appeal froma judgnment based on a guilty plea,
and (ii) the application was denied summarily
wi t hout addr essi ng t he i ssue W th
particularity?

We shall answer both questions in the negative and therefore
remand the case for further proceedings on the issues not addressed
by Judge Beck.

Recusal

Rul e 4-406(b), as noted, directs that a PCPA hearing not be



held by "the judge who presided at trial" unless the petitioner
consents. The question is whether the word "trial," as used in the
rule, is to be read broadly to include proceedings other than
actual trial on the nerits.

The word itself can be read broadly or narrowly, dependi ng on
the context of its use. As appellant points out, for purposes of
determ ning the defendant's right of presence, the right of the
public to be present, or the right to offer argunent, the word
"trial" has been held to include certain notions hearings. Redman
v. State, 26 Ml. App. 241 (1975); Waller v. Georgia, 467 U S. 39
(1984); State v. Brown, 324 M. 532 (1991). On the other hand, in
Logue v. State, 282 M. 625, 628 (1978), the Court, dealing with
t he question whether a ruling on a notion to suppress can be
revisited at "trial," defined "trial" as "that phase of the
proceedi ng where evidence is submtted to the fact finder in open
court to determne the guilt or innocence of a defendant."” A
perusal of the annotations listed under the word "Trial" in 42A
Words and Phrases 174-84 and 1995 Supp. 47-50 further illustrates
that the scope of the term depends nostly on its context. W are
interested in the particular context of Rule 4-406.

The current rule was derived from former Rule BK 44c, which
provi ded that the hearing nmay be before any judge except a judge
"who sat at the trial at which the petitioner was convicted." That
| anguage suggests that the disqualification applied only to the
j udge who presided at the proceeding at which guilt or innocence

was determned. In Taylor v. Director, 1 M. App. 23, 25 (1967),
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this Court construed Rule BK 44c as referring to "the origina
trial judge."

A prelimnary draft of the newrule carried forth the | anguage
of the old one. See Court of Appeals Standing Conmttee on Rul es
of Practice and Procedure, Mnutes of Meeting of October 15/16
1982, p. 88-89. The Style Subcommttee of the Rules Conmittee
apparently edited out the phrase "at which the petitioner was
convicted," for the version submtted to and adopted by the Court
of Appeals shows the rule rewitten, to cast it in the negative
rather than in the positive.! There is no recorded expl anation for
t he change, which appears to be one of style.

Apart from the lack of any recorded indication that a
substantive change fromthe fornmer rule was intended, there is good
reason to limt the scope of the word to the guilt or innocence
proceeding. It is not uncommon for various prelimnary proceedi ngs
— including hearings on notions to dismss for speedy trial
viol ations, notions attacking the sufficiency of the charging
docunent, notions to suppress, notions to join or sever counts or
def endants, notions to postpone, notions on waiver of counsel —to
be conducted by one or nore judges who will not preside at the

guilt or innocence proceeding.

'1In its Ei ghty-Seventh Report to the Court, the Rules
Comm ttee showed proposed Rul e 4-406(b) making the foll ow ng
changes fromthe draft approved at the Cctober, 1982 neeting:
"The hearing [may] shall not be held [before any judge except a]
by the judge who [sat] presided at [the] trial [at which the
petitioner was convicted, unless] except wth the consent of the
petitioner [assents to a hearing before such judge]."
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If the rule is read to extend beyond that proceeding, either
incredibly fine distinctions will have to be nade as to its actual
breadth or it could serve in many cases to disqualify a majority,
or perhaps all, of the judges sitting on a circuit court,
especially in the rural counties. Appellant urges that the term be
read to include at | east a hearing on a suppression notion because
the decision on such a notion is a "crucial step” in a crimna
trial. But so are decisions on a host of other notions. Appellant
suggests that the term be extended that far because the right to
counsel extends to such proceedi ngs and because evidence is taken.
That also is true with a variety of other notions. W are dealing
here with a rule requiring automatic, nmandated recusal, wthout
regard to any actual bias on the judge's part. |[If a judge has sone
actual bias, whether fromparticipating in an earlier proceedi ng or
ot herw se, recusal would be required under the Code of Judicia
Conduct; there is no need to extend the automatic recusal beyond
its necessary purpose.

In this regard, the fact is that the purpose of PCPA
proceedings is to challenge "the sentence or judgnent"” (M. Code,
art. 27, 8 645A(a)), and, although the challenge may well be based
on sone ruling made before the guilt or innocence phase began, it
i's nonet hel ess the outcone of that phase that is at issue. It is
the "trial" judge who nmade the ultimate evidentiary rulings, who
deci ded the legal sufficiency of the evidence, who instructed the
jury or, in a non-jury case, made the requisite findings of fact,

and who inposed the sentence. Predom nantly, PCPA proceedi ngs



chal | enge that judge's rulings and decisions. That is the judge,
therefore, who is nost likely to resist the petitioner's clains of
error. That is the judge whomthe rule automatically disqualifies.
W find no error in Judge Beck presiding over the PCPA
heari ng.
Finally Litigated
Md. Code, art. 27, 8 645A(a) authorizes certain persons to
seek PCPA relief "provided the alleged error has not been
previously and finally litigated or waived in the proceedings
resulting in the conviction, or in any other proceeding that the
petitioner has taken to secure relief fromhis conviction." The
issues of "finally litigated" and waiver are dealt wth in
subsections (b) and (c) of the statute.
Section 645A(b), in effect defining the term "finally
litigated," provides, in relevant part:
"For the purposes of [PCPA], an allegation of
error shall be deened to be finally litigated
when an appellate court of the State has
rendered a decision on the nmerits thereof,
either upon direct appeal or upon any
consideration of an application for |eave to
appeal filed pursuant to 8 645-1 of this
subtitle . "
Section 645-1 is the section permtting a defendant or the State to
file an application for |leave to appeal froman order granting or
denying relief in a PCPA proceeding. It has no application to this
case.

Section 645A(c), dealing with waiver, states, in pertinent

part:



"For the purposes of [PCPA], an allegation of
error shall be deened to be waived when a
petitioner could have made, but intelligently
and know ngly failed to nmake, such allegation
before trial, at trial, on direct appeal
(whether or not the petitioner actually took
such an appeal), in an application for |eave
to appeal a conviction based on a guilty plea,
i n any habeas corpus or coram nobi s proceedi ng
actually instituted by said petitioner, :
unless the failure to make such allegatlon
shal | be excused because of speci al
ci rcunst ances. "

The condition that an allegation of error not have been
previously and finally litigated or waived was in the origina
enactnment of PCPA in 1958, but that Act did not contain any
| anguage defining those concepts. See 1958 MJ. Laws, ch. 44.
Those provisions were added in 1965, by 1965 Mi. Laws, ch. 442. At
that time, persons convicted based on a guilty plea had the sane
right of direct appeal —then to the Court of Appeals —as persons
convicted after a plea of not guilty. Accordingly, there was no
reference in either subsection (b) or (c) to guilty pleas or
convictions based thereon. New subsection (b) declared an
allegation finally litigated "when the Court of Appeals has
rendered a decision on the nerits thereof, either upon direct
appeal or upon any consideration of an application for |eave to
appeal filed pursuant to section 645-1 . . . ."2

The | aw abrogating the right of direct appeal fromconvictions
based on guilty pleas was passed in 1983. See 1983 M. Laws, ch.

295. That, of course, left a gap in both sections (b) and (c) of

2 The reference to the Court of Appeals was changed after
this Court was created.



8 645A. Part of that gap was closed in 1988, when the Legislature
anended 8 645A(c) to declare an allegation waived if it could have
been raised "in an application for |eave to appeal a conviction
based on a guilty plea.” 1988 MI. Laws, ch. 726. That provision
was given force in MElroy v. State, 329 Ml. 136 (1993), where the
Court held that an allegation of error raised in a PCPA petition
woul d be held waived if the conviction arose froma guilty plea and
the petitioner knowngly failed to file an application for |eave to
appeal fromthat conviction

The 1988 | aw made no change in subsection (b), which therefore
still requires, for an allegation to be regarded as finally
litigated, an appellate decision either "on the merits . . . upon
direct appeal” or upon consideration of an application for |leave to
appeal under 8 645-1. Neither has occurred here.

It is obvious that the issue of the voluntariness of
appellant's plea has not been decided "upon direct appeal."
Appel l ant had no right to a direct appeal. He had only the right
to seek appellate review through an application for |eave to
appeal, which he filed. M. Rule 8-204(f) sets forth the possible
di spositions of such an application. The Court may:

"(1) deny the application;

(2) grant the application and affirmthe
judgnent of the | ower court;

(3) grant the application and reverse the
j udgnment of the | ower court;

(4) grant the application and remand the

judgnent to the lower court with
directions to that court; or
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(5) grant the application and order further
proceedi ngs in the Court of Speci al
Appeal s in accordance with section (g) of
this Rule.”
Certainly, if this Court, upon consideration of the allegation
in question, grants the application and either affirns or reverses

the circuit court, it necessarily has decided the nerits of the

al | egati on. If we grant the application and conduct further
proceedi ngs, whether a particular allegation will be regarded as
having been decided on the nerits wll depend on the eventua

outcone of the further proceeding —whether the Court ultimtely
addresses the nerits of that allegation. That may al so be the case
where the application is granted and the case is remanded. It may
depend on the purpose for the renmand.?

The problemlies when we deny the application, as we did here.
Applications are denied for any of several reasons. Many are
untinely; many are deficient because they do not "contain a concise
statenent of the reasons why the judgnent should be reversed or
nmodi fied" or "specify the errors allegedly commtted by the | ower

court,” as required by Rule 8-204(b)(2). Sone are deni ed because,

3 In a nunber of instances, this Court, on consideration of
an issue raised in an application for |eave to appeal, has
concl uded that we do not have enough information to decide the
merits of the issue and, for that very reason, has remanded the
case for further fact-finding or further explanation of reasons.
When that is done, we normally nmake clear that the applicant may
file another application for |eave to appeal if, after the
further proceeding in the circuit court, he or she is still
aggrieved. Technically, the pending application nust be granted
in order for us to order the remand, but we have never regarded
such a grant as a decision on the nerits of the allegation
itself.
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after examning the record, we find that the relevant facts are not
as alleged by the applicant and do not support his allegations of
error or entitle him to any relief. The applicant may, for
exanple, allege that the judge said or did sonething wong, yet
when we exam ne the record, we find that the judge never actually
said or did the thing alleged.

In the last five years, the Court of Special Appeals has
experienced a 15%increase in the nunber of appeals decided (1,829
in FY 1991 to 2,105 in FY 1995) and a 21. 7% increase in the nunber
of full Opinions filed (1,351 in FY 1991 to 1,644 in FY 1995).
Since 1992, when review of orders revoking probation becane
discretionary rather than of right, we have experienced a 163%
i ncrease in the nunber of applications for |eave to appeal (193 in
FY 1992 to 509 in FY 1995). See Annual Report of the Maryl and
Judiciary (1994-1995).

To assist in the efficient handling of both the gross casel oad
and the increase in it, we have generally not specified any reasons
when we summarily deny an application for |eave to appeal, but
sinply note that the application has been read and consi dered and
is denied. That is what we did with appellant's 1992 application.
Qoviously, that tells no one what we thought of any particular
all egation in the application.

It is at |east arguable that any denial of an application for
| eave to appeal is not a determnation on "direct appeal,” even if
we purport to deny the application for lack of nerit, for, in

denying the application, we have, in fact, precluded a direct
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appeal. W need not nake that holding here, for it is clear to us
that a summary denial w thout the assignnent of any reason cannot
constitute a decision on the nerits of the allegation. The hearing
j udge was wong in concluding otherwi se. W shall remand so that
he can consider the allegations presented that he failed to
consi der.*

ORDER DENYI NG RELI EF VACATED; CASE

REMANDED TO CI RCU T COURT FOR CARROLL

COUNTY FOR FURTHER PROCEEDI NGS; CARROLL
COUNTY TO PAY THE COSTS.

4 The General Assenbly, which addressed the effect of a
knowing failure to file an application for |eave to appeal froma
j udgnent based on a guilty plea, by declaring it a waiver, could
al so determ ne the effect of a denial of such an application. It
could declare a denial to be a final litigation in all cases, in
no cases, or in only those cases where we expressly state that
the denial is due to lack of nerit in the allegations contained
in the application. It is a matter of substantive law with
jurisprudential consequences. |If, to avoid the prospect of
allow ng a defendant to litigate these kinds of issues in a post
conviction proceeding, we are forced to grant applications in
guilty plea, post conviction, and violation of probation cases,
even if to affirmthe order denying relief, we would be called
upon to wite Opinions in each of those cases, which would be a
significant burden. Indeed, it was precisely to avoid that
burden that the Legislature abrogated the right of appeal in
those cases in the first instance. On the other hand, it makes
little sense to create double work —to review an application in
the guilty plea or violation of probation case, deny it, and have
it conme back through an application for |eave to appeal fromthe
deni al of post conviction relief.
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