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On Decenber 4, 1995, Thomas A. Martin, the appellant, was
tried before Judge Janes B. Dudley, sitting wthout a jury, in the
Crcuit Court for Howard County. The appellant was found guilty of
commtting a second-degree sexual offense, a third-degree sexua
of fense, and a fourth-degree sexual offense, as well as commtting
an assault and battery. The trial court sentenced the appellant to
three separate four-year ternms of incarceration for the second-
degree sexual offense, third-degree sexual offense, and the battery
charges, and to a one-year sentence for the fourth-degree sexual
offense. The trial court ordered that all the sentences be served
concurrently.

On appeal, the appellant raises the foll ow ng issues:

1. Did the trial court conmt error in
allowwng the State to introduce
statenments made by the appellant
during t he course of an
i nterrogation?

2. Did the trial court err in ruling
that appellant had no standing to
contest the search of his police
vehi cl e?

3. Did the trial court err in finding
t he evidence sufficient to sustain
the appellant's conviction for
commtting a second-degree sexual
of f ense?

4. Did the trial court err by
convicting the appellant based on
jurisdiction conferred by Article
27, Section 5907?

5. Did the trial court err by
i nproperly dr awi ng an adver se
inference from the appellant's
decision not to testify at trial?
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Fact ual Backgr ound

On August 2, 1995, MN. attended an Allman Brothers
Concert at the Meriweather Post Pavilion in Colunbia. During the
evening, MN. consuned l|large quantities of alcohol and inhaled
ni trous oxide, an intoxicating substance, that was being sold at
t he concert in balloons. Near the conclusion of the concert, MN
and her nal e conpanion went to separate rest roons. After vomting
for a significant length of tine, MN left the rest roomonly to
find that her friend was gone. After resting in a nearby wooded
area, M N began wal king anay fromthe concert, unsure of precisely
where she was headed. In the process of stunbling through a wooded
area, M N. sonehow | ost both of her shoes. Eventually, she nade
her way onto the nedian strip of Little Patuxent Parkway and began
wal king in the general direction of her residence in Mntgonery
County.

Thomas M Martin, the appellant, who was then serving as a
sergeant in the Howard County Police Departnent, was on duty that
night. At approximately 2:30 A M, the appellant observed MN. on
Little Patuxent Parkway, made a U-turn, and pulled al ong side of
her. The appellant noticed that she appeared di shevel ed, that she
was staggering and barefoot, and that she had the general
appearance of being intoxicated. MN., after seeing the patrol car
turn around, believed that she m ght be in troubl e because she was

"drunk." The appellant, however, sinply asked her where she was
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going and asked if he could give her aride. MN. gladly accepted
the ride and sat down in the front passenger seat of the police
car. At that point, MN felt relieved because she thought she
woul d be taken honme. The appellant did not threaten to arrest her
or force her into the police car; he did not display a weapon or
refer to it in any way. According to MN., the appellant was
polite and friendly.

From that point on, MN's and the appellant's versions of
events differ greatly. MN. testified that after she had entered
the patrol car, she engaged the appellant in friendly conversation.
Shortly thereafter, she | eaned her head back and fell asleep. She
| ater awoke when the police car cane to a stop and she found
herself in an unfamliar "dark area." MN. could see trees and a
smal | building, and she observed that there were no people in the
area.! The appellant, to MN's shock, suddenly began to touch her
leg, while commenting that she had nice |egs. She remai ned
conpletely silent and notionless in an effort to convince the
appel lant that she was still asleep. M N.'s hope was that the
appel  ant woul d stop of his own accord.

The appellant, however, did not stop. He noved his hands
underneat h her shorts and began fondling her vagina. The appell ant

then repeatedly placed his fingers inside MN.'s vagina,

1. After the night of the incident, MN went to Burtonsville Shopping Center
and noticed that the area behind the shopping center |ooked simlar to what she
had seen that evening.
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occasionally stopping to ask her if she wanted to go hone. MN.
did not physically resist or tell himto stop because she believed
that the appellant would hurt her, or even kill her, to prevent her
fromreporting what was taking place. The appellant was not only
physically "bigger” than M N, but she believed that he, by virtue
of being a police officer, was arnmed with a handgun. The appel | ant
then took out a mni-flashlight, noved MN.'s shorts out of the
way, and shined the flashlight in between her legs. Eventually,
the appellant inserted the mni-flashlight into her vagina, noved
the flashlight back and forth, and then placed the flashlight in
his own nmouth. MN. was gripped with fear and continued to feign
sl eep. She did, however, keep her eyes partially open in order to
see what the appellant was doi ng.

After a period of time, the appellant got out of the patrol
vehi cl e and wal ked around to the passenger's side. The appell ant
reclined MN's seat and took her left |leg and placed it on the
dashboard so that her |legs were spread apart. After positioning
M N., he again placed the flashlight inside her vagina. The
appellant also fondled other parts of her body, including her
breasts. Throughout the process, the appellant continued to nake
sexual ly explicit comments to MN. concerning her state of arousal.

At one point, the appellant wal ked away from the patrol
vehicle. Wiuen asked why she did not attenpt to run at that point,
M N. responded, "Well, | renenber specifically imgining nyself

running from the car and | imagined getting shot in the back
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because | knew he had a gun."” The appellant then returned to the
patrol vehicle and drove off. MN continued to feign sleep and
she noticed that they eventually stopped at anot her dark | ocation.
MN was still in a reclining position when the appellant proceeded
to fondl e her vagi na again.

The appellant, after finally stopping his sexual conduct,
began shaking M N and yelling her nane. MN pretended to wake up
because she "didn't want anything worse to happen than had al ready
happened." She |ooked at the digital clock in the vehicle and
observed that it was 4:48 A M, which was over two hours after she
had first been picked up by the appellant. MN. commented to the
appellant that it was |ate and that she had better get honme. The
appel | ant responded by telling her that she had passed out and that
he nerely let her sleep while he answered a couple of police
calls. The appellant even stated, "I thought about taking you back
to ny apartnent and letting you sleep there but | thought you m ght
be alittle scared when you woke up." The appel |l ant, after noting
that they were near the Howard County and Montgonery County |ine,
finally proceeded to drive her honme. After arriving at her honme at
approxi mately 5:20 AM, MN asked the appellant his nane so that
she woul d know who had sexual |y assaul ted her, and he gave her his
busi ness card. MN. entered the house, went to the bathroom and
then imediately dialed 9-1-1 in an effort to report the incident.
MN. told her nother that she had been nolested by a police

of ficer, and then began to take notes for the purpose of capturing
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all of the details while they were still fresh in her nenory.
Throughout the entire ordeal, MN conceded that the appellant
never brandi shed his weapon, struck her, physically held her down,
or made any other forceful noves. MN. noted, however, that she
had construed his touching her as a threat.

The appellant did not testify at his trial. He gave a very
conflicting version of that evening's events, however, while being
interrogated by a nenber of the Howard County Police Departnent.
The appellant there stated that when he picked up MN., she
appeared intoxicated. He informed MN that he could give her a
ride to the Montgonmery County |line and that arrangenents could then
be made for soneone fromthat county to cone and get her and take
her hone. The appellant stated that, while driving toward the
Mont gonery County line, he |earned from M N. where she |ived.

The appellant clainmed that at sone point between the Little
Pat uxent Parkway and the Montgonery County line, MN passed out.
After arriving at the Burtonsville Shopping Center, the appellant
reported to the police departnment that he had "dropped off the
femal e passenger."” The appell ant conceded that that was not true.
During the interrogation, he admtted to having had MN in his
vehicle for approximately forty-five mnutes beyond the tine he had
reported dropping her off. He clained that he did so sinply to |et
her sleep. The appellant further stated that, while parked, he was
inthe mddle of the parking |ot and that even though no businesses

were open, the parking lot was lighted. The appellant acknow edged
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t hat he never called the Montgonery County Police or anyone else to
meet himand that no other individuals were on the parking | ot at
that tine.

The appellant firmy maintai ned, however, that there had been
no physical contact between himand MN. except for his periodic
shaking of her in order to wake her up. He further stated that
after the approxi mately 45-m nute period when he |let her sleep, he
proceeded to drive her imrediately to her residence. He clained to
have dropped her off a block fromher house at approximately 3:30
A.M, which was over two hours earlier than the tinme when MN

stated she had been dropped off.

The Adnmissibility of the Appellant's Statenment

The contention the appellant urges nost forcefully upon us is
t hat Judge Dudl ey erroneously admtted in evidence the statenent
made by the appellant to Lieutenant John T. Schlossnagle, the
Commander of the Crimnal Investigations Division of the Howard
County Police Departnent. Initially, one mght wonder why the
appel l ant would wish to object to the statenent, in that it was
al nost totally excul patory, admtting little or nothing that could
pl ausi bly be denied, and in that it was, noveover, the only vehicle
t hr ough which the appellant got his version of events before Judge
Dudl ey. | ndeed, the statenent may have been better than the
appellant's |live testinony woul d have been, shielded as it was from

Cross-exam nati on. Wether the statenent was tactically
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advant ageous to the appellant or not, however, is, of course
beside the point. An opportunity to establish reversible error is
its own rasondetre, and the appellant is entitled to pursue such an
opportunity.

The appellant argues that his statenment should have been
suppr essed. That initially appeared to be a single blanket
contention. As we sought to get a handle on it, however, it turned
out to be exasperatingly slippery. Every tinme we thought we had it
pi nned down for analysis, it slipped fromour grasp and appeared
el sewhere in slightly altered form It behooves us, therefore, to
clear up the nuddl ed nature of the question before we even try to
answer it.

When the |ight dawned, we realized that the appellant, w thout
ever expressly saying it and perhaps w thout even consciously
realizing it, was urging upon us not one exclusionary rule but two,
a famliar constitutional one and a far less famliar statutory
one. The problemwas that his argunent wandered confusingly back
and forth across the |line between two exclusionary principles that
focus on different problens and are inplenented in different ways.
The argunent inadvertently sought to m x two distinct exclusionary
approaches that do not m x. W nust at the outset, therefore,
isolate two very dissimlar subcontentions and then anal yze each in
its appropriate doctrinal vacuum

There is first the famliar exclusionary rule, based on both
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the federal and the Maryland constitutions and insisting on
traditional voluntariness. The focus of that exclusionary
principle is on the subjective state of m nd of the person giving
an incrimnating statenent. The objective actions of the
interrogators, no matter how reprehensible, do not perse trigger
exclusion. They have significance only to the extent to which they
actually produce a causative or catalytic inpact upon the person
being interrogated, conpelling himto be a w tness agai nst hinself.
The ultimate concern is with the volition of the person being
i nterrogated, not the conduct of the interrogator. For conveni ence
of reference, we will call this the constitutional exclusionary
rul e.

The appel l ant has al so invoked, indirectly if not directly, a
less famliar statutory exclusionary rule, based on the Law
Enforcenent O ficers' Bill of R ghts (hereinafter "LEOBOR'), which
is found at Md. Ann. Code, art. 27 88 727 through 734D. It deals,
under certain specifically designated circunstances, wth an
interrogation of a police officer by another police officer. The
focus of its exclusionary principle, by way of contrast with the
constitutional exclusionary rule, is on the objective conduct of
the officer conducting the interrogation. |If the interrogator does
certain things, the exclusion of any ensuing statenment wl]l
automatically be triggered as a rule of law. The subjective i npact

upon the person being interrogated has nothing to do with it. Like
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the exclusionary rule for a Fourth Arendnent violation, this is a
prophylactic rule focusing on police conduct perse. The ultinate
concern is with the objective conduct of the interrogating officer,
not the subjective inpact of that conduct on the will of the person
bei ng i nterrogated. For conveni ence of reference, we wll call
this the statutory exclusionary rule.

Because this LEOBOR- based statutory exclusionary rule is |ess
famliar than the constitutional exclusionary rule, it will be
hel pful to have it before us as we discuss the circunstances of the
appel lant's interrogation. The LEOBCR provides, in pertinent part:

This subtitle does not prevent any |aw

enforcement agency from requiring a |aw
enforcenment officer wunder investigation to

submt to . : : interrogations which
specifically relate to the subject matter of
the investigation. This subtitle does not

pr event a |law enforcenent agency from
comencing any action which my lead to a
punitive neasure as a result of a [|aw
enforcenent officer's refusal to submt to . .

interrogation, after having been ordered to

do so by the law enforcenent agency. The
results of any . . . interrogation, as may be
required by the |aw enforcenment agency under
t his subparagraph are not admssible . . . in

any crimnal proceedings against the |aw
enforcenent officer when the | aw enforcenment
officer has been ordered to submt thereto.
(Enphasi s supplied).

Mi. Ann. Code art. 27, § 728(b)(7)(ii) (1996).

A. The Crcunstances of the Interrogation

On August 3, 1995, at approximately 6:30 A M, shortly after

M N. had been returned to her hone, Li eut enant John T.
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Schl ossnagl e, the Commrander of the CGrimnal Investigations D vision
of the Howard County Police Departnment, was infornmed of the sexua
assault conplaint made by M N. agai nst the appellant. Lieutenant
Schl ossnagl e drove to the Southern District, where the appellant
and his police vehicle were located at the tinme. Upon arriving at
the Southern District, Lieutenant Schlossnagle observed the
appellant sitting in the Watch Conmander's office. Li eut enant
Schl ossnagle inforned the appellant that he was conducting an
official crimnal investigation based on a sexual assault
all egation nade by a fenale. Li eut enant Schl ossnagl e asked the
appel lant if he had any objection to giving a statenent, and the
appel lant replied either "sure" or "no problem™ In either event,
according to Lieutenant Schl ossnagle, the appellant "readily agreed
W t hout hesitation" to answer questions.

The interrogation took place at approxinmately 8:45 A M, which
was only several hours after the incident was alleged to have
occurred. The interrogation was conducted exclusively by
Li eut enant Schl ossnagle, and the entire conversation was tape-
recorded. At the suppression hearing, Judge Dudley was provided
with a transcribed version of the interrogation. The transcript
reveals that the appellant, from the very outset, was not only
willing to give a statenent, but al so was very know edgeabl e about
his right to refuse to answer any questi ons.

Li eut enant Schl ossnagl e:

Tom we' ve had J ust a very bri ef
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conversation...... we haven't had any
conversati on. | want to clarify that. You
were in Lt. MKeldin's office at Southern
District. In the Watch Commander's O fice,
talking to Lt. MKeldin, | cane down..... and
clarify me if this is not accurate. | cane
dowmn with Sgt. D Antuono, | informed you that

there's been an allegation against you in a
crimnal matter involving sexual m sconduct in
a police car which occurred |ast evening or

earlier this norning. | infornmed you that we
were doing an official crimnal investigation.
And | informed you that your option
IS....... either you could voluntarily give us

a_statement and answer sone questions right
now, or vou can refuse to answer any questions

at _this point. And vou indicated you were
willing to tal k. |s that correct.

Sgt. Martin:

Yes sir.

Li eut enant Schl ossnagl e:

This interviewis being tape recorded. Under
Maryl and Law Enforcenment Oficer's Bill of
Rights, you are entitled to certain things. |
have to notify you of an of ficial
i nvestigation and | have to give you your Law
Enforcenent O ficers Rights in which you know
as a supervisor, you've had this training, and
you also investigate other officers. So you
know that it's a required......

Sgt. Martin:

Yes Sir.

Li eut enant Schl ossnagl e:

...... it is not to be inferred that you have
done anything wong. But it's required by
State |aw. Anytinme we interview a police
of ficer where he could be subject to crimnal
penalties or termnation......

Sgt. Martin:
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Sir, I'"'maware of that.

Li eutenant Schlossnagle, in an effort to conply wth the
requi renents of Article 27, 8§ 728(b), then provided the appell ant
with a Notice of Investigation that infornmed the appellant that he
was being investigated regarding allegations that he had sexually
assaulted a female while on duty. The appell ant was al so i nforned
t hat Lieutenant Schl ossnagle was in charge of the investigation,
and that he was the only one who woul d ask the appell ant questi ons.

The conversation between Lieutenant Schlossnagle and the
appel I ant conti nued:

Li eut enant Schl ossnagl e:

Now the other form I have here Tom is an
explanation of the Oficer's Bill of Rights.
| can either read these to you verbatimor you
can waive the reading of the rights. And

basically, your Mranda R ghts or not Mranda
Ri ghts, but L.E O B. R says such things as

The interview has to be conducted while on
duty; It has to be conducted either at your
assigned duty station or at the Headquarters
Unit; The interview has to be tape recorded,
It says you are entitled to have an attorney
present, things of that nature.

So, |I"'mprepared to read these to you unl ess
you decide you'd like to..... you are going
to.......

Sgt. Martin

No. "Il waive 'em |'ve read 'em ny self
enough.

Li eut enant Schl ossnagl e:

Ckay.
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Sgt. Martin:

| don't know them by heart, but | know 'em

The appel | ant was gi ven Howard County Police Department Form
1727, which is designed to outline the various rights and
responsibilities the appellant has, pursuant to the LEOBOR, when
being investigated by a | aw enforcenent agency for any reason that
could lead to disciplinary action. Section 7.a. of this form
states that | aw enforcenent agencies may require an officer under
investigation to submt to interrogations specifically related to
t he subject matter of the investigation. Section 7.b. states that
failure to submt to these interrogations may result in the
commencenent on the part of the |aw enforcenent agency of action
that may lead to punitive neasures. Finally, section 7.c.
explained that the results of any interrogation of a |aw
enforcement officer, when that officer has been ordered to submt
thereto, are not admssible in any crimnal proceedi ng against the
| aw enf orcenment officer.

Li eut enant Schl ossnagl e then turned his attention to giving to
t he appellant a Mranda advi senent.

Li eut enant Schl ossnagl e:

Ckay, Tom the other requirenent by law is
t hat any tinme an of ficer IS under
interrogation for a crimnal matter, | have to
give you your...... also your Mranda Rights.
Even though you're..... you are not in custody,

and | want to make this clear, this is a
voluntary interview

Sgt. Martin:
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| under st and.

After questioning the appellant as to his sobriety and
educational background, Lieutenant Schlossnagle infornmed the
appellant of his right to remain silent, that anything he said
m ght be used against himin court, that he had a right to a | awer
before and during questioning, and that a | awyer woul d be appoi nt ed
for himif he could not afford one. The appellant stated that he
fully understood those rights, and the foll ow ng then took place:

Li eut enant Schl ossnagl e:

And having been advised of your rights, are

you willing to answer questions?
Sgt. Martin:
Yes | am

After briefly leaving the room to talk to another officer,
Li eut enant Schl ossnagl e returned and once again ensured that the
advi semrent was proper

Li eut enant Schl ossnagl e:

Tom | just want to nmake sure you understand
your rights. The interrogations are supposed
to be conducted while you on duty. And you
are not on duty. You got off duty at 8:30 and
you are voluntarily waiving that right in
staying here of your own free will. 1s that
correct?

Sgt. Martin:

Correct. Yes.

Li eut enant Schl ossnagl e:

Ckay.
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And you're waiving the right to having an
attorney or any consultations wth an

attorney. |Is that correct?
Sgt. Martin:
Yes.

The appel l ant then proceeded to answer all of the questions posed
by Li eutenant Schl ossnagl e.

B. Mranda v. Arizona: A Non-Issue

The appellant, with good reason, does not allege any failure

of conpliance with the provisions of Mranda v. Arizona, 384 U S

436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). Al though the M randa
advi senments and warnings were gratuitously given to the appellant,
they were not necessary. The Mranda requirenents nust be
satisfied only in the circunstance of custodial interrogation.
Al t hough the appellant's statenment was unquestionably in response
to interrogation, the appellant was not in custody. M randa was,

therefore, inapplicable. Beckwith v. United States, 425 U. S. 341,

96 S. Ct. 1612, 48 L. Ed. 2d 1 (1976); Qregon v. Mathiason, 429

US 492, 97 S. C&. 711, 50 L. Ed. 2d 714 (1977); Berkener v.

McCarty, 468 U S. 420, 104 S. C. 3138, 82 L. Ed. 2d 317 (1984).

C. Adm ssibility Under the LEOBOR

The LEOBOR, enacted by the Legislature in 1974, is designed
primarily to guarantee substantive and procedural protection to |aw
enf or cenent of ficers during di sci plinary i nvestigations,

i nterrogations, and hearings. Abbott v. Adm nistrative Hearing
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Bd., 33 Md. App. 681, 682, 366 A 2d 756, cert. denied, 280 Ml. 727

(1977). This is because "the nature and duties of police officers

is different fromthat of other public enployees.” Cancel ose v.

City of Greenbelt, 75 M. App. 662, 666, 542 A 2d 1288 (1988).

| ndeed, "[i]n enacting the LEOBOR, the Legislature vested in | aw
enforcenent officers certain "rights' not available to the general

public." Nchols v. Baltinore Police Dep't, 53 M. App. 623, 627,

455 A. 2d 446, cert. denied, 296 Md. 111 (1983).

The appellant invokes only the exclusionary principle of 8§
728(b) (7)(ii). He does not contend that any other aspect of the
LEOBOR was not conplied wth. The exclusionary rule, already
quoted nore fully above, when reduced to its essentials, provides:

The results of any . . . interrogation, as
may be required by the | aw enforcenent agency
under this subparagraph are not adm ssible .

in any crimnal proceedi ngs against the | aw
enforcenent officer when the |aw enforcenent
officer has been ordered to submt thereto.
(Enphasi s supplied).

The objective fact that nust be established before this
prophylactic exclusionary rule is triggered 1is that the
interrogating officer ordered the appellant to respond to the
interrogation. Peripheral psychol ogical pressures do not suffice.
The subjective state of mnd of the appellant is immterial. As an
historical fact, Lieutenant Schlossnagle either ordered the
appellant to respond to interrogation or he did not.

We agree with Judge Dudley that there was absolutely no

evidence that the appellant was ordered to submt to the
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interrogation by the Howard County Police Departnent. |In fact, the
overwhel m ng evidence supports his finding to the contrary.
Li eut enant Schl ossnagle testified that the appellant was never
threatened with a transfer, dism ssal, denotion, or any other type
of disciplinary action for failing to give a statenent. The
appellant was free to | eave, but he voluntarily chose to stay and
give his version of events. At the outset of the interrogation,
Li eutenant Schl ossnagle explicitly advised the appellant:

I i nf or med you t hat your option

IS....... either you could voluntarily give us

a statenment and answer sone questions right

now, or you can refuse to answer any questions

at this point.
That, nost definitely, was not an order. The critical difference
between a request and an order is a famliar distinction to anyone,
such as the appellant here, in a paramlitary chain of comrmand.
Forced conpliance with a direct order has attendant consequences
that nerely acceding to a request does not. A famliar question by
one in the ranks is, "Am| being ordered to do so?"

The appel |l ant had even agreed to give a statenent before being
advised of his LEOBOR responsibilities. | ndeed, the appell ant
conceded at the pretrial suppression hearing that in fact he had
never been ordered to give a statenent. W hold that the statutory

exclusionary rule established by the LECBOR did not cone into play.

D. Constitutional Adm ssibility and Traditional Vol untariness

The appellant also <contends that notw thstanding the
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inapplicability of any Mranda requirenents, his statenent should
have been suppressed because it failed the traditional
voluntariness test and thereby violated his Fifth Anmendnent
privilege against conpelled self-incrimnation, nmade applicable to
the states through the Fourteenth Amendnent's Due Process C ause.

The test of voluntariness was well expressed by Arizona V.

Ful m nante, 499 U S. 279, 303, 111 S. . 1246, 113 L. Ed. 2d 302,

327 (1991), quoting Cul onbe v. Connecticut, 367 U S. 568, 602, 81

S. . 1860, 6 L. Ed. 2d 1037 (1961):

"The ultinmate test remains that which has been
the only clearly established test in Anglo-
American courts for two hundred years: the
test of voluntariness. |I|s the confession the
pr oduct of an essentially free and
unconstrained choice by its maker? |If it is,
if he has willed to confess, it may be used
against him If it is not, if his will has
been overborne and his capacity for self-
determ nation critically inpaired, the use of
hi s confession of fends due process."”

Looking at the totality of the circunstances, Judge Dudl ey
concluded that the appellant's will was not overborne and that his
capacity for self-determnation was not critically inpaired. As
part of our own independent, reflective determnation of the
ultimate conclusory fact, we simlarly conclude that the
appellant's statenent did not fail the traditional voluntariness
test. W agree in this regard with the specific finding nade by
Judge Dudl ey:

The question is, as a matter of fact, does the

Court find that the statenent nade by Sgt.
Martin was freely, voluntarily made wth ful
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know edge of his legal rights by virtue of
M randa and his legal rights by virtue of the
Law Enforcenent Oficer's Bill of Rights. And
in listening to the tape and the manner in
whi ch he answered the questions, and in view
of the [questions] which were posed and his
responses to the questions, the Court has no
doubt that Oficer Mrtin was thoroughly
famliar wth all the rights and gave his
statenent freely and voluntarily.

Just as the appellant sought (unsuccessfully) to invoke the
allegedly intimdating nature of being interrogated by an
occupational supervisor to trigger the LEOBOR-based excl usionary
rule of 8§ 728(b)(7)(ii), he also seeks to invoke the allegedly
intimdating nature of such an interrogation to trigger suppression
on the ground that any statenent under such circunstances is
i nvoluntary. Recognizing the essential futility of attacking Judge
Dudley's ruling on voluntariness on its general nerits, the

appel  ant seeks to avoid the general nerits by invoking Garrity v.

New Jersey, 385 U.S. 493, 87 S. . 616, 17 L. Ed. 2d 562 (1967)

and Holloway v. State, 26 MI. App. 382, 339 A 2d 319 (1975). He

cites those two cases as ostensible support for the proposition
that certain occupational threats made by superior officers to a
policeman will trigger a per se and prophylactic rule of exclusion
that wll automatically "trunp" the general test of voluntariness.

The appellant testified at the pretrial suppression hearing
t hat because of the advisenment given himw th respect to his LEOBOR
rights and responsibilities, he gave a statenent because he feared

that he woul d be dism ssed fromenploynment if he refused to talKk.
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He argues that Garrity and Holl oway dictate that a statenent given
under such circunstances nust be treated as involuntary as a matter
of | aw.

We hold that the appellant's reliance on Garrity and Hol | oway
is msplaced for several independent reasons, any one of which
woul d defeat his claim that his statenent should have been
suppr essed.

1. The Factual Analogy |s Not Present

Even assunmi ng that the suppression of a chall enged statenent

pursuant to Garrity or Holloway woul d function in the automati c way

suggested by the appellant (we hold, infra, that it does not), the

appel l ant here would fail to qualify for such automatic excl usion
on factual grounds. The suspects in both the Grrity and the
Hol | oway cases were expressly threatened with the |oss of
enploynment if they failed to give statenents; the appellant here
was not .

In Garrity v. New Jersey, a nunber of police officers were

being investigated for "fixing" traffic tickets. Prior to being
guestioned, each officer "was warned (1) that anything he said
m ght be used against himin any state crimnal proceeding; (2)
that he had the privilege to refuse to answer if the disclosure

would tend to incrimnate him but (3) that if he refused to answer

he would be subject to renoval fromoffice." (Enphasis supplied).

385 U.S. at 494. The police officers, therefore, were confronted
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with the stark choice of incrimnating thenselves or losing their
jobs. 385 U S. at 496. The question before the Suprene Court was
whet her being placed on the horns of such a dilemma deprived the
officers of their " free choice to adnmt, to deny, or to refuse to

answer.'" 385 U. S. at 496 (quoting Lisenba v. California, 314 U. S

219, 241, 62 S. Ct. 280, 86 L. Ed. 166 (1941)).

The Suprene Court held that the police officers could not be
hel d to have given voluntary statenents in such a situation because
"the option to |l ose their nmeans of livelihood or to pay the penalty
of self-incrimnation is the antitheses of free choice to speak out
or remain silent.” 385 U S at 497. | ndeed, the Suprene Court
expl ained that "[w]here the choice is "between the rock and the
whirl pool,' duress is inherent in deciding to waive' one or the

other." 385 U S at 498 (quoting Union Pac. R R Co. v. Pub.

Service Comm, 248 U.S. 67, 70, 39 S. C. 24, 63 L. EJ. 131

(1918)).

In Holloway v. State, an investigation was being nade into the

theft of a large quantity of heroin fromthe property roomof the
Baltinmore City Police Departnent. Hol l oway, a Baltinmore Gty
Police Oficer, was interrogated several tines about the m ssing
heroin. Holloway contested the adm ssibility of his statenents,
alleging that a police departnment policy existed that stated that
if a menber of the departnent refused to give a statenent to a
superior officer when ordered or requested to do so, he would face

di sciplinary action and possible term nation of enploynent. Based
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on those facts, this Court, albeit by way of dicta, observed that
"the statenents were involuntary as a matter of |aw, because of the
exi stence of a departnental policy of disciplining those who
refused to give such statenents."” Holloway, 26 Md. App. at 388.
We reasoned that the case was "controlled by the decision of the

Suprene Court in Garrity v. New Jersey." 1d

The appel | ant argues that both of those cases hold that when
a police officer is threatened with adm nistrative discipline for
refusing to give a statenent, then the statenent cannot be
consi dered to have been freely and voluntarily given as a matter of
| aw. The appell ant argues, therefore, that the trial court erred
in admtting his statenents at trial because he had been inforned
t hat he could be subject to disciplinary action if he refused to
give the statenents

The obvious flaw in the appellant's argunent is that its
factual predicate was never established. Unlike the situations in
Garrity and Holl oway, the appellant was never threatened with the
loss of a job or any other disciplinary action if he chose to
remain silent. Again, wunlike the situations in Garrity and
Hol | oway, the necessary precondition did not exist to bring sone
occupational sanction to bear on the appellant. As we explained at
length in the context of the LECBOR-based contention, the appell ant
was never required, much less ordered, to give a statenent to the
Howard County Police Departnment. Wthout having been ordered to

give a statenent, he was, therefore, never in any danger of facing
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disciplinary action if he chose to remain silent.

The absence of any express threat and the absence of any
automatic (or even likely) occupational sanction for the
appellant's remaining silent nmake Garrity and Hol |l oway conpletely
I napposite to the situation at bar.

2. Garrity Does Not Establish a Rule That Is
Ei ther Prophylactic in Purpose or Per Se in Application

Even if Garrity and Holl oway were factually apposite to the
case before us, however, the appellant would still be incorrect in
argui ng that those cases dictate automatic exclusion.?2 The flaw in
the appellant's approach is that of a blurred analytic focus. At
times he conplains of the conpelling or coercive effect that the
fear of a job | oss subjectively had on his choice to remain silent.
When faced, however, with Judge Dudley's explicit findings of fact
that his statenment was voluntarily made and conpletely free of any
i magi ned fear of occupational reprisal, he switches glibly into a
conpletely different gear and conplains that the objective behavi or
of the interrogating officer automatically called for suppression
as a matter of law, quite regardl ess of whether it had any actual
subjective inmpact on himor not. It is for this purpose that he

seeks to exploit Garrity and Hol | oway.

The appel | ant, however, may not wander back and forth between

2. Qur disposition of the appellant's contention on other grounds does
technically make this subsection of this opinion unnecessary. Because we
bel i eve, however, that Garrity and Holloway are being cited for an admttedly
pl ausi bl e but ultimately incorrect proposition, it behooves us to try to lay the
ghost of that incorrect exclusionary principle to rest.
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two or three distinct and disparate approaches. He may, to be
sure, make multiple exclusionary argunents--provided they are nade
one at a time--but he may not conbine two or three very different
exclusionary principles into a single omibus argunent.

When confronted, therefore, with a contention such as the
appellant's claim that his statenment was unconstitutionally
i nvoluntary, we cannot undertake a principled analysis until we
have first selected the proper analytic focus. |[Is it an objective
focus sinply on what happened? O is it a subjective focus from
inside the defendant's head? Are we primarily interested in
"policing the police" or in protecting the defendant? Are we being
asked to apply an undeviating rule of broad application or a fact-
specific renedy tailored ad hoc to one defendant on one occasi on?
Until we have sel ected our proper doctrinal mcroscope we cannot
begin our exam nation, for factors that m ght nove us under one
nmode of analysis may be reduced to matters of blithe unconcern
under anot her node of anal ysis.

Before any clean analysis may begin, there are several
di stinctions that nust be recognized and several approaches that
must be sorted out. There is first the question of the purpose of
an exclusionary rule. |Is it prophylactic or is it renedial? Then
there is a distinct question as to the manner of applying an
exclusionary rule. Whet her the purpose be prophylactic or
remedial, do sone circunstances sonetines call for the per se

application of the rule or should its application always be deci ded
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on an ad hoc basis by looking at the totality of the circunstances?
CGeneral ly speaking, a prophylactic exclusionary rule is objective
inits focus and per se in its application. An exclusionary rule
that is renmedial in purpose, by contrast, is generally subjective
in focus and al nost always, albeit not universally, calls for an ad
hoc rather than a per se application. Let us turn first to the
question of a rule's purpose.

a. The Exclusion of a Conpelled Confession is Not Prophylactic

Sone exclusionary principles are concerned with an objective
apprai sal of governnental conduct itself. Such an approach | eads,
as wth the Fourth Anmendnent's exclusionary rule, to a prophylactic
sanction that is designed to deter inappropriate investigative
behavior. G ven the governnmental m sbehavior, such a rule applies
automatically as a matter of law and is unconcerned with the
subjective inpact that the forbidden conduct nmay have on a
particul ar defendant on a particular occasion. A classic exanple
of a prophylactic exclusionary sanction is the Fourth Amendnent

exclusionary rule established by Mapp v. Onhio, 367 U S. 643, 81 S

Ct. 1684, 6 L. Ed. 2d 1081 (1961). It is not ainmed at making the
victimof an unreasonable search whole. |Its purpose is "to police
the police," to deter future unreasonable searches and seizures for

the greater good of "the People"” generally. Stone v. Powell, 428

U.S. 465, 96 S. Q. 3037, 49 L. Ed. 2d 1067 (1976). Its design is

nore to regul ate governnental behavior than to protect an aggrieved
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def endant from adver se consequences.

By contrast, an exclusionary rule that is renmedial in purpose
is aimed at protecting the constitutional rights of an individual
def endant . The contrast between a violation of the Fourth
Amendment and a violation of the Fifth Amendnent privilege is
il1um nating. VWen police officers perpetrate an unreasonable

search or seizure, the Fourth Amendnent violation is a fait

acconpli; what the inpact may be on an individual defendant is
i mmateri al . In the case of the Fifth Amendnent privilege, by

contrast, the nost outrageous police conduct enployed in an attenpt
to extract a conpelled confession is not, in and of itself, a
violation of the Fifth Amendnent privilege. That violation does
not occur wunless and until the target "person" is actually
"conpelled . . . to be a witness against hinself." Warrantlessly
to smash in a door may be a Fourth Amendnent violation per se. To
torture a suspect is not; it is only when the suspect responds to
the torture that the Fifth Amendnent privilege is violated.® That
is the classic difference between objective and subjective focus.

VWhen Mall oy v. Hogan, 378 U.S. 1, 84 S. . 1489, 12 L. E. 2d

653 (1964) announced the equation between Fourteenth Amendnent

i nvol untariness and Fifth Arendnent conpul sion and first nmade the

3. This is not to say that such investigative behavior m ght not violate
t he Due Process d ause of the Fourteenth Amendnent, the crimnal |aw of Maryl and,
the Mbsaic Code, the Code of Hammurabi, and the United Nations Charter. It is
only to say that it would not, until it actually produces the desired result,
violate the Fifth Arendnment privil ege agai nst conpelled self-incrimnation
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Fifth Anmendment privilege applicable to the states, it nade very
clear that the focus of the Fifth Amendnent privilege is on the
subj ective inpact that official conduct has on an individual
def endant :

Under this test [whether a person has been

"conpelled . . . to be a wtness against

himsel f"], the constitutional inquiry is not

whet her the conduct of state officers in
obtaining the confession was shocking, but

whet her the confession was "free and
voluntary.” . . . In other words the person
must not have been conpelled to incrimnate
hi nsel f.

378 U.S. at 7 (citations omtted).

The resolution of the first question before us, therefore, is
easy. In contending that his statenent to his police superior
should have been suppressed because it was involuntary, the
appellant is clearly arguing for a renedi al exclusionary rule and
not a prophylactic one. Both the Garrity and Holl oway situations
are now grounded in the Fifth Amendment privilege. Excl usi on
pursuant to it is renedial, not prophylactic.

b. The Fifth Anmendnent Privil ege Does Not Lend
Itself to Per Se Exclusion

That tilts us decidedly away fromthe purely objective focus
and the per se application that the appellant urges on us, but not
conclusively so. Even within the smaller universe of renedial
exclusionary rules, there is sonetines a per se application based
on an objective focus, although nost of the tinme there will be an

ad hoc application based on the totality of the circunstances as
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they cone to bear subjectively on a defendant. Even when the
purpose in applying an exclusionary rule is indisputably to protect
the defendant, there are certain contexts that trigger a per se
application of the rule in lieu of an ad hoc determ nation as to
whether it is necessary. Instead of neasuring actual inpact on, or
prejudice to, a particular defendant, the prejudice is conclusively
pr esuned.

I n confession cases, such a per se application is the approach
taken when a challenged confession offends the Sixth Amendnent
right to the assistance of counsel or when it violates the

judicially-devised and purely inplenenting rules of Mranda V.

Arizona (as opposed to a violation of the undergirding Fifth
Amendnent privil ege agai nst conpelled self-incrimnation itself).
(For the difference in focus enpl oyed when exam ning a violation of
the inplenmenting rule and when examning a violation of the

undergi rding constitutional principle, see Oregon v. Elstad, 470

U S 298, 304-07, 105 S. . 1285, 84 L. Ed. 2d 222, 229-31 (1985);

New York v. Quarles, 467 U.S. 649, 654, 104 S. C. 2626, 81 L. Ed.

2d 550 (1984).)

The per se exclusion in the case of a violation of the Sixth
Amendnent right to counsel and the limted per se exclusion from
the State's case in chief for a violation of the Mranda rules are
dependent, however, not sinply on the conclusive presunption of
prej udi ce. An equally significant reason for the per se

application is the admnistrative convenience and judicial tine
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savi ng acconplished by virtue of a standardized or uniformrule.
The "bright line formula" approach nakes for easy and efficient
adm ni strati on.

By way of sharp contrast, the determ nation of whether a
chal | enged confession was involuntary under the general due process
cl ause of the Fourteenth Anmendnent (applicable to cases com ng out
of the state courts prior to 1964) or is conpelled within the
contenplation of the Fifth Amendnent privilege against conpelled
self-incrimnation (recognized to be applicable to federal cases at
| east since 1897 and to both federal and state cases since 1964),
has al ways been an ad hoc inquiry depending on the totality of the
circunstances. (bjectively viewed investigative behavi or does not,

ipso facto, give rise to a conclusive presunption of prejudice.

The resolution of the issue always requires a subjective focus on
an indi vidual defendant.

When the subjective focus is thus on the defendant, the
governnmental conduct itself, no matter how outrageous, is of only
indirect legal significance and matters only to the extent that it
is determned to have been the catalytic agent that effectively
produced the confession. Precisely the sane investigative
m sbehavi or, therefore, may well produce the exclusion of the
confessions of certain defendants while not necessitating the
excl usion of the confessions of other simlarly situated but better
endowed defendants. Even with an offensive interrogation techni que

as an i mmtable constant, the confessions of those who are 1) of
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tender age, 2) psychologically fragile, 3) of borderline |I.Q, or
4) inexperienced with the law nmay well be the conpell ed products of

a "wll overborne," whereas the confessions of others who are 1)
nmore mature, 2) psychologically stronger, 3) of richer intellectual
endowent, or 4) nore "savvy" in the ways of the |law may well be
t he non-conpell ed products of a "free will." Faced wth precisely
the same intimdation, sone stout wills remain free while others
are easily overborne.

The focus is not on whether the investigative conduct would
generally be conpelling to nost subjects or even on whether the
interrogators neanly and nmaliciously intended to conpel a
conf essi on, but exclusively on whether the particular confession in
issue was in fact conpelled. Under such an approach, per se
exclusion is never automatically called for as a matter of |aw
There is always a factual question as to the actual causative
effect of the official conduct on the uni que confession of a unique
suspect.

I n addressing the appellant's contention that his statenent
was unconstitutionally involuntary, our focus will very definitely
be subjective. Qur concern is with whether there was a violation
of the Fifth Anmendnment privilege against conpelled self-
incrimnation, made applicable to the states through the due

process clause of the Fourteenth Anendnent. Malloy v. Hogan, 378

US 1, 84 S C. 1489, 12 L. Ed. 2d 653 (1964). Under such an

anal ysis, the terns "conpelled" and "involuntary" are synonynous.
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In bringing the review of challenged "involuntary” confessions in

state court cases under the coverage of the specific Fifth

Amendnent privilege, Malloy v. Hogan observed:

[ Today the adm ssibility of a confession in a
state crimnal prosecution is tested by the
sane standard applied in federal prosecutions
since 1897, when, in Bramv. United States .

the Court held that "[i]n crimnal trials,
in the courts of the United States, wherever a
guestion arises whether a confession is
i nconpet ent because not voluntary, the issue
is controlled by that portion of the Fifth
Amendnent to the Constitution of the United
States commanding that no person 'shall be
conpelled in any crimnal case to be a w tness
agai nst hinself.""

387 U.S. at 7 (citation omtted).
The equation of an "involuntary confession” with a "conpelled

confession" is clear. In Reynolds v. State, 88 M. App. 197, 215,

594 A 2d 609 (1991), aff'd, 327 Md. 494, 610 A 2d 782 (1992), this
Court traced the parallel histories of "involuntariness"” under the
Fourteenth Amendnment and "conpul si on" under the Fifth Arendnent and
di scussed the identity of the two terns:

Wer eas t he criterion for determ ni ng
inadmssibility in a state trial was
i nvoluntariness within the contenplation of
the due process clause, the counterpoint
criterion for determning inadmssibility in a
federal trial was conpulsion wthin the
cont enpl ati on of t he Fifth Amendnent
privil ege. Bram v. United States, 168 U S
532, 18 S. C. 183, 42 L. Ed. 568 (1897).

A doctrinal marriage was nmade in 1964 when
t he Suprene Court overturned half a century of
precedents and held that the Fifth Anmendnment
privilege was incorporated into the Fourteenth
Amendnent. Malloy v. Hogan. Although Mll oy
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V. Hogan did not itself deal with a

confession, it supported its incorporation
argunment by pointing out that a |l arge part of
t he Fifth Amendnent privil ege, t hat

prohi biting conpel |l ed confessions, was al ready
applicable to the states by virtue of the
Fourteenth Anmendnent's ban upon involuntary
conf essi ons.

It was clear that a conpelled confession
according to the Fifth Amendnent and an
involuntary confession according to the
Fourteent h Anendnent were one and the sane.

(citations omtted). See also Hof v. State, 97 M. App. 242, 269,

629 A 2d 1251 (1993), aff'd on other grounds, 337 Ml. 581, 655 A.2d

370 (1995)4 ("Bram|[v. United States] left no doubt that the test

of voluntariness, now enbodied wthin the Fi fth Amendnent
privilege, was the traditional comon | aw test of voluntariness.")

The broad sweep of the Fifth Amendnent privil ege cases nakes
it very clear that the question of whether a statenent is conpelled
calls for an ad hoc determ nation with a focus exclusively on the
subjective state of mnd of the defendant giving the statenent. In

M chigan v. Tucker, 417 U S. 433, 94 S. (. 2357, 41 L. Ed. 2d 182

(1974), the Court held that notw t hstandi ng nere-Mranda viol ati ons
that called for the per se exclusion of a confession from the
State's case in chief, a subjective focus on the defendant under
the totality of the circunstances reveal ed that the undergirding

Fifth Amendnent privilege had not been violated and that the

4. The Court of Appeals did not, however, express disagreenent with the
hi stori cal anal ysis.
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excl usion of derivative evidence under the "fruit of the poi sonous
tree" doctrine was, therefore, not appropriate. The Court
obser ved:

[ T]he police conduct here did not deprive
respondent of his privilege agai nst conpul sory
self-incrimnation as such, but rather failed
to nmake available to himthe full neasure of
procedural safeguards associated wth that
right since Mranda. Certainly no one could
contend that the interrogation faced by
respondent bore any resenblance to the
historical practices at which the right
agai nst conpul sory self-incrimnation was
ai ned.

417 U. S. at 444.

Qur determnation that the interrogation in
this case involved no conpulsion sufficient to
breach the right against conpulsory self-
incrimnation does not nean there was not a
di sregard, albeit an inadvertent disregard, of
the procedural rules later established in
M r anda.

417 U. S. at 445 (Enphasis supplied).

But we have al ready concluded that the police
conduct at issue here did not abridge
respondent’'s constitutional privilege against
conpul sory self-incrimnation, but departed
only from the prophylactic standards |ater
laid down by this Court in Mranda.

417 U.S. at 445-46

In United States v. Washington, 431 U. S. 181, 188, 97 S. C

1814, 52 L. Ed. 2d 238, 245 (1977), the Suprene Court expressly
referred to the "totality of the circunstances"” as the appropriate
test for determ ning whether a statenment had been conpell ed:

The constitutional guarantee is only that the
witness be not conpelled to give self-
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incrimnating testinmony. The test is whether,
considering the totality of the circunstances,
the free will of the w tness was overborne.
Rogers v. Ri chnond (1961).

(First enphasis in original; other enphasis supplied; citation
omtted).

In New York v. Quarles, 467 U S. 649, 654, 104 S. C. 2626, 81

L. Ed. 2d 550, 555 (1984), the Suprene Court nmade it clear that the
Fifth Arendnent privilege has not been violated unl ess the damagi ng
adm ssion has actually been "coerced":
The Fifth Anmendnent itself does not prohibit
all incrimnating adm ssions; "[a] bsent sone
officially coerced self-accusation, the Fifth
Amendnent privilege is not violated by even
t he nost dammi ng adm ssions. "
(Enmphasis in original).

In Oegon v. Elstad, 470 U S. 298, 306-07, 105 S. . 1285, 84

L. Ed. 2d 222, 230-31 (1985), the Suprene Court again held that
al though a Mranda violation may call for the per se exclusion of
a statement fromthe State's case in chief, such a statement w |
not be barred for other purposes unless it is determned that it
was actually "conpel | ed":

The Fifth Amendnent prohibits use by the
prosecution in its case in chief only of
conpel l ed testinony. Failure to admnister
Mranda warnings creates a presunption of
conpul si on.

But the Mranda presunption, though
irrebuttable for purposes of the prosecution's
case in chief, does not require that the
statenents and their fruits be discarded as
i nherently tainted.
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(Enphasis in original; citations omtted).

In Moran v. Burbine, 475 U S. 412, 106 S. C. 1135, 89 L. Ed.

2d 410 (1986), Justice O Connor was dealing not wth the
voluntariness of an ultimate confession itself but, in terns of the
appropriate analysis, the indistinguishable voluntariness of a
M randa waiver. The Court accepted, arguendo, the fact that the
police may have engaged in highly reprehensible conduct in keeping
an attorney fromcontacting his client, Burbine. In eschew ng any
per se exclusion based on the police conduct itself and in
enphasi zing the highly subjective nature of the voluntariness
decision, the Court in effect said that what the defendant does not
know wi || not hurt him

[TIhe state of mnd of the police is

irrelevant to the question of the intelligence

and vol untariness of respondent's election to

abandon his rights. Al though  highly

i nappropriate, even deliberate deception of an

attorney could not possibly affect a suspect's

decision to waive his Mranda rights unless he
were at | east aware of the incident.

475 U. S. at 423 (enphasis supplied). The Court's opinion stressed
the fact that in dealing with the privilege against conpelled self-
incrimnation, the only pertinent criterion is the inpact that
official activity may have on a defendant's subjective state of
m nd:
At the outset, while we share respondent's
distaste for the deliberate m sleading of an
officer of the court, reading Mranda to
forbid police deception of an attorney "woul d

cut [the decision] conpletely | oose fromits
own explicitly stated rationale.” Beckwith v.
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suppl i ed).

| n Col orado v.
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United States, 425 U S. 341, 345, 48 L. Ed. 2d
1, 96 S. C. 1612 (1976). As is now wel

established, "[t]he . . . Mranda warnings are
"not thenselves rights protected by the
Constitution but [are] instead neasures to
insure that the [suspect's] right against
compul sory self-incrimnation [1s]
protected.'" New York v. Quarles, 467 U S
649, 654, 81 L. Ed. 2d 550, 104 S. C. 2626
(1984), quoting Mchigan v. Tucker, 417 U.S.
433, 444, 41 L. Ed. 2d 182, 94 S. C. 2357
(1974). Their objective is not to nold police
conduct for its own sake. Nothing in the
Constitution vests in us the authority to
mandate a code of behavior for state officials
wholly unconnected to any federal right or

privil ege. The purpose of the Mranda
warnings instead is to dissipate the

compul sion inherent in custodial interrogation
and, in so doing, guard agai nst abridgnent of
t he suspect's Fifth Amendnent rights.
Clearly, a rule that focuses on how the police
treat an attorney--conduct that has no
relevance at all to the degree of conpul sion
experienced by t he def endant during
interrogation--would ignore both Mranda's
m ssion and its only source of |egitimacy.

at 424-25 (first enphasis in original; other

Connelly, 479 U. S. 157, 164, 107 S. C.

L. Ed. 2d

t hat an objective view of police conduct itself will not give rise

to the per se exclusion of a challenged confession but that what

required i

resul ting

473, 482 (1986), the Suprene Court again nade the point

s a causal connection between the police conduct and the

conf essi on:

Absent police conduct causally related to the
confession, there is sinply no basis for
concl uding that any state actor has deprived a
crim nal defendant of due process of |aw.

enphasi s
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(Enmphasi s supplied; footnote omtted).

In the path of this juggernaut of Fifth Arendnent authority to
the contrary, the appellant continues to maintain that Garrity and
Hol | oway call for per se exclusion. To sinplify our analysis, it
will be helpful to reduce the duality of Garrity and Holl oway to
the singularity of Grrity. The |anguage relied on by the

appellant fromHolloway v. State was dicta. Holloway's conviction
was actually affirned. Hs challenges to two of his three
confessions were held to be not preserved for appellate review
The third confession was held to be cunul ative and its adm ssion no
nore than harm ess error. In Holl oway, noreover, there was no
question before the Court as to objective versus subjective focus
or as to per se exclusion versus a totality-of-circunstances
determnation. Holloway sinply followed what it believed to be the
rule of Grrity. To the extent to which Holl oway suggests any
excl usionary principle contrary to that which we announce in this
opi nion, Holloway is expressly di savowed.

The appel |l ant argues that Garrity mandates per se excl usion.
The proper question, however, is not whether Garrity calls for per
se excl usion. The Garrity situation would today be a Fifth
Amendnent privilege case. The proper question should be whether
the Fifth Amendnent privilege calls for per se exclusion. As has
been conprehensively established, it does not. Before seizing on
a few randomwords froman isolated case and treating them as Holy

Wit, therefore, attorneys should strive for a |larger perspective.
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| f when one surveys the broad ranks of the Fifth Arendnment cases,
one spots a maverick (Grrity--perhaps) that seens to be wandering
off in an eccentric direction, it should obviously be seen as a
very risky guide to follow. Absent sone cogent explanation as to
why it is marching to a different drum the overwhel mng |ikelihood
is that it is sinply an inadvertent and enbarrassi ng anomal y.

One can dismss the proposition for which the appellant cites
Garrity in a nunber of ways. For starters, it is by no neans
certain that Garrity necessarily stands for per se exclusion. In
terns of the standard of review and the nodality of exclusion being
applied, Garrity, at best, wanders in its focus and, arguably, does
not even focus on such questions at all.

The Garrity decision was a five-to-four split decision. The
seven- page opi nion of Justice Douglas for the five-justice ngjority
was in many ways cursory in its analysis. Al t hough Garrity was

decided three years after Malloy v. Hogan nmade the Fifth Anendnent

privilege applicable to the states, Justice Douglas's opinion still
sounds in the [|anguage of gener al Fourteenth  Amendnent
voluntariness. (No dates are given for the interrogations in issue
and there is no consideration of whether the analysis is properly
to be made under the general due process clause of the Fourteenth
Amendnent or under the Fifth Amendnent privilege.) In the nore
carefully analyzed dissent of Justice Harlan, by contrast, the
majority opinion is criticized as "sten[mng] from fundanenta

m sconceptions about the logic and necessities of t he
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constitutional privilege against self-incrimnation.”™ 385 U S. at
500- 01. The difference is not critical, however, because both
Fourteenth Amendnent involuntariness and Fifth Arendnment conpul sion
woul d be subjected to the sanme "totality of circunstances"” node of
analysis. It does illustrate, however, the arguably "sl ap-dash"
treatnment of the issues, other than the bottomline result, in the
maj ority opinion.

Confining ourselves to the mgjority opinion alone, sone of its
| anguage does, to be sure, lend itself to the interpretation that
it is announcing a rule of per se exclusion. Oher |anguage, by
way of sharp contrast, very definitely describes the issue before
the Court as that of whether the statenments in question were
"vol untary"

We agree with the New Jersey Suprenme Court
that the forfeiture-of-office statute s
rel evant here only for the bearing it has on
the voluntary character of the statenents used

to convict petitioners in their crimnal
prosecuti ons.

386 U.S. at 496 (Enphasis supplied).
The majority opinion then spoke of the "coercion that vitiates
a confession under" five Suprene Court cases, all of which enpl oyed

the "totality of circunstances" approach: Chanbers v. Florida, 309

US 227, 60 S. Ct. 472, 84 L. Ed. 716 (1940); Lisenba V.

California, 314 U S. 219, 62 S. C. 280, 86 L. Ed. 166 (1941);

Leyra v. Denno, 347 U S 556, 74 S. C. 716, 98 L. Ed. 948 (1954);

Bl ackburn v. Al abama, 361 U S. 199, 80 S. C. 274, 4 L. Ed. 2d 242
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(1960) ("Thus the range of inquiry in this type of case nust be
brought, and this Court has insisted that the judgnent in each
i nstance be based upon consideration of, '[t]he totality of the

circunstances.'" 361 U S at 206); Haynes v. WAshington, 373 U. S.

503, 83 S. C. 1336, 10 L. Ed. 2d 513 (1963) ("Haynes' undi sputed
testinony as to the naking and signing of the chall enged confession
used against himat trial permts no doubt that it was obtained
under a totality of circunstances evidencing an involuntary witten
adm ssion of qguilt." 373 U S. at 514). After discussing these
various "totality of circunstances" decisions, the Garrity mgjority
nmoved on to conclude, "W think the statenents were infected by the
coercion inherent in this schene of questioning and cannot be

sustai ned as voluntary under our prior decisions." 385 U S. at 498

(Enphasi s supplied). That is not a predicate from which a
concl usi on of per se exclusion foll ows.

In his dissent, Justice Harlan takes the mmjority opinion
sternly to task for its lack of procedural focus. He argues that,
quite aside fromthe question of whether the resulting decision is
correct, the analytical approach is undisciplined:

The majority enploys a curious m xture of
doctrines to invalidate these convictions, and
| confess to difficulty in perceiving the
intended relationships anong the various
segnents of its opinion

The majority is apparently engaged in the
delicate task of riding two unruly horses at
once: it is presumably arguing sinultaneously
that the statenents were involuntary as a
matter of fact, in the sanme fashion that the
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statenents in Chanbers v. Florida and Haynes
v. Washi ngton, were thought to be involuntary,
and that the statenents were inadm ssible as a
matter of law, on the prem se that they were
products of an inpermssible conditions
i nposed on the constitutional privilege.

385 U.S. at 501 (Ctations omtted). The dissent, unsure of which
analysis it had to refute, proceeded to dissent fromthe majority
opinion in tw alternative ways.

To be charitable, it would have been unrealistic to have
expected too nuch clear direction fromthe Garrity opinion. It was

witten a bare seven nonths after Mranda v. Arizona, 384 U S. 436,

86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), nmmde it clear that
chal I enged confessions in state crimnal trials would be assessed
pursuant to the Fifth Arendnment's privilege agai nst conpelled self-

i ncrimnation. (Malloy v. Hogan had nerely alluded in that

direction two years earlier). As an alnost universal appellate
phenonenon, it is extrenely rare for a first-generation opinion to
anticipate many of the nuances and subtleties that will only later
energe into view. Mre sophisticated anal ysis al nost al ways nust
await the second or third examnation that a court undertakes of a
conplicated problem The |aw needs to work with a principle for a
time before the necessity for finer calibration even becones
evi dent .

The Garrity mgjority was concerned with a "bottomline"
result. The issue before it did not depend on the standard of

appel l ate review or on the nodality of exclusion to be applied and
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the Court did not advertently nmake any decision in those regards.
We shoul d not, therefore, attenpt to read nore into its deci sional
technique than it itself was aware of. Wuld, for instance, the
Suprene Court have called for the per se exclusion of a confession
followng a threatened job | oss even if the evidence had reveal ed
that the threatened officer had already accepted a better paying
job and had actually posted a letter of resignation the evening
before the toothless threat was nade? Alnost certainly not, but
the answer is purely speculative because no such question was
renmotely before the Court. W cannot know what the Suprenme Court
woul d have done because the Suprene Court itself does not know what
it woul d have done. The question never arose.

What we do know fromalnost thirty years of the law s growth
since Garrity is that the issue of conpulsion (call it, if you
choose, involuntariness) under the Fifth Amendnent privilege is
resol ved by | ooking at the totality of the circunstances fromthe
subj ective prospective of the defendant. |If a true Grrity-Ilike
fact pattern were before the Suprene Court today, the Court would
probably reach the sanme end result. Current anal ysis, however
woul d begin with the Court's recognition of its prerogative to nmake
an independent, reflective, de novo determnation as to the

conclusory, constitutional fact of a confession's voluntariness.

Thonpson v. Keohane, 516 U.S. |, 116 S. . 457, 133 L. Ed. 2d

383 (1996). . QOnelas v. United States, 517 U S , 116 S. C.

1657, 134 L. Ed. 2d 911 (1996). The Court mght well, as part of
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its de novo determnation, give dispositive weight to the threat of

an occupational sanction. It would, however, be an ad hoc
determ nation and not an occasion for per se exclusion. The Court
t oday, of course, has available to it analytic tools that sinply

had not yet been devel oped when Garrity was deci ded.

In Reynolds v. State, 327 Md. 494, 610 A .2d 782 (1992), the
Court of Appeals recognized that when a confession s
constitutionally challenged as being conpelled or involuntary, the
required analysis will look at the totality of the circunstances.
Speaking for the Court, Judge Chasanow observed, 327 Ml. at 503-04:

When analyzing whether a confession was
vol untary under due process standards, "[t]he
test is of the totality of the circunstances.
Al'l of the circunstances of the interrogation,
and the particular characteristics of the
accused nust be exam ned. GCenerally, no one
factor is dispositive." D. Nissan, et al.,
Law of Confessions 8§ 1:9 (1980, 1991 Cum
Supp.) (hereinafter Law of Confessions).
"[Whether [a] confession was obtained by

coercion or inproper inducenent can be
determned only by an exam nation of all of
the attendant circunstances."” Haynes v.

Washi ngton, 373 U.S. 503, 513, 83 S. Ct. 1336,
1343, 10 L. Ed. 2d 513, 521 (1963).

Reynol ds went on to note that even when exam ning a chal |l enged
conf essi on under state non-constitutional |aw, not here pertinent,
Maryl and generally follows the federal approach of |ooking at the
totality of the circunstances:

In harnmony with the approach taken in
federal constitutional analysis, Maryland has
for the nost part applied a "totality of the

circunstances” rule when appraising the
voluntariness of confessions wunder state
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nonconstitutional | aw.
327 Md. at 504. After pointing out that Maryland may continue to
use a per se approach in one aberrational little pocket dealing
with the inpact of prom ses (though not necessarily of threats)
under Maryland common |aw, Judge Chasanow pointed out that the
deci ded trend is nonethel ess away from per se excl usion:
In the 1991 supplenent to their work, :
[D. Nissan, et. al, Law of Confessions] note
that there is "a pronounced trend away fronf
per se exclusion and "toward a totality of the
ci rcunmst ances approach.” |d. 8§ 1:12, at 13
(1991 Cum Supp.). MCormck al so notes that

judicial rejection of the per se analysis in
favor of a totality of the circunstances

approach has i ncreased t he need for
determining the i npact of prom ses on
particul ar def endant s in particul ar

interrogations. 1 McCorm ck 8§ 154, at 615.
As an alternative reason why the appellant's statenent in this
case should not have been excluded under the ostensible authority

of Garrity v. New Jersey but primarily as guidance for the future,

we assert that with respect to a challenged confession under the
Fifth Arendnent privilege, per se exclusion is never automatically
called for and that Garrity (and Holl oway) are not viable authority
for any proposition to the contrary.

3. There Was No Causal Connecti on

The appellant is thrice bereft. Even if 1) this case were

factually apposite to Garrity v. New Jersey and 2) @Grrity v. New

Jersey were valid authority for per se exclusion (neither

assunption is true), there would still have been an utter failure
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by the appellant to show any cause-and-effect relationship between
the interrogator's behavior and the appellant's statenent. The
absolute indispensability of a causal connection was thoroughly

anal yzed by Reynolds v. State, 327 M. at 5009:

One comon thread that runs through our cases
is that the promse nust have caused the
suspect to confess. |If a suspect did not rely
on an interrogator's coments, obviously, the
statenent is adm ssible regardl ess of whether
the interrogator had articulated an inproper
i nducenent . By definition, there would have
been no "inducenment" at all, because the
interrogator "induced" nothing. See Ral ph v.
State in which we said, "[T]he court besides
finding out whether an inducenent held out to
t he accused should al so ascertain whether he
had been influenced by such inducenent in
maki ng the confession.” W noted that there
was nothing in that case "to show what effect
the statenent had on the defendant." 226 M.
at 486-87, 174 A . 2d at 166. See also State ex
rel. Gollins v. Superior Court, 145 Ariz. 493,
702 P.2d 1338, 1340 (1985) ("[T]he promse
must induce the defendant to waive his fifth
amendnent rights. | f defendant did not rely
on the prom se, he certainly was not induced
by it to make a statenent.")

(Emphasis in original).?®
Even when dealing with the inpact of a prom se or inducenent

under Maryland's common |aw, the presence of a cause-and-effect

5. Federal courts have generally agreed with the requirenent of a cause-and-
effect relationship even under Garrity. See, e.qg., US. v. Friedrick, 842 F.2d
382, 395 (D.C. Gr. 1988) (noting that under Garrity, the police officer nust
have in fact believed that he was conpelled to give a statenent or |ose his job,
and that belief nmust have been objectively reasonabl e based on the governnents
actions). I ndeed, nere existence of a policy, for exanple, that the police
of ficer had no know edge of, could not be the actual cause of a police officer's
decision to speak. See, e.qg., US. v. Camacho, 739 F. Supp. 1504, 1515-17 (S
D. Fla. 1990) (pointing out that the police officers were aware of the policy
that threatened their jobs, and that under the totality of the circunstances, the
statenments were the product of coercion).
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requi renment so dom nates the analysis that the difference between
a "totality of circunstances"” approach and a per se exclusion

approach is reduced to sonething so mninmal as to be virtually

nugat ory. | f the inducenent is shown to have had sone, even if
only slight, influence on a subsequent confession, the per se

exclusion approach creates a conclusive presunption that the
i nfluence was dispositively catalytic and relieves the defendant of
t he burden of showing that his will was in fact overborne by such
an influence. |If the inducenent is found to have had no influence
on the resulting confession, however, the defendant is out of |uck
under either approach.

In this case, there was no cause-and-effect relationship. 1In
the first place, the appellant was not confronted by any threat.
The appel |l ant was a seventeen-year veteran of the police force who
by his own adm ssions knew the intricacies of the LEOBOR As the
trial court found, he was well aware that he was under no
obligation to answer any questions. The appellant, based on his
ext ensi ve experience with the LEOBOR knew the inportance of not
having been ordered to give a statenent. Judge Dudley's fact
finding was very specific with respect to the appellant's nmastery
of the provisions of the Law Enforcenent O ficers' Bill of R ghts
and of their inplications:

There was no person in this courtroom nore
famliar with the Law Enforcenent Oficer's
Bill of Rights than Sgt. Martin. He had used

it. He was conpletely famliar with it. And
so Lt. Schl ossnagle did not informhimof any
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matter or not inform himof any matter which
either presented an issue or [represented] an
issue that Sgt. Martin was not already
famliar wth.

Judge Dudl ey explicitly found, noreover, that nothing done by
the interrogating superior officer caused the appellant to do
anyt hing. As he expl ai ned:

The Court finds as a nmatter of fact that
O ficer Martin did not nake a statenent to Lt.
Schl ossnagle as a result of his concern over
t he consequences of his failure to respond.
This Court finds as a fact that he did not
give a statenent because he felt conpelled to
do so as a result of the provisions of the Law
Enforcenent Oficer's Bill of R ghts. And
under those circunstances, the Court finding
that the statenent mde was freely and
voluntarily nmade in all respects and under all
the circunstances, the notion to suppress the
statenent is deni ed.

We hold that the appellant's statenment was properly received
i n evidence.

The Warrantl ess Search of the Police Vehicle

The appellant next contends that Judge Dudley erred in
refusing to suppress evidence seized during the Howard County
Police Departnent's warrantl ess search of his police vehicle. It
was a vehicle that the appellant was authorized to use for on-duty
and of f-duty purposes. The search of the vehicle revealed a mni -
flashlight. The flashlight was |ater determned to contain DNA
from two different persons. The evidence thus tended to
corroborate MN.'s testinony that the appellant inserted the

flashlight into her vagina and then into his own nouth.
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We affirm Judge Dudley's ruling that "[t]here is no fact or
conbi nati on of facts that under the circunstances presented in this
case would |l ead one to reasonably believe there was a reasonabl e or
a justifiable expectation of privacy in this vehicle." To say that
t he appel l ant | acked a reasonabl e expectation of privacy is sinply
anot her way of saying that the appellant possessed no Fourth
Amendnment interest, which is to say that he was not an aggrieved
person with standing to litigate the alleged violation of a Fourth
Amendnent protection he did not enjoy.
The short way to affirm Judge Dudley's ruling is sinply to
rely on Ganble v. State, 78 M. App. 112, 552 A 2d 922, aff'd on

ot her grounds, 318 Md. 120, 567 A . 2d 95 (1989). In Ganble, police

superiors warrantlessly searched a police cruiser that had been
made avail able to the defendant police officer for his personal as
well as his official use. This Court held, speaking through Chief
Judge G |l bert, 78 Ml. App. at 116

The police needed no warrant to search
Ganbl e's cruiser since it was police property,
and no warrant is required to search one's own
property. The policy that allowed officers to
use cruisers for personal purposes clearly
made t he vehi cl es subj ect to police
i nspection, at any tinme, wthout the user's
perm ssi on.

(Gtation omtted).

Even if Ganble v. State were not available to us as a

doctrinal short-cut, however, we would still reach the sane result

by applying the "reasonabl e expectation of privacy" test set forth
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in Katz v. United States, 389 U S. 347, 88 S. C. 507, 19 L. Ed. 2d

576 (1967). As part of Katz's totality of the circunstances, there
were, to be sure, several factors that would point toward the
appel l ant' s possession of a reasonabl e expectation of privacy. He
was in Decenber, 1994 given use of a police vehicle as part of the
Patrol Vehicle Saturation Program That program provi ded that
police officers residing in Howard County m ght be issued police
vehicles for both on-duty and of f-duty purposes. The appellant was
allowed to keep the vehicle at home and to keep personal effects in
the vehicle. Those were factors that would tilt toward a finding
that the appellant enjoyed a reasonabl e expectation of privacy in
the vehicle that was nade avail able for both his official and his
private use.

There were also, by way of contrast, strong countervailing
factors that pointed decisively away from the appellant's
possession of either a subjectively reasonable or objectively
reasonabl e expectation of privacy in the police cruiser.

Al t hough a police cruiser was nade available to Howard County
officers so that the police presence mght be nore w dely perceived
in the community, there were a nunber of limtations inposed on an
i ndividual officer's use of the vehicle. One of these was that an
officer was not permtted to take a vehicle outside of the county
w thout first obtaining official permssion from a supervising
of ficer. Anot her was that even when using the vehicle for a

personal or famly-related purpose, the officer was required,
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whenever in the vehicle, to be arnmed. Also derogating from any
notion of unfettered availability for personal use was the
requi rement that the officer, whenever in the vehicle, be in
"proper attire."

Vis-a-vis his own police departnent, noreover, the appell ant
had no right to exclude his police superiors from entering or
exam ning the cruiser. In the appellant's own testinony at the
suppression hearing, he acknow edged that the cruiser was subject
to inspection on a scheduled nonthly basis. He further
acknow edged that the vehicle could be inspected by a supervisor at
any time, wthout any requirenent that notice be given him in
advance. The nulti-purposes of these inspections, noreover, were
pervasi ve. There could be inspections for reasons of routine
mai nt enance. There could be inspections to make certain that the
vehicle was fully stocked with necessary equi pnent and suppli es.
There could be inspections to insure that proper cleanliness
standards were being naintained. These latter two purposes
i ndi sputably inplied the necessity on the part of the inspector to
| ook into the interior and into the trunk of the vehicle and not
sinply under the hood.

O particular pertinence to the issue of the appellant’'s |ack
of any subjective reasonabl e expectation of privacy was his own
testinony to the effect that he, in his supervisory capacity as a
sergeant, felt that he enjoyed the prerogative of entering and

i nspecting the police cruisers entrusted to other nenbers of the
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departnent under the sanme conditions that his vehicle had been
entrusted to him On the issue of any subjective expectation of
privacy, that testinony was absol utely dispositive. The appell ant
could not profess a belief in any imunity vis-a-vis his own
superiors that he did not believe his subordinates possessed vis-a-
vis him

In further derogation of any belief that the appellant enjoyed
excl usive control over his vehicle was the fact that it could be
consigned to the maintenance shop w thout his exercising any
di scretion or control. The appellant hinself testified that when
mechani cs worked on police vehicles, they were free to use themfor
errands even in the course of test-driving them When the
appel lant's crui ser would be in the shop or otherw se conmandeer ed,
the appellant m ght be assigned another vehicle. Just as sone
ot her officer was thereby denied the exclusive use of his vehicle
vis-a-vis the appellant, the appellant was denied exclusive use
Vis-a-vis others.

The appellant further testified that all of the vehicles of a
particul ar nodel used by the departnent could be operated by a
singl e coomon key, a key that could be used both to open the doors
and the trunk and also to turn on the ignition. 1In the appellant's
estimation, there were approximately forty or fifty vehicles
simlar to his own with any of forty or fifty officers, therefore,
able to operate any of those vehicles. If an officer needed a

vehicle on an energency basis and his own were not avail able, he
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woul d be readily able to commandeer a simlar vehicle without a
change of key. [If any officer were in energency need of firearns,
first aid supplies, road flares, or any other equipnment, he would
be readily able to commandeer such supplies fromanother officer's
vehi cl e.
Li eut enant Schl ossnagl e al so very explicitly pointed out that
a Howard County Police Departnment general order provides that the
i nspection of departnental vehicles involves far nore than
mai nt enance and i ncl udes | ooking for the presence of drugs or other
cont r aband:
We have a general order that covers that.
CGenerally you're | ooking for police equi pnment
that is stocked, supplied properly; that
there's sufficient oil and air and things of
that nature in the vehicle; maintenance
records; that no contraband has been stuffed
in the back seat, such as hypoderm c syringes

or drugs by defendants. |It's a general search
of the vehicle . . . (Enphasis supplied).

Under redirect exam nation, he was asked and answer ed:

Q Li kewi se, during a search of one, or an
i nspection as defense counsel has questioned
you about, a regular inspection, if you saw
any evidence that you believed was evi dence of
crimnal activity, would you ignore it?

A No, certainly not.

Q And what if any information or training
is an officer given in regards to that?

A Any, any itenms that are illegal or
contraband or may have been involved in a
crimnal matter then would be seized and an
i nvestigation conduct ed.

Fromthis overwhel m ng evidence of the interchangeability of
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bot h vehicles and police equi pnent and supplies carried in vehicles
and of the sweeping nature of the permtted inspections, we are

per suaded, by way of our own de novo review, just as Judge Dudl ey

was persuaded, that the appellant enjoyed no reasonabl e expectation
of privacy, either subjectively or objectively, in the police
crui ser that had been assigned to him

When the appellant's police superiors entered, as they had a
right to do, the appellant's cruiser, the flashlight that was
ultimately introduced into evidence was a piece of departnentally-
i ssued equi pnent that was sitting in the open on the front seat
consol e of the vehicle. There was no intrusion into any briefcase,
box, or other closed container, arguably used by the appellant for
the storage of his own personal effects.

We hold that the appellant was not entitled to chall enge the
search of the police cruiser that produced the flashlight.

Suf ficiency of the Evidence of Constructive Force

The appellant's third contention, as expressly framed by him
is sinply the undifferentiated claim that "the court erred in
finding the evidence sufficient to sustain a conviction." A
conviction? The appellant, of course, suffered four convictions,
not one. They were:

1) A second-degree sexual offense;

2) A third-degree sexual offense;

3) A fourth-degree sexual offense; and
4) A battery.

The actual argunment made by the appellant in support of the
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contention, however, goes only to the required element that the
crimnal act be engaged in "by force or threat of force." O the
appel lant's four convictions, the only one that directly requires
proof of such an elenment is that for the second-degree sexual
offense. In arguing legal sufficiency in his brief, the appellant
refers to no other conviction than that for the second-degree
sexual offense.

Assum ng the satisfactory establishment of the corpus delicti

of any or all of the crimes for which the appellant was convi cted,
the appellant nounts no argunent, nor plausibly could he, wth
respect to his crimnal agency. The narrow focus of the contention
on the elenent of "force or threat of force" necessarily neans,
nmor eover, that no challenge is being nade to the sufficiency of the
evi dence to support the convictions for the fourth-degree sexual
of fense and for the battery, two crinmes that do not include "force
or threat of force" as a required elenent, either expressly or
inplicitly. Except obliquely, neither does the appellant chall enge
his conviction for a third-degree sexual offense, a crine which
does not directly nmention "force or threat of force" as a formal
statutory el enent.

a. Second-Degree and Third-Degree Sexual O fenses Conpared

In terns of their respective corpora delicti and in the

factual context of this case, the primary difference between a

second-degree and a third-degree sexual offense is that the second-
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degree crine deals with engaging in "a sexual act" whereas a third-
degree crine deals with engaging in "sexual contact." The
insertion of a flashlight into the victims vulva and/ or vagi na was
| egal |y sufficient evidence of a "sexual act."” M. Ann. Code, art
27, 8 461(e) (1996) provides, in pertinent part:

Sexual act al so neans the penetration, however
slight, by any object into the genital :
opening of another person's body if the
penetration can be reasonably construed as
being for the purposes of sexual arousal or
gratification or for abuse of either party and
if the penetration is not for accepted nedi cal
pur poses. (Enphasis supplied).

The victims testinony that the appellant al so caressed her genital
area with his hands and fingers was legally sufficient evidence of
"sexual contact." Section 461(f) provides, in pertinent part:

"Sexual contact" as used in 88 464B and 464C,
neans the intentional touching of any part of
the victimis . . . genital areas . . . for the
pur poses of sexual arousal or gratification or
for abuse of either party and includes the
penetration, however slight, by any part of a
person's body, other than the penis, nouth, or
tongue, into the genital . . . opening of
anot her person's body if that penetration can
be reasonably construed as being for the
pur poses of sexual arousal or gratification or
for abuse of ei t her party. (Emphasi s
suppl i ed).

Anot her difference between a second-degree and a third-degree
sexual offense is in their respective nodalities of intimdation.
Al t hough a third-degree sexual offense requires |less than does the
second-degree offense in terns of the atrocity of the sexual

invasion of the victims body, it in sone ways requires nore by way
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of the violence or threat of violence enployed to overcone the
victims will to resist. "Force or threat of force" is an express
el ement only of the second-degree sexual offense. Section 464A(a)
provides, in pertinent part:
A person is guilty of a sexual offense in the
second degree if the person engages in a
sexual act wth another person:
(1) By force or threat of force
against the will and wthout the
consent of the other person
A third-degree sexual offense, by contrast, does not
expressly require, as does the second-degree offense, that the
prohi bited conduct be engaged in "by force or threat of force." It
does, however, require, as the second-degree offense does not, the
presence of at |east one of four disjunctive elenents, three of
whi ch involve extrene physical injury or threat thereof. Section

464B(a), defining a third-degree sexual offense, provides:

A person is guilty of a sexual offense in the
third degree if the person engages in:

(1) Sexual contact wth another person
against the will and w thout the consent of
t he ot her person, and:

(1) Enpl oys or displays a
dangerous or deadly weapon or an
article which the other person
reasonably concludes is a dangerous
or deadly weapon; or

(1) Inflicts suffocation,
strangul ati on, di sfi gurenent or
serious physical injury wupon the

ot her person or upon anyone else in
the course of commtting that
of fense; or
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(ti1) Threatens or places the
victimin fear that the victim or
any person known to the victimwl|
be immnently subjected to death,
suffocation, strangul ati on,
di sfigurenent, serious physi cal
injury, or kidnapping; or

(iv) Commts the offense aided
and abetted by one or nore other
per sons

Those four alternative elements are, verbatim four of the
five aggravating circunstances that will raise a second-degree
sexual offense or second-degree rape (both involving nmere "force or
threat of force") to the level of a first-degree sexual offense or
rape. The two first-degree offenses require 1) "force or threat of
force" as a mninmal predicate and then require, on top of that, 2)
one of five disjunctive aggravating circunstances. A third-degree
sexual offense, by contrast with a first-degree sexual offense or
rape, nmakes no nmention of the mninmal predicate of "force or threat
of force" and junps imediately to the requirenent of one of four
alternative intimdating factors.

From t hat snorgasbord of four alternative aggravating factors,
the conviction for the third-degree sexual offense in this case was
presumably based on a finding that the appellant "engage[d] in
sexual contact” with MN by fondling her genital area after
havi ng "place[d] [her] in fear that [she] [would] be immnently
subjected to death, suffocation, strangulation, disfigurenent,

serious physical injury, or kidnapping." Indeed, MN testified

that the confluence of circunstances had placed her in fear that
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she m ght be killed by the appellant if she offered resistance or
ot herwi se angered him In ternms of |egal sufficiency, noreover
the evidence could have alternatively supported a reasonable
inference that MN. feared being kidnapped (or feared the
prol ongation of a kidnapping already in progress).

The appellant, however, raises no express challenge wth
respect to the evidentiary support for any of those statutory
el emrents of a third-degree sexual offense nor even refers to the
t hird-degree conviction by nane. Sonme, but not all, of these
alternative elenments of a third-degree sexual offense nmay
coincidentally be instances of the "force or threat of force"
required for a second-degree sexual offense. The fear of
ki dnappi ng, however, may or may not be such an instance. The proof
of at least one item from this "laundry list" of alternative
aggravations required for a third-degree sexual offense and the
proof of "force or threat of force" required for a second-degree
sexual offense are obviously not sinply two ways of saying the sane
thing or a conviction for a first-degree sexual offense would not
i nsi st upon the proof of both of them

The appellant may be hoping that were he to prevail in his
attack on his conviction for the second-degree sexual offense,
there woul d be sonme sort of necessary and inferential spill-over
effect on his conviction for the third-degree sexual offense. He
articulates nothing in that regard, however, and it is not for us

to raise or to create argunents on his behalf. W are dissecting
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and conparing the second-degree sexual offense and the third-degree
sexual offense in this detail because we are disinclined to treat
a challenge to the | egal sufficiency of the evidence to support the
t hird-degree conviction as sonething that has been raised by

necessary inplication or sub silentio.

b. Lack of Consent and Constructive Force Di stinguished

We will confine ourselves, therefore, to an exam nation of the
| egal sufficiency of the evidence to support the conviction for the
second- degree sexual offense. The elenent in issue is "force or
threat of force.” That obviously neans nore than the nere physi cal
exertion required to engage in a sexual act "against the will and
wi t hout the consent of the other person." Lack of consent, on the
one hand, and force or threat of force, on the other hand, are
di stinct elenents. A conparison of the four degrees of sexua
of fense nmakes that distinction clear. Each of the four degrees of
a sexual offense expressly requires that the prohibited sexual act
or sexual contact be "against the will and w thout the consent of
the other person.” That comon denom nator elenent is all by way
of intimdation that a fourth-degree sexual offense requires. The
fourth-degree offense is only a m sdemeanor with a maxi num penalty
of one year's incarceration

It is only when additional elenents of intimdation, beyond
mere non-consent, are added to the definition that the severity of

t he sexual offenses escalates dramatically. A third-degree sexual
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of fense i nvol ves the sane non-consensual sexual contact as does the

fourth-degree offense. The presence of one of the four aggravating
factors, however, raises the status of the crinme to the felony
| evel and the maxi mum term of inprisonment fromone year to ten

For prohibited sexual acts, the second-degree sexual offense

requires force or threat of force in addition to the absence of
consent. A first-degree sexual offense requires both 1) force or
threat of force and 2) one of the aggravating factors as el enents

above and beyond the nere absence of consent. In Goldberg v.

State, 41 Md. App. 58, 69, 395 A 2d 1213 (1979), this Court clearly
di stinguished the "force or threat of force" elenent and the
"absence of consent” elenent in the context of a rape case:

W t hout pr oof of force, act ual or
constructive, evidenced by words or conduct of
t he defendant or those acting in consort with
him sexual intercourse is not rape. This is
so even though the intercourse may have
occurred wthout the actual consent and
against the actual will of the alleged victim

(Footnote omtted; enphasis supplied).

As we undertake our exam nation of the element of "force or
threat of force," we studiously will attenpt to avoid the confusion
and, indeed, conflation of two elenents that nuch of the case | aw

has carel essly perpetrated. In his dissenting opinion for this

Court in Rusk v. State, 43 Ml. App. 476, 406 A 2d 624 (1979), a

di ssent that was subsequently validated by the Court of Appeals in

State v. Rusk, 289 Ml. 230, 424 A.2d 720 (1981), Judge WI ner kept

the distinction clear:
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[A] person is guilty of rape in the second

degree if he (1) engages in vaginal
intercourse with another person, (2) by force
or threat of force, (3) against the wll, and

(4) without the consent of the other person.
There is no real question here as to the
first, third, or fourth elenents of the crine.
The evidence was certainly sufficient to show
that appellant had vaginal intercourse wth
the victim and that such act was agai nst her

will and w thout her consent. The point at
issue is whether it was acconplished by force
or threat of force. . . . Consent is not the

issue here, only whether there was sufficient
evidence of force or the threat of force.

Unfortunately, courts, including in the
present case a mmjority of this one, often
tend to confuse these two el enments--force and
| ack of consent--and to think of them as one.
They are not. They nean. and require,
different things.

43 Md. App. at 485. (Enphasis in original and enphasis supplied).

Judge WIlner identified the obvious source of the confusion. A

victims

evi dence,

|ack of resistance may serve, nerely as an

to negate either or both of the two el enents.

item of

The f act

that the sane evidence may be rel evant to the proof or disproof of

two separate el enents, however, does not conflate two el enents into

one. Judge W/ ner expl ained the confusion:

What seens to cause the confusion--what,
i ndeed, has becone a comon denom nator of
both elenents--is the notion that the victim
must actively resist the attack upon her. |f
she fails to offer sufficient resistance
(sufficient to the satisfaction of the judge),
a court is entitled, or at |east presunes the
entitlement, to find that there was no force
or threat of force, or that the act was not
against her wll, or that she actually
consented to it, or sonme unarticul ated
conbination or synthesis of these elenents
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that leads to the ultimate concl usi on that the
victimwas not raped.

43 Md. App. at 486 (Enphasis supplied).
In State v. Rusk, Chief Judge Mirphy highlighted the

theretofore largely neglected distinction. He characterized Hazel
v. State, 221 M. 464, 157 A 2d 922 (1960) as having "recogni zed
that force and | ack of consent are distinct elements of the crinme
of rape," arguably giving Hazel nore credit than it was due. 289
Md. at 242. He went on to note the nuanced difference in the
el ements notw t hstanding the evidentiary overlap in their proofs:

Hazel thus made it clear that |ack of consent
could be established through proof that the
victim submtted as a result of fear of
i mm nent death or serious bodily harm I n
addition, if the actions and conduct of the
def endant were reasonably cal cul ated to i nduce
this fear in the victims mnd, then the
el enent of force is present. Hazel
recogni zed, therefore, that the sane kind of
evidence may be used in establishing both
force and nonconsent, particularly when a
threat rather than actual force is invol ved.

289 Md. at 243 (Enphasis supplied). See also Kackley v. State, 63

Md. App. 532, 542, 493 A 2d 364 (1985) ("We glean fromthe cases
that the victinms fear nust not only be genuine, but it nust also
be reasonable.")

In this case, the evidence was uncontradicted that MN did
not consent to the sexual act or the sexual contact. She was the
only trial witness who was at the crime scene and she testified
that she did not consent. She testified, noreover, that she

submtted, feigning sleep, rather than actively resisted because of
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her fear of death or bodily harm The appellant, the only other

person present during the commssion of the crine, did not testify

at trial. Even his statenent to the police did not allege consent
on the part of MN In his statenent, the appellant denied that
there had been any sexual activity at all. Thus there was no

evi dence of consent whatsoever. Lack of consent is not an issue in
this case. That, however, is not all that the State nust prove to
obtain a conviction for a second-degree sexual offense.

M N.'s decision to submt because of a genuine fear of death

or bodily harmipso facto negates any idea of consent, regardl ess

of whether such fear was reasonable or not. The reasonabl eness of
such fear, as contrasted with the genui neness of the fear, goes to
t he constructive force elenment, not to the |ack of consent el ement.
Whet her the circunstances in which the appellant placed M N were
sufficiently threatening to make her fear and her resulting
decision not to resist reasonable is the key factor in determning
whet her the appellant was guilty of using constructive force.

c. Constructive Force

Focusing in now on the "force or threat of force" elenent, a
def endant nust either 1) exert enough physical force to overcone
any resistance that is offered or 2) generate enough of a threat of
force to make a victinm s decision not to resist reasonable. Such
a threat of force is referred to as constructive force. The

appel lant and the State are in agreenent that there was no actual
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force used in commtting these sexual acts and that MN. offered no
actual physical resistance to the appellant's sexual actions. The
only question is whether the evidence supported a finding of

constructive force. Hazel v. State, 221 MI. at 469, described such

constructive force:

If the acts and threats of the defendant
were reasonably calculated to create in the
mnd of the victim-having regard to the
circunstances in which she was pl aced--a rea
appr ehensi on, due to fear, of imm nent bodily
harm serious enough to inpair or overcone her
will to resist, then such acts and threats are
t he equi val ent of force.

Hazel went on, 221 MI. at 470, to describe the types of dire
consequences that a victimnmust fear to obviate the need to resist:

The kind of fear which would render
resi stance by a woman unnecessary to support a
conviction of rape [or of a sexual offense]
i ncludes, but is not necessarily limted to, a
fear of death or serious bodily harm or a
fear so extrene as to preclude resistance, or
a fear which would well nigh render her mnd
i ncapabl e of continuing to resist, or a fear
that so overpowers her that she does not dare
resist.

&ol dberg v. State, 41 Ml. App. at 68, phrased the question as that

of "whether the prosecutrix's lack of resistance was caused by fear
based upon reasonabl e apprehensi on of physical harm"”

In State v. Rusk, Chief Judge Murphy made anot her theretofore

negl ected distinction and pointed out that Hazel had not had the

occasion to deal with whether a victinls subjective perception of

a threat nust be reasonable but only with whether the defendant's

maki ng of the threat was "reasonably" calculated to overcone the
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victims will to resist. State v. Rusk went on as a matter of

first inpression, however, to adopt the majority rule that the
victims fear and decision to submt nust, indeed, also be
reasonable in order to permt the State to rely on constructive
force rather than be required to prove actual force:

Hazel did not expressly determ ne whether
the victims fear nust be "reasonable."™ Its
only reference to reasonabl eness related to
whet her "the acts and threats of the def endant
were reasonably calculated to create in the
mnd of the victim. . . a real apprehension,
due to fear, of immnent bodily harm . . ."
Mani festly, the Court was there referring t
the calculations of the accused. not to the
fear of the victim Wile Hazel made it clear
that the victims fear had to be genuine, it
did not pass wupon whether a real Dbut
unreasonabl e fear of inmmnent death or serious
bodily harmwoul d suffice. The vast majority
of jurisdictions have required that the
victims fear be reasonably grounded in order
to obviate the need for either proof of actual
force on the part of the assailant or physical
resistance on the part of the victim W
think that, generally, this is the correct
st andar d.

289 M. at 243-44 (Ctation and footnote omtted; enphasis
suppl i ed).

State v. Rusk, 289 M. at 244, stated that a finding of

constructive force is contingent on "a showng of a reasonable
apprehension of fear . . . to establish the elenments of the of fense
where the victimdid not resist.” The appellant's argunent is that
his actions were not enough to create in the victim"a reasonabl e
apprehension of fear." The essence of his argunent is that while

he was performng the sexual acts on MN., she remai ned conpletely
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silent and notionless in an effort to feign sleep, and never
of fered any resistance to the appellant's advances even though she
had stated she was physically able to offer resistance. Moreover,
t he appel l ant points out that evidence at trial showed he did not
threaten to arrest her or force her into the police car, and he
never di splayed a weapon or referred to his gun. Thus, according
to the appellant, M N 's professed fear was unreasonabl e and there
was a conpl ete absence of constructive force.

To constitute a rape or a sexual offense, however, the conduct
need not always be so blatantly "forceful." Rat her, the
perpetrator's creation of certain conditions may, depending on the
ci rcunstances, obviate the need for such outward expressions of
force. See Rusk, 289 MI. at 232-36 (perpetrator took victims car
keys, leaving her stranded in an unknown area; grabbed her wists
and pulled her to the bed; "lightly" choked her; |ooked at the

victimin a threatening manner); Blotkanp v. State, 45 M. App. 64,

65, 411 A 2d 1068 (1980) (perpetrator denanded noney, bl ocked the
only exit available to the victim told the victimto renove her
clothes, and clainmed to have a knife).

The law is clear that "no particular anount of force, either
act ual or constructive, is required to constitute rape
Necessarily that fact nmust depend upon the prevailing
circunstances." Hazel, 221 M. at 469. In light of the nyriad of
circunstances that can arise, the reasonabl eness of a victinls non-

resistance is usually best left to the fact finder. See Rusk, 289
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Md. at 245. Accordingly, the trial court's rationale for finding
the appellant guilty of commtting a second-degree sexual offense
is vital because, in reviewing a claim that the evidence was
insufficient to support a conviction, "we review the evidence in
the light nost favorable to the State . . . giving due regard to
the trial court's findings of facts, its resolution of conflicting
evi dence, and, significantly, its opportunity to observe and assess

the credibility of the witnesses." State v. Al brecht, 336 Ml. 475,

478, 649 A 2d 336 (1994) (citations omtted). W may not reverse
the finding of the trial court unless the decision of the trial

court is clearly erroneous. Wgqggins v. State, 324 Ml. 551, 567

597 A.2d 1359 (1991).

Judge Dudl ey articulated in detail his reasoning for finding
that the constructive force requirenent for a second-degree sexual
of fense had been satisfied. The crux of his analysis was:

Now, the resolution of these weight and
credibility issues is that the Court is
satisfied and finds as a fact, beyond a
reasonabl e doubt, that the sexual offenses
alleged did in fact occur. And the question
is whether or not the person who [was] put in
those circunstances, that is, the totality of
the circunstances, is required to do nore than
not hi ng. Now, up to that point in tinme, of
course, Sgt. Martin had put hinself in that
posi tion. He had picked up a nenber of the
opposite sex, always a dangerous thing to do.
Two, he picked up a person who he said was
obviously wunder the influence of alcohol.
Three, he said at the beginning of calling in
and going to the Burtonsville Shopping Center,
transfer her custody to the Montgonery County
Police or sonebody else. None of that, of
course, was done. He called in to report that
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he' d di scharged his fenal e passenger, which of
course was a lie. She renmained in his car for
anot her two hours w thout any expl anation. He
i ndicated he was in the mddle of the shopping
center. She testified she couldn't see any
lights at all. All she could see was
dar kness, trees and no people. So the Court
finds that at the tine of these sexual
activities, that the witness was put in a
position of seclusion where she saw no lights,
saw no other people, saw no place to [go]. and
saw no other person available for help. Now
in this case, Sgt. Martin was in position of
total dominion and control over the victim
She testified that this put her in fear and
such fear that she actually froze. panicked
and could not nove. The Court finds that
under these circunstances this fear to be
genuine and under these circunstances this
fear and this response to be reasonable.
Court finds that in 1995, it is not necessary
for a victimto attenpt to run away fromthe

police. (Enphasis supplied).
As Kackley v. State, 63 M. App. 532, 542, 493 A 2d 364

(1985), observed, "[T]he question of the reasonableness of a
victims fear or apprehension is a question of fact for the jury
[or judge sitting as a jury]." It is the teaching of State V.
Rusk, 289 Md. 245-46, noreover, that it is "for the [fact finder]
to observe the witnesses and their deneanor, and to judge their
credibility and weigh their testinmony." In overturning the en banc

decision of this Court in Rusk v. State that the evi dence was not

legally sufficient to establish that the victims fear was
reasonabl e, the Court of Appeals stated enphatically:

We think the reversal of Rusk's conviction
by the Court of Special Appeals was in error
for the fundanental reason so well expressed
in the dissenting opinion by Judge WI ner when
he observed that the majority had "tranpled
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upon the first principle of appel | ate
restraint . . . [because it had] substituted
[its] own view of the evidence (and the
inferences that may fairly be drawn fromit)

for that of the judge and jury . . . [and had
t hereby] inproperly invaded the province
allotted to those tribunals.” In view of the
evi dence adduced at t he trial, t he

reasonabl eness of Pat's apprehension of fear
was plainly a question of fact for the jury to
det erm ne

289 M. at 245 (Citation omtted; enphasis supplied).

Al t hough there were no overt verbal or physical threats nmade
inthis case (after all, the victimappeared to be asleep), there
were other circunstances created by the appellant that had the
potential to be very intimdating. H's status as a unifornmed and
armed police officer was a very inportant factor that weighs

heavily in favor of finding that MN's fear was reasonably

grounded. As VWalter v. State, 9 MI. App. 385, 392, 264 A 2d 882

(1970), observed in this regard:

Al t hough a police officer does not stand
in loco parentis to a person he has taken into
his car, or even taken into custody, there is
sone analogy between the cases involving
parents and those involving policenmen since
both the parent and the policeman are figures
of authority; therefore, the force and
resi stance required under these exceptiona
ci rcunstances i s not great.

M N. had accepted the ride on the assunption that she was
going to be driven hone. After accepting the ride, she awke to
find herself in an unfamliar and isolated "dark area," and there
were no people in sight. The appellant, an arnmed police officer,

then began to engage in unsolicited and "extrenme" sexual conduct
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wi t hout her perm ssion, including the placing of foreign objects in
her vagina. There was no one available to help her, the appell ant
was "much bigger" than she was, and she was effectively trapped in
his police vehicle and there was no place for her to escape. She
was, as the appellant was aware, still feeling the effects of her
consunption of alcohol earlier in the evening to sone degree.

It was just such a set of circunstances that this Court found
to be of significance, on the issue of the reasonabl e apprehension

of fear, in Blotkanp v. State, 45 Md. App. 64, 71, 411 A 2d 1068

(1980) :

Susan had no opportunity to escape or to seek
assi st ance. She was alone in the shop when
the rape occurred . . . At the critical tine,
Susan was absolutely helpless--entirely at
appel lant's nercy.

Under this frightening circunstance,
appellant's actions clearly sufficed to
establish the necessary threat; they were, in
the words of Hazel, "reasonably calculated to
create in [Susan's] m nd--having regard to the
ci rcunstances in which she was pl aced--a rea
apprehensi on, due to fear, of immnent bodily
harm serious enough to inpair or overcone her
will to resist.”

We hold that Judge Dudley was not clearly erroneous in finding
that M N. had been placed by the appellant in circunstances where
she had a reasonable fear of death or serious bodily harm The
creation of that set of circunstances constituted constructive
force and rendered the appellant guilty of a sexual offense in the
second degr ee.

Li kewi se, we hold that trial court was not clearly erroneous
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in finding that the appellant reasonably intended to create the
circunstances that produced MN. 's reasonable fear of physical
harm The trial court was certainly entitled to conclude that the
appel l ant knew that his status as a police officer, the secluded
| ocation to which he drove, and the nature of the sexual acts he
performed, his physical appearance, and her questionable sobriety
woul d have the effect of elimnating any resistance to his efforts
by MN This evidence coul d reasonably support the conclusion that

t he appellant "deliberately placed the victimin a situation where
she woul d be afraid, with the expectation she would thereby yield
to his lustful demands wi t hout physical resistance." Walter, 9 M.

App. at 395.

The Question of Venue
When the Location of the Crine Scene |Is Uncertain

The appellant next alleges that the trial court erred by
convicting himbased on jurisdiction conferred under Article 27, §
590 of the Annotated Code of Maryland. That section provides:

Any person who may commt any crinme, felony or
m sdeneanor, on or at the boundary or

divisional line between any of the counties in
this State, or so near thereto or where the
exact location of such boundary is so

uncertain as to render it doubtful in which
county the offense was commtted, then the
county which first assunmes jurisdiction by
i ssuing process for the arrest and prosecution
of the offender shall have jurisdiction to
charge, present, indict, try, convict and
sentence; and in such case it shall be only
necessary for the State to establish the venue
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alleged in the information, warrant  or
i ndictrment, by proving that the offense was at
or on the boundary of the county wherein the
accused is being tried, or was so near thereto
or the location of the boundary 1is so
uncertain as to render it doubtful in which
county the crine was conm tted.

To begin with, this entire question involves venue and not

jurisdiction. Lett v. State, 51 MI. App. 668, 675-77, 445 A 2d 668

(1982). The trial court, in addressing this issue in its decision,
st at ed:

It's clear that the testinony and
evidence never clearly identified where the

offense is alleged to -- counts one, three
five, six, and seven -- were allegedly
comm tted. However, the testinmony and

evi dence does establish that the distance
between Little Patuxent and Colunbia Road
where [MN] was picked up and the Howard
County line is only several mles. And only
several mles beyond that to the Burtonsville
Shoppi ng Center. And not many m | es past that
to her residence. The Court is satisfied that
with respect to the jurisdiction/venue
guestion that was posed, that the provisions
of Article 27, section 590 adequately cover
the situation, are directly applicable in this
case; and that it's permssible for the first
of either of the two jurisdictions to initiate
t he prosecution to proceed.

W do not find the trial court's factual conclusion to be
clearly erroneous because the exact |ocation of where these
i ncidents took place was doubtful. It certainly is possible, based
on the evidence presented, that the offenses occurred in Howard
County, Mntgonery County, or in both counties. Accordingly, we
fail to find that the trial court commtted any error in finding

that 8§ 590 applied to this situation, and that the evidentiary
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requi renents were satisfied.
It is perhaps gilding the lily to point out that this
situation is also covered by Ml. Ann. Code, art. 27 8§ 465, part of
the Sexual O fenses subtitle, which provides:

If a person is transported by any neans,
with the intent to violate this subheadi ng and
the intent is followed by actual violation of
t hi s subheadi ng, the defendant may be tried in
t he appropriate court W t hin whose
jurisdiction the county lies where the
transportation was offered, solicited, begun,
conti nued or ended.

And Thi ngs That Go Bump I n The Ni ght

The final contention is the fignment of a hyperactive, if not
paranoi dal, imagination. The appellant conjures up constitutional
ogres out of the nost innocuous and unoffending of discussions.
The appellant clains that the trial court drew an adverse inference
agai nst hi m because of his decision not to testify at trial. The
appel l ant, as support for this contention, points to the foll ow ng
statenment nade by the trial court when rendering its deci sion.

And then he had her in the presence of the
police car for two nore hours. And there is
no expl anation for where they were, what they
wer e doi ng, or why.

That is not a cooment on the appellant's failure to take the
stand. It is not even close. The trial court's reference to the
appellant's inability to explain what occurred during those two

hours, when read in context of the trial court's entire explanation

of its decision, is easily explained as a reference to the
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appellant's inability to account for his tinme on the evening in
guestion during his interrogation with Lieutenant Schl ossnagle. As
we have already found, the statenent made by the appellant was
properly admtted into evidence, and thus, the trial court's use of

that statenment in reaching a decision was proper. (oines v. State,

89 Md. App. 104, 113, 597 A 2d 987 (1991) ("[T]he rule does not
apply, where, as here, the thrust of the remark is directed toward
the lack of evidence rather than pointed directly at the failure of

the accused to testify."); Hutchinson v. State, 41 Md. App. 569,

572-73, 398 A 2d 451 (1979) ("Wiile it is inproper for the State to
comment on a defendant's failure to testify, this does not nean
that every neutral or indirect reference that the State makes which
inplicitly refers to a defendant's silence is inproper comment.");

Gace v. State, 6 M. App. 520, 522, 252 A 2d 297 (1969).

It remains only to be noted that this contention reveals the
absurd extrenes to which the Fifth Anmendnent privilege against
compel l ed self-incrimnation is sonetines being pushed. Giffin v.
California, 380 U.S. 609, 85 S. Ct. 1229, 14 L. Ed. 2d 106 (1965)
held sinply that neither the judge nor the prosecutor may urge the
fact finder to draw an adverse inference froma defendant's choice
not to take the stand and thereby use the defendant's exercise of
the privilege as affirmative evidence of his quilt. It did not
create sone highly virulent constitutional contagion into whose
renmotest proximty advocates dare stray only at extrene peril.

For a prosecutor to conpare the great weight of the State's
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evidence with the insubstantiality or non-existence of the defense
evidence is just what it says it is, a conmment on the relative
wei ght of the evidence and not an invitation to make the State's
evi dence even weightier by adding to it the defendant's trial
decision not to testify. To coment on a defendant's "inexplicable
behavi or” during or immedi ately after the conm ssion of the crine
legitimately directs the fact finder's attention to the
i nexplicable behavior itself and not to the defendant's trial

strategy not to explicate it. Giffin v. California is ained at a

clear-cut and forbidden Iine of argunent and is not concerned with
t he hypersensitive response of the nost tinobrous ear to any renote
noise in the night. This contention does not even nake it into the
rel evant sol ar system

JUDGVENTS AFFI RVED,
COSTS TO BE PAI D BY APPELLANT.



