REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1993

Septenber Term 1995

Mary C. Tuer, Individually, et al.

Garth R MDonal d, et al.

Fi scher

Harrell,

Bl oom Theodore G (Retired
speci al | y assi gned),

JJ.

Qpi ni on by Fischer, J.




Fil ed:

Novemnber

61

1996



Mary C. Tuer, both individually and as the personal
representative of the estate of her husband, Eugene E. Tuer,
appeals from an order by the Crcuit Court for Baltinore County
that entered judgnent for Garth R MDonald, MD., Robert K
Brawey, MD., and Brawey, MDonald & Lincoln, MD., P.A
(appel | ees). Ms. Tuer filed a four count conplaint against
appellees in the circuit court follow ng the death of her husband.
After the jury found for appellees, the circuit court denied Ms.
Tuer's notion for a newtrial, wthout a hearing.

Ms. Tuer presents three questions for our review, which we
have reworded as foll ows:

l. Did the circuit court err by excluding
evi dence that appellees, subsequent to
M. Tuer's death, changed their procedure
for admnistering the drug Heparin to
patients awaiting cardiac surgery?

1. Dd the circuit court err by excluding
for the purposes of inpeaching Dr.
McDonal d the nedical records of another
cardiac patient seen at St. Joseph
Hospital ?

I11. Did the circuit court err by refusing to

allow Ms. Tuer to introduce a rebuttal
W t ness?

FACTS

In Septenmber 1992, M. Tuer's angina, which was first
di agnosed in 1976, becane unstable. After conducting a stress
test, M. Tuer's cardiologist, Dr. Louis Genzer, recommended that
M . Tuer have cardiac surgery. Dr. Genzer referred M. Tuer to

appel | ees, who schedul ed the surgery for Novenber 9, 1992.



On Cctober 30, 1992, M. Tuer began to experience chest pain
and, after calling Dr. Genzer, was admtted to St. Joseph
Hospital. Wile in St. Joseph Hospital, M. Tuer continued to have
chest pain, so Dr. Genzer prescribed Heparin, an anticoagul ant
intended to prevent M. Tuer from having a heart attack. M.
Tuer's surgery was then rescheduled for Novenber 2, 1992.
Appel | ees resuned responsibility for M. Tuer on Novenber 1, 1992
and continued his Heparin dosage.

Appel | ees' and St. Joseph Hospital's standard practice at this
time was to discontinue Heparin three to four hours prior to the
surgery. One of the mpjor risks associated with bypass heart
surgery is inadvertent carotid artery punctures. D scontinuing the
Heparin returns the blood' s level of coagulation to nornal
standards, thereby reducing the risk of excessive bleeding
associated with carotid artery punctures.

M. Tuer's surgery was schedul ed specifically for 9:00 a.m on
Novenber 2, 1992. Dr. MDonald discontinued M. Tuer's Heparin at
5:30 a.m that sanme day. Just prior to the start of M. Tuer's
surgery, an energency concerning another patient forced Dr.
McDonal d to postpone M. Tuer's surgery for three to four hours.
Dr. MDonal d chose not to restart the Heparin, even though he knew
that its protective effects would wear off between 7:30 a.m and
9:30 a.m

At 1:02 p.m, Dr. MDonald was called to the post-surgical

i ntensive surgery unit. Wen Dr. MDonald arrived, M. Tuer was in



cardiac arrest. Dr. MDonald noved M. Tuer into an operating room
and placed himon a heart-lung machine. Dr. MDonal d then operated
on M. Tuer in an effort to correct M. Tuer's cardiac condition.
M. Tuer survived the surgery, but because of his deteriorated
heart condition, he died the next day of a nyocardial infarction.

Followwing the death of her husband, Ms. Tuer, both
i ndividually and as the personal representative of her husband's
estate, filed a negligence claimwith the Health Aains Arbitration
O fice against appellees and St. Joseph Hospital, Inc. Ms. Tuer
clainmed that appellees' and St. Joseph Hospital's negligence caused
the death of M. Tuer. On August 24, 1994, all the parties agreed
to waive the arbitration claim

On August 26, 1994, Ms. Tuer filed a four count conplaint in
the circuit court. The circuit court dismssed St. Joseph
Hospital, Inc. as a defendant. On Septenber 13, 1995, after a
trial on the nerits, the jury found for appellees. Ms. Tuer filed
a nmotion for a newtrial, which the circuit court denied w thout a
heari ng. After the circuit court denied her notion for a new

trial, Ms. Tuer filed this tinely appeal.

DISCUSSION

M's. Tuer argues that the circuit court erred by not admtting
evi dence that, subsequent to M. Tuer's death, appellees changed

their surgical procedures and halted their practice of



di scontinuing the drug Heparin to patients with M. Tuer's clinical
condition prior to surgery. Specifically, Ms. Tuer insists that
appel l ees’ change in procedure, which qualifies as a subsequent
remedi al neasure under Maryl and Rul e 5-407, was adm ssible (1) to
prove the feasibility of restarting Heparin; and (2) as evidence to
i npeach Dr. MDonald's credibility. Appel | ees counter that the
circuit court correctly excluded the subsequent renedial neasure
because feasibility was not contested, and it did not constitute
i npeachnent evi dence.

This case, |ike several cases that have cone before this Court
since the Court of Appeals adopted the New Mryland Rul es of
Evidence in 1994, requires this Court to interpret a rule of
evidence that closely resenbles a federal rule anal ogue. Maryland
Rul e 5-407, which discusses the adm ssion of subsequent renedi al
measures, reads as foll ows:

(a) In GCeneral.- \Wen, after an event,
measures are taken which, if in effect at the
time of the event, would have nade the event
less likely to occur, evidence of the
subsequent neasure is not adm ssible to prove
negligent or culpable conduct in connection
with the event.

(b) Admissibility for OQher Purposes.- This

Rule does not require the exclusion of
evi dence of subsequent neasures when offered

for anot her pur pose, such as proving
owner shi p, control, or feasibility of
precautionary neasures, if controverted, or

i npeachnent .



Maryl and Rul e 5-407 follows the Federal Rule 407 with only m nor
stylistic changes. Lynn MLain, Maryland Rul es of Evidence at 13
(1994); see also Alan D. Hornstein, Maryland Rul es of Evidence 51
Ml. L. Rev. 1032, 1051 (1995) (stating that Rule 5-407 is
substantively the sane as Federal Rule 407). Additionally, Rule 5-
407, by not including that subsequent renedial evidence is
adm ssible to prove the standard of care, overruled WIson v.
Morris, 317 M. 285 (1989) and existing Maryland |aw, which
previously held that subsequent renedi al evidence was admssible to
prove the standard of care.

The rule against admtting evidence of subsequent renedial
measures, as articul ated by Federal Rule 407 and Maryl and Rul e 5-
407, i s based on several policy considerations. Primarily, the
rul e for excluding subsequent renedi al neasures is based on safety
concerns. As Judge Richard Posner expl ained, "A major purpose of
Rule 407 is to pronote safety by renoving the disincentive to nake

repairs (or take other safety neasures) after an accident that

1 Federal Rule 407 reads as foll ows:

When, after an event, neasures are taken
which, if taken previously, would have nade
the event less likely to occur, evidence of
t he subsequent neasures is not adm ssible to
prove negligence or cul pable conduct in
connection with the event. This rule does
not require the exclusion of evidence of
subsequent neasures when offered for another
pur pose, such as proving ownership, control
or feasibility of precautionary neasures, if
controverted, or inpeachnent.



woul d exist if the accident victim could use those neasures as
evi dence of the defendant's liability." Flamnio v. Honda Mt or
Co., 733 F.2d 463, 467 (7th Gr. 1984); accord R nkus v. Northwest
Col orado Ski Corp., 706 F.2d 1060, 1064 (10th G r. 1983); Wrner v.
Upj ohn, Co., 628 F.2d 848, 857 (4th Cr. 1980), cert. denied, 449
U.S. 1080 (1981); MlLain, supra, 8§ 2.407.5, at 110

Prof essor McLai n describes additional policy considerations as
fol |l ows:

(1) The evidence has | ow probative value with
regard to negligence or fault....

(3) To the extent that evidence of subsequent
remedi al neasures is not probative of
fault-and to the extent that the evidence
may suggest that defendant believes that
it had earlier not met the standard of
due care-there is also the |ikelihood of
confusion of the jury and unfair
prej udi ce.
Mcd ain, supra, 8 2.407.5, at 110 (enphasis in original). The rule
excl udi ng subsequent renedial evidence rejects the old saw that
"because the world gets wiser as it gets older, therefore it was
foolish before,” Hart v. Lanceshire & Yorkshire Ry. Co., 21
L.T.RNS. 261, 263 (1869).
The wording of Rule 5-407, coupled wth the policies
underlying the exclusion of subsequent renedi al neasures, evince an
excl usionary approach that rejects the standard articul ated by

Wl son. Under this exclusionary approach, courts may only admt



evi dence of subsequent renedial neasures to establish feasibility
or to inpeach a witness's credibility. The exclusionary approach
serves as a beacon, which warns courts that they "nust exercise
caution so as to avoid allow ng the subsequent repair evidence when
the offering party is essentially manufacturing an issue to waft
t he subsequent repair evidence before the jury." David P. Leonard,
The New Wgnore, A Treatise on Evidence § 2.8.1, at 2.116 (1996).°?

Both this Court and the Court of Appeals have in the past used
federal case law to interpret Maryland Rules of Evidence that
closely resenble their federal counterparts. Accordingly, in this
case we shall follow suit and use federal cases that discuss
Federal Rule 407 to aid us in our interpretive mssion.

A. Feasibility

Appel l ant argues that appellees’ change in procedure in
adm ni stering Heparin was adm ssi ble under Rule 5-407's feasibility
exception. Appellees insist that the feasibility in adm nistering
Heparin was never contested during the trial. Before this Court
can determ ne whether feasibility was contested, however, we need

to determne what the termfeasibility means wthin the context of

2 Ms. Tuer argues that the public policy foundations that
underlie Rule 5-407 are not applicable in this case. To support
this argunent, Ms. Tuer points out that the events of this case
occurred before the July 1, 1994 adoption of the new Maryl and
Rul es of Evidence. It is enough to say that Rule 5-407 is
appl i cabl e because this case was tried after it becane effective.
Thus, because Rule 5-407 is applicable, the policies underlying
t he exclusion of subsequent renedial nmeasures are equally at

pl ay.



Rul e 5-407.

Defining feasibility within the context of Rule 5-407 requires
that we adopt one of two divergent approaches. The first option is
t he narrow approach that follows the plain nmeaning of feasibility.
Webster's Third New International D ctionary 831 (1976) defines the
term feasible as "capable of being done, executed, or effected:
possi bl e of realization.”™ Accord Anerican Textile Mrs. Inst. v.
Donovan, 452 U.S. 490, 508-509 (1981) (adopting the Wbster's
definition of feasible wthin the context of 29 USC 8§
655(b) (5)). Thus, under the narrow approach, the key question to
ask is whether the subsequent renedial neasure could have been
instituted. See, e.g., Leonard, supra, 8§ 2.8.3, at 2:123-127; see
also Gauthier v. AWF, Inc., 788 F.2d 634, 637-638, nodified, 805
F.2d 337 (9th Cr. 1986); Flamnio, 733 F.2d at 468; Werner v.
Upj ohn Co., Inc., 628 F.2d 848 (4th G r. 1980), cert. denied, 449
U S. 1080 (1981) (discussing feasibility in ternms of econom c and
t echnol ogi cal possibilities).?

The other option defines feasibility nore broadly. Under the
broad approach, feasibility not only nmeans "possible," but also

means "capable of being utilized or dealt with successfully."”

3 Professor MLain includes the followi ng hypothetical to
illustrate when feasibility is contested: "[E]vidence that the
def endant has built a fence would not be excluded by Rule 5-407
i f the defendant contended that a fence could not be built, i.e.,
controverted feasibility.” Lynn MLain, Maryland Rul es of
Evi dence 8 2.407.5, at 112 (1994).
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Anderson v. Malloy, 700 F.2d 1208, 1213 (8th Cr., 1983) (quoting
t he second definition listed in Webster's Third New I nternational
Dictionary 831 (1976)). The broad approach all ows nore subsequent
remedi al evidence to be admtted, and has only been adopted by one
federal circuit. Anderson, 700 F.2d at 1213.

This Court nust interpret a rule or statute in accordance with
its goals and purposes. Rose v. Fox Pool Corp., 335 Md. 351, 359
(1994). O the contrasting approaches presented to this Court, the
narrow approach is nore consistent wwth the policy underlying the
excl usi on of subsequent renedial evidence. Rule 5-407 operates to
keep subsequent renedial evidence away from the jury except when
parties contest that a certain renedial nmeasure could not have been
t aken.

The broad approach, on the other hand, is fatally flawed.
First, it blurs the Iine between the offer of subsequent renedi al
evidence to prove negligence and culpability, which is never
al l oned, and subsequent renedial evidence that establishes
feasibility, which is only allowed when it is contested. The
criteria used to determ ne whether sonething is feasible under the
broad approach and whether a party is cul pable are simlar. This
simlarity causes problens differentiating between feasibility and
cul pability. The danger inherent in blurring the distinction
between feasibility and culpability is expressed as foll ows:

Still, the distinction is extrenely

subtle, and because the subsequent repair
evidence tends to prove the sane el enent of
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the claimthat it would be used to prove if
of fered for its f or bi dden pur pose
[cul pability], there is significant danger
that the party against whomit is offered wll
be prejudiced by its admssion.... [When
offered to prove feasibility of precautionary
measures, subsequent repair evidence nore
cl osely approaches the forbidden purpose.
Jurors can be expected to have significant
difficulty di st i ngui shi ng bet ween t he
perm ssi bl e and i nperm ssi bl e uses of
subsequent repair evidence.

Leonard, supra, 8 2.8.3, at 2:124-125.

The broad approach's second deadly flaw is its inconsistency
with basic tenets of statutory construction. The rules of
construction are not literary tools intended to create subtle or
forced definitions that run contrary to a statute's or rule's
purpose. See Ayres v. Townsend, 324 Md. 666, 672 (1991); Jones V.
State, 311 Md. 398, 405 (1988); see also State Dep't of Assessnents
and Taxation v. Belchel, 315 M. 111, 119 (1989) (stating that the
rul es of construction should not be used to frustrate a legislative
obj ective). In this case, the broad approach stretches the
definition of feasibility beyond its ordinary neaning and
establishes a definition that works against the exclusionary
function of Rule 5-407.

The practical effect of the broad approach is to circunvent
t he exclusionary policy, breathe life into the overturned standard
articulated in Wlson v. Mrris, 317 M. 285 (1989), and allow
prejudicial subsequent renedial evidence before the jury. W

refuse to mani pul ate the canons of construction in a way that woul d



-12-

operate as an end run on Rul e 5-407.

Ms. Tuer predicated her claim on proving that appellees’
standard of care as of Novenber 2, 1992 was negligent. Introducing
evidence that, after M. Tuer died, appellees changed their
procedure for admnistering Heparin to prove that it could have
been adm nistered to M. Tuer successfully would help establish
appel | ees' negligence.

In the case sub judice, there is no evidence that, at trial,
appel | ees contested whether Heparin could have been restarted. In
her brief, Ms. Tuer admts that no defense witness testified that
Heparin could not have been restarted. The testinony at tria
supports Ms. Tuer's concession and reveals that appellees and
defense w tnesses recognized that Heparin could have been
restarted, but that Dr. McDonald did not restart Heparin because he
bel i eved the risks outweighed the benefits.

Specifically, Dr. MDonald testified that, even though it was
possible to restart Heparin, he rejected the idea. During cross-
exam nation, Dr. MDonald testified as foll ows:

Q | am also correct, Doctor, you did not
consi der starting heparin at the tine you
post poned M. Tuer's surgery?

No, sir. You are not correct.
You did consider it?
| amsure | would have considered it.

And?

> O >» O >

Heparin is a very inportant drug for a
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heart surgeon. W have used it every
single day in every single patient and |
am very famliar with the facts. The
oversight in placing a patient on
cardi opul nonary bypass would be a
catastrophe. So | am sure | considered
heparin and elected not to restart and
there is a very sound reason for that.

Q So, in essence, what we -- you do again
when you are making this election to
restart Heparin is to balance the ---
The -- that's --
Q -- the benefits of restarting Heparin
against the risk of an inadvertent
carotid artery puncture, correct?
A That is precisely what we did, and
attenpt to do wth respect to this
probl em
Additionally, defense witnesses Dr. Stuart, Dr. Nyhan, and Dr.
Fortuin all testified about the nedical risks of restarting
Heparin. Their testinony presuned that Heparin could have been
started, but that, based on their nedical opinions, its risks
out wei ghed its benefits.

Ms. Tuer insists that "feasibility was controverted by virtue
of “inferences' drawn fromthe defense's testinony." Arguing that
a party chose not to performa certain action because of the risk
i nvol ved, however, is different than arguing that a party did not
perform a task because it was physically unable to actually

acconplish the task. As discussed supra, "Were a defendant argues

about the trade-off involved in precautionary neasures, it is not
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placing feasibility in issue." Gauthier v. AMF, Inc., 788 F.2d
634, 638 (9th Gr. 1986); accord Flam nio v. Honda Mdtor Co., 733
F.2d at 468.*

B. Impeachment

M's. Tuer argues that the change of procedure after M. Tuer's
operation undermnes Dr. MDonald s credibility with respect to his
testinmony that "it would have been unsafe to restart M. Tuer's
heparin" after M. Tuer's surgery was postponed. Appellees counter
that the subsequent change in procedure was not appropriate
i npeachnent evi dence.

CGenerally, inpeachnment evidence is used to attack the
credibility of a witness by questioning a wtness's personal
veracity or the reliability of his testinony. See Snmal | wood v.
State, 320 Md. 300, 307 (1990). Parties, however, are not allowed
to use i npeachnent evidence as a ruse to get substantive evidence
before the jury that the rules of evidence otherw se prohibit. See
Bradley v. State, 333 Ml. 593, 600 (1994).

In the <context of subsequent renedial neasures, nere

contradictory testinony is not enough to warrant the adm ssion of

“1n her reply brief, Ms. Tuer points out that Appellees
counsel objected both tinmes that a direct question was put to a
defense witness. Ms. Tuer goes on to pose the question, "If
feasibility wasn't controverted, then what harm could there have
been in answering a question concerning feasibility?" The harm
is self evident; an answer woul d have underm ned appel |l ees' case
by i ntroduci ng subsequent renedi al evidence to the jury where
none was warranted. The question itself is based on the m staken
vi ew t hat subsequent renedi al evidence is not unfairly
prej udici al .
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subsequent renedial neasures for inmpeachnent purposes.?® "I f
“inpeachnment’ means sinple contradiction, then the inpeachnent
exceptions to Rule 407 would threaten to swallow the Rule itself."
1 Stephen A Saltzburg et al., Federal Rules of Evidence Manual p.
487 (6th ed. 1994, 1996 Cum Supp.). Thus, in order to avoid
havi ng the inpeachnent exception swallow Rule 407 like the great
fish swallowed Jonah, courts have required nore than nere
contradiction in order to all ow subsequent renedi al nmeasures to be
used for inpeaching a witness's credibility. See, e.g., Wod v.
Mor buck Indus., Inc., 70 F.3d 1201, 1207-1208 (1ith G r. 1995);
Harrison v. Sears, Roebuck & Co., 981 F.2d 25, 31-32 (1st Cr.
1992); Kelly v. Crown Equipnent Corp., 970 F.2d 1273 (3rd Cr.
1992); Flamnio, 733 F.2d at 468.

Parties may use subsequent neasures to affect the credibility
of a witness by showing "that the witness is wong or spoke
di shonestly with respect to the particular fact (here, that the
condition was safe or had not been changed)." Leonard, supra, at

2:130.%° Additionally, when a defendant testifies in a superlative

> | npeachnment to prove a contradiction occurs "when evidence
is introduced suggesting that a fact to which the w tness
testified is not true." 27 Charles AL Wight & Victor J. Gold,
Federal Practice and Procedure: Evidence 8 6096, at 538 (1990).

6 O her forns of inmpeachnent where parties can use
subsequent renedi al evidence include inpeachnment by prior
i nconsi stent statenent, bias, interest, or to denonstrate defects
in the witness's ability to perceive or recollect. David P
Leonard, The New Wgnore, A Treatise on Evidence 82.8.4, at
2:134-136 (1996).
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nature, e.g., that "this is the safest practice known to nedicine,"
subsequent renedi al evidence provides nore than nere contradiction
and can, thereby, be used for inpeachnent purposes. Sal t zbur g,
supra, at 487; see also Wod, 70 F.3d at 1207-1208; Mizykav v.
Renm ngton Arns Co., 774 F.2d 1309, 1313 (5th Cr. 1985).

In this case, the change in admnistering Heparin prior to
surgery had no bearing on Dr. MDonald's credibility as a w tness.
In order to inpeach Dr. MDonald s statenment, Ms. Tuer had to
denonstrate that Dr. MDonal d thought that it was safe to restart
Heparin. Instead, Dr. MDonald s statenent evinces a doctor and a
hospital that, as of Novenber 2, 1992 and based on the scientific
data and their professional opinion, believed that the risks of
restarting Heparin outweighed the benefits. Addi tionally, Dr.
McDonald's statement |acks the superlative tone that would
otherwise warrant admtting subsequent renedial evidence for

i npeachnent pur poses.
.

During the cross examnation of Dr. MDonald the follow ng
transpired:

Q Doctor, prior to Novenber 2nd, 1992, in
your practice of cardio thoracic surgery
at Saint Joseph Hospital, were there any
ci rcunst ances under which a patient with
M. Tuer's clinical profile, and that
bei ng unstabl e angina, stabilized in the
hospital for a period of time wth
heparin therapy, awaiting coronary artery
bypass surgery, would not have had the
heparin discontinued three to four hours
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prior to the surgery?

A | don't believe so, because that was our
policy at that tinme. It would have been
a departure, and sitting here this
nmorning | just can't think of a reason
of f hand why that could be.

M's. Tuer argues that the circuit court erred by not allow ng
her to introduce the nedical records of Kenneth d auber to inpeach
Dr. MDonal d about the above referenced answer. Appellees counter
that the circuit court correctly excluded the nedical records
because the records were not rel evant.

Evi dence is only adm ssible if it is relevant. M. Rule 5-
402. I npeachnent evidence is relevant if it affects a witness's
credibility. See Smallwood v. State, 320 M. 300, 307 (1990)
(stating that inpeachnment evidence is used to attack a witness's
credibility). Additionally, a trial court's exclusion of evidence
based on lack of relevancy should not be disturbed unless the
finding was an abuse of discretion. Holt v. State, 50 Ml. App
578, 581 (1982).

In this case, in order for M. dauber's nedical records to be
relevant to inpeach Dr. McDonald's statenent, the clinical profiles
of M. Tuer and M. d auber needed to be simlar. Ms. Tuer,
however, never established that M. d auber and M. Tuer had the
same clinical profile.

In fact, the record reveals that M. dauber's clinical

profile was significantly different from M. Tuer's clinical

profile. M. dauber was admtted to St. Joseph Hospital with a
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|l eft main stenosis. He arrived via an anbul ance and was al ready on
Hepari n. H s condition was so severe that he required surgery
wi thin twenty-four hours of being admtted. Thus, because the two
patients had significantly different clinical profiles, M.
d auber's nedical records were neither relevant nor proper for

i npeachnent .
1.

Ms. Tuer insists that the circuit court erred by preventing
her fromintroducing a rebuttal witness. Specifically, Ms. Tuer
wanted to introduce Dr. Schwartz to discuss the risks associ ated
with carotid artery punctures. Appellee maintains that Ms. Tuer
was not entitled to introduce rebuttal evidence on the puncture
i ssue because she raised the issue first in her case-in-chief.

The Court of Appeals articulated the standard for determ ning
what constitutes rebuttal evidence as foll ows:

When the defendant has concluded his

testinony, the plaintiff, in those cases where

t he burden of proof rests on himand where in

chief he has accordingly gone into his whole

case, is entitled to introduce what is called

rebuttal evidence-that is to say, evidence in

regard to such new points and questions as

were first opened by defendant's evidence.
Jones v. State, 132 M. 142, 148 (1918); accord Fairfax Savings v.
Ellerin, 94 Md. App. 685, 688, rev'd on other grounds, 337 Ml. 216
(1993); see also State v. Hepple, 279 M. 265, 270 (1977) (stating

that rebuttal evidence is "any conpetent evidence which expl ains,

or is adirect reply to, or a contradiction of, any new matter that
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has been brought into the case by the defense"”). The determ nation
of what <constitutes rebuttal evidence rests within the sound

discretion of the trial court. Id.; Ellerin, 94 Md. App. at 698.

In this case, the issue of carotid artery punctures was first
rai sed by Ms. Tuer, not appellees. Ms. Tuer's whole case was
based on establishing that the risks of restarting Heparin were
| ess than the risks of puncturing the carotid artery. Testinony in
Ms. Tuer's case-in-chief discussed the bal ance between restarting
and not restarting Heparin. Accordingly, there is nothing in the
record that supports a finding that the circuit court abused its
di scretion by not allowng Dr. Schwartz to testify.

JUDGVENT AFFI RVED.

APPELLANT TO PAY COSTS.



