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Baltinore Gas and Electric Conpany (BGE) appeals from a
judgnent of the GCrcuit Court for Prince George's County
(Spellbring, J., presiding), entered on a jury verdict that
awar ded danmges to appellees, Janmes Jay Flippo Il (J.J.), a
m nor, and Donna Rae Flippo, his nother, for injuries sustained
by the mnor when he cane into contact with a BGE high voltage
line while he was clinbing a tree in his neighbor's yard.
Appel l ant asserts that the trial court commtted ten reversible
errors:

1. The trial court erred when it failed to
conclude that J.J. Flippo could not
recover as a matter of |aw because J.J.
Fl i ppo was a trespasser and there was no
evi dence that BGE engaged in willful or
want on conduct anounting to entrapnent.

2. The trial court erred when it failed to
give BGE' s requested jury instructions
regarding the mnor plaintiff's trespass
on BGE's property.

3. The trial court erred when it failed to
conclude that a public service conpany
has no duty or obligation to trimtrees
near its overhead electric distribution
system for purposes of public safety.

4. The trial court erred when it failed to
conclude, as a matter of law, that the
mnor plaintiff is barred from recovery
because his own negligence was a cause
of his injury.

5. The trial court erred when it failed to
give BGE' s requested jury instructions
regardi ng the contributory negligence of
the mnor plaintiff.
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6. The trial court erred when it failed to
give any jury instruction regarding the
doctrine of assunption of risk.

7. The trial court abused its discretion
when it al | oned t he plaintiffs’
l[iability experts to give opinions
regardi ng BGE s all eged negli gence.

8. The trial court erred when it conpelled
BGE enployee WIlliam Rees to testify
regardi ng BGE' s renedi al neasures.

9. The trial court erred when it allowed
W tnesses to testify that there was no
need or reason for BGE to locate a
si ngl e-phase overhead primary line at
t he scene of the occurrence.

10. The trial court erred when it
conditioned the admssibility of BCGE s
scene draw ng.

We shal |l address each of those assertions. Finding no nerit
in any of them however, we shall affirm the judgnent of the

circuit court.

Fact s

Appel l ant Donna Rae Flippo and her two children, J.J. and
his sister Jainme, noved into their new home at 1606 Pittsfield
Lane in Bowi e, Miryland, around the mddle of Septenber 1992.
The children were enrolled at Pointer Ri dge Elenmentary School.
On 1 Cctober 1992, J.J., who was then alnpbst ten years old, and
Jai me, who was then seven, went to play in the back yard of the
home of M. and Ms. R chard Gaines, on Pickford Lane in Bow e,

with the Gai neses' sons, five-year-old Richie and seven-year-old
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Robbie, and other neighborhood children who were Jaine's
cl assmat es.

In the back yard of the Gaines property, at or near the rear
lot line, was a white pine tree. J.J. and Robbie Gaines began to
clinmb the tree. After he had clinbed alnmost to the top of the
tree, J.J. started to slip; instinctively he reached out and his
hand cane in contact with one of two BGE high voltage wires that
ran through the foliage and anong the linbs of the pine tree.
As a result of that contact wth the electric wre, J.J.
sust ai ned severe injuries.

Additional facts wll be added as necessary to the

di scussi on.

l.

Appellant's first contention is that, as a nmatter of |aw,
J.J. was a trespasser to whom it owed no duty except to refrain
fromw llfully and wantonly injuring him

In Baltinore Gas & Elect. Co. v. Lane, 338 M. 34 (1995),
Chi ef Judge Murphy, witing for the Court of Appeals, carefully
explained that "[t]wo points regarding the duty of the possessor
of property are often overlooked in this area of law that is
sonetinmes |labeled, too narrowWy, 'landowner liability,' or
"premses liability."" First, the property need not be real
property; the same principles apply to both real and personal

property. Second, it is the possession of property, not the
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ownership, from which the duty fl ows. Id. at 44-45. The Court
reiterated that the extent of the duty owed by the possessor of
property to a person who cones in contact with that property
depends on the status of that person while on the property.

Maryl and | aw recogni zes four classifications:

invitee, i censee by invitation, bar e
licensee, and trespasser.... To an invitee —
one on the property for a purpose related to
t he possessor's business —the possessor owes

a duty of ordinary care to keep the property
safe for the invitee.... To a licensee by
invitation —essentially a social guest —the
possessor owes a duty of reasonable care to
warn the guest of dangerous conditions that

are known to the possessor but not easily
di scoverable.... To a bare licensee —one on
the property with permssion but for his or

her own purposes —the possessor owes a duty
only to refrain from willfully or wantonly
injuring the licensee and fromcreating "' new
and undi scl osed sources of danger w thout

warning the licensee....'" To a trespasser —
one on the property w thout perm ssion —the
possessor owes no duty "except to refrain
from wllfully or wantonly injuring or

entrapping the trespasser."”

ld. at 44 (citations omtted).

Exam ning appellant's contention in the light of those
principles, we can quickly elimnate any notion that J.J.
trespassed when he clinbed the tree. The tree was possessed by
the Gainses, as to whom J.J. was a social guest, by inplied
invitation to play with the Gaines children.

Appellant refers to the fact that it had an easenent,
granted to it by the devel oper of the community, to maintain its
poles, and the electric lines strung frompole to pole, along the

rear lot lines of the properties within the neighborhood. An
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easenent is not a possessory property right. BGE had neither a
ri ght of possession of the airspace in the vicinity of its wres
or a right to preclude others fromthat airspace and thus has no
basis to assert that J.J. was trespassing on its easenent. Cf
Wagner v. Doehring, 315 Md. 97 (1989), which involves a right-of-
way from which the dom nant owner coul d excl ude others.

Appel lant's principal argument with respect to its trespass
contention is that J.J. trespassed on its personal property,
i.e., its high voltage |ine. It cites and relies upon G ube v.
Mayor, etc., of Baltinore, 132 Md. 355 (1918); Driver v. Potomac
El ectric Power Co., 247 M. 75 (1967); Mondshour v. Mbore, 256
Md. 617 (1970); Fitzgerald v. Mntgonery County Board of
Education, 25 M. App. 709 (1975); and Murphy v. Baltinore Gas
and El ectric Conpany, 290 Md. 186 (1981).

G- ube was a case involving a ten-year-old boy who sustained
injuries by comng into contact with an electric wire when he
clinbed the power conpany's pole, which was erected in a schoo
yard owned by Baltinore GCity. The Court of Appeals held that,
because the boy was either a trespasser or bare licensee as to
the City's property and definitely a trespasser as to the power
conpany's pole, neither the Gty nor the power conpany owed him
any duty except to refrain from wllfully or intentionally
injuring him Mndshour was a case involving a six-year-old boy
who, intending to show his conpanion "a trick," clinbed up onto

the rear tire of a transit bus that had stopped at an
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intersection and was severely injured when the bus started in
motion. The Court held that the child was a trespasser upon the
transit conpany's bus and, therefore, neither the transit conpany
nor its driver owed him any duty except to refrain from wantonly
or willfully injuring him In Fitzgerald v. Montgonery County
Board of Education, a six-year-old girl who acconpanied her
parents and her older brother to a high school parking lot, |ong
after school hours, to watch her brother ride a go-cart on the
parking lot, clinbed up onto a concrete pillar on which was
erected a light pole. She was el ectrocuted when her leg cane in
contact wth an exposed wire on the light pole. This Court held
that the child was a trespasser or, at best, a bare |icensee and,
therefore, the trial court did not err in granting sumary
judgment in favor of the Board of Education. Since the trespass
or bare license in Fitzgerald was to the school parking lot, not
the light pole, that case is obviously not applicable to
appellant's theory that J.J. trespassed wupon its personal
property. G ube and Mondshour, on the other hand, did involve
trespasses upon personal property and therefore have sone
relationship to this case, but those trespasses were intentional,
unli ke the accidental, inadvertent contact in this case.

The Driver case involved an injury incurred as a result of
contact of a rig operated by the plaintiff and a high tension
power line. There any simlarity between that case and this one

ends. The holding in Driver was that the injured plaintiff was
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contributorily negligent as a matter of |aw As a nere
afterthought, and by way of dictum the Court comented that, in
any event, the plaintiff was a trespasser or, at nost, a
licensee, to whom the power conpany owed no duty except to
refrain fromw llfully or wantonly injuring him

The Murphy case does bear sone theoretical resenblance to
this case. In Mirphy, a man who had been bowing returned to his
aut onobil e, which was parked in the bowing alley parking |ot.
He approached what appeared to himto be a trash dunpster on the
parking |lot and reached inside in search of his mssing radio.
He was able to |ift the top of the netal container he thought was
a dunpster because the tabs and wel ds on the top of the container
were bent and broken. He received a severe electric shock
because the netal container was a broken BGE el ectric transforner
box rather than a dunpster. The Court of Appeals held that the
injured man could not recover because he was a trespasser to whom
BCE owed no duty except to abstain from willfully or wantonly
injuring or entrapping him Appel lant's reliance on Miurphy is
twofold: (1) Murphy stands for the proposition that one may be a
trespasser to personal property and thereby entitled to no
greater duty toward himfromthe possessor of the chattel than he
would be entitled to from the possessor of |and upon which he
trespassed, and (2) it also stands for the proposition that one
who innocently enters wupon soneone else's property wthout

intending to trespass and under the m staken belief that he or
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she is entitled or authorized to enter is nevertheless a
trespasser.

BCE is only partially right in relying on Mirphy—ene can
commt a trespass by entering, intruding, or encroaching on
personal property, and no tortious intent, i.e., intent to
trespass, is required in order for one to be a trespasser. Wat
is required, however, is volition, i.e., a conscious intent to do
the act that constitutes the entry upon soneone else's real or
personal property. An involuntary entry onto another's property
is not a trespass. See, e.g., Young v. Vaughan, 6 Del. 331, 1
Houst. 331 (1857) (act nmust be a conscious one to constitute
trespass); Edgarton v. H P. Wlch Co., 74 N E 2d 674 (Mass. 1947)
(uni ntended intrusion upon |and does not constitute trespass);
Wsconsin Power & Light Co. v. Colunbia County, 87 N W2d 279
(Ws. 1958); MDernott v. Sway, 50 N.W2d 235 (N.D. 1951) (when
there is no intentional act voluntarily done there is no
trespass); Feiges v. Racine Dry Goods, 285 N W 799 (Ws. 1939)
(when there is no intentional act, there is no trespass); Socony-
Vacuum O | Co. v. Bailey, 109 N Y.S. 2d 799 (N Y. App. Dv. 1952)
(trespass requires an intentional act); Hudson v. Peavey Q1| Co.,
566 P.2d 175 (O. 1977) (liability for trespass wll not be
i nposed for an unintentional trespass unless it arises out of
defendant's negligence or an ultrahazardous activity); Texas-New
Mexico Pipeline Co. v. Al State Constr., 369 P.2d 401 (N M

1962) (the act nust be nore than voluntary — it nust be
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intentional to nake one liable for trespass); Muntain States
Tel. & Tel Co. v. Horn Tower Constr. Co., 363 P.2d 175 (Colo
1961); Gallin v. Poulou, 295 P.2d 958 (Cal. App. 1st 1956) (no
liability for trespass unless it is intentional); Baker v.
Newconb, 621 S.W2d 535 (Mb. C. App. 1981) (liability for
trespass if intent exists to do act); General Tel Co. v. Bi-Co
Pavers, Inc., 514 S W2d 168 (Tex. C. App. 1974) (trespass
requires an intentional act); Randall v. Shelton, 293 S.W2d 559
(Ky. C. App. 1956) (trespass requires intent); Kite v. Hanblen
241 S.W2d 601 (Tenn. 1951) (trespass requires intentional act).
In Puchl opek v. Portsmouth Power Co., 136 A 259 (N H
1926), the defendant electric conpany mintained a |ive
el ectrical transforner surrounded by a wooden picket fence. | t
was alleged that when the decedent plaintiff child accidentally
fell down, the resultant accidental protrusion of the child's
hand between the pickets and onto a l|live wre constituted
trespass. The Court stated, "[I]f the decedent slipped and fel
towards the fence, it was a case of force exerted by accident on
him and not of force exerted by him" ld. at 260. Absent a
volitional force or intent, an act cannot be affirmative in
nature, and thus cannot be the subject of an action for trespass.
In Nissan Motor Corp. in U S A v. Maryland Shipbuil ding and
Drydock Co., 554 F. Supp. 1104 (D. M. 1982), affirnmed, 742 F.2d
1449 (1984), an autonobile conmpany brought an action, including a

claimfor trespass, against a shipbuilding conpany to recover for
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damages allegedly caused to its vehicles by snoke and paint
emanating from the shipbuilding conpany's property adjacent to
the autonobile conpany's property. In denying relief based on
the claimof trespass, the District Court stated:

[L]iablity results from an intentional entry

onto another's land regardless of harm...

No liability results from an unintentional

non-negligent entry, even if harmis done.
(Gtations omtted.)

The evidence on this point is clear and undi sputed. J.J.

Flippo's "entry upon" or contact wth BGE s personal property,
its electric wire, was not an intentional or volitional act; it

was an obviously involuntary reaction. Therefore, it was not a

trespass.

[

Appel l ant asserts that the trial court erred in refusing to
give the jury certain instructions regarding trespass by the
injured boy on BGE s property. Appel l ant wanted the court to
instruct the jury that a trespass wll exist even if it was
commtted unwittingly, regardless of intent, inadvertently, or as
the result of a mstake; that a person can be an invitee or
licensee by invitation on the real property but a trespasser or
bare licensee as to personal property on the land; that a bare
| icensee or trespasser on the defendant's property is owed no

duty except that the owner may not willfully or wantonly injure
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or entrap the trespasser once the trespasser's presence i s known,
even if the trespasser is a child of tender age.

The court instructed the jury that a trespasser, one who is
on the property of another w thout the consent of the owner or
occupier of the property, takes the property as he or she finds
it. The owner or occupier of the property owes no duty to a
trespasser except not to injure or entrap the trespasser
intentionally.

Appellant's conplaint is that the instruction given failed
to informthe jury that a trespass can be inadvertent; that the
m nor plaintiff could have been a trespasser to personal property
even if he were an invitee as to the real property; and that a
child can be a trespasser

We need not dwell on the adequacy of the court's instruction
as given. Suffice it to say that, since we have determned (in
Part | above) that on the basis of the only evidence in the case
as to what happened to him J.J. was not a trespasser on property
of BGE by virtue of having inadvertently touched BGE' s electric

wre, BCGE was not entitled to any "trespasser” instruction.

11
At the heart of this case is appellant's contention that it
was entitled to judgnent as a matter of |aw because a public
servi ce conpany has no duty or obligation to trimtrees near its

overhead electric distribution wres. Concom tantly, appellant
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conplains that the court refused to instruct the jury that a
public utility does not owe any legal duty or obligation for
children who may clinb trees in the vicinity of its overhead
electric distribution system nor does it have any legal duty to
trimtrees near its overhead electrical distribution system for
pur poses of public safety or, indeed, for any purpose other than
to provide reliable electric service to its custoners. | nst ead
of the instructions requested by BGE, the court instructed the
jury, in effect, that in order to succeed in a negligence action
the plaintiff nust establish, by a preponderance of the evidence,
a duty by the defendant to protect the plaintiff frominjury; a
breach of that duty; and actual injury or loss suffered by the
plaintiff that proximately resulted from the defendant's breach
of duty.

I n support of its contention that it has no duty to trim
trees near overhead power |ines for purposes of public safety,
and that a cause of action for negligence cannot be naintained
properly by appellee, BGE asserts that it maintains over 9,000
mles of overhead power lines in <central Miryland, wth
approximately one and one-half mllion trees adjacent thereto,
and that the duty of trimmng and maintaining all of those trees
woul d be unduly burdensonme. BGE' s argunment m sses the point—i+t
confuses the lone tree that J.J. Flippo clinbed with a nmultitude
of central Maryland forests. At issue in this case is whether

BCE had a duty to trim this one tree in a backyard in a
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resi dential neighborhood, not whether it has a duty to trimthe
myriad of trees adjacent to all its power |ines.

"The primary rule relative to the diligence required of
el ectric conpanies, running through all of the decisions, is that
they must observe such care as is commensurate with the danger
i nvol ved." Eastern Shore Public Service Co. v. Corbett, 227 M.
411, 425 (1962). Speci al situational circunstances nmay nandate
the highest degree of attention and care in the creation and
mai nt enance of instrunentalities which, although they may bear
hi gh social utility, nonetheless present an unusually high risk
to public welfare. W believe the followng |anguage in
Restatenment (Second) of Torts, 8§ 298, Comment B (1965),
accurately describes the neasure of care required of BGE under
the circunstances of this case:

b. Care required. ...[l]f the act involves
a risk of death or serious bodily harm and
particularly if it is capable of causing such
results to a nunber of persons, the highest
attention and caution are required even if
the act has a very considerable social
utility. Those who deal with... high tension
electricity are required to exercise the
closest attention and the nost careful
precautions, not only in preparing for their
use but in using them (Enphasis added.)

The nere mai ntenance of a dangerous instrunentality such as
hi gh voltage power |ines does not require utility conpanies to
foresee and guard agai nst every conceivable circunstance in which

an individual comng in contact with [ive wires m ght be injured.

Driver v. Potomac Elect. Power Co., supra, at 230. Electricity,



- 14-

however, is a highly dangerous force, mshandling of which can
cause severe ramfications. In light of the gravity of the
potential harm those who transmt electrical current nust
exercise a correspondingly high degree of care in so doing.
Manai a v. Potonac Elec. Power Co., 268 F.2d 793 (4th Gr. 1959),
cert. denied, 80 S. C. 255, 361 US 913, 4 L. EdJ. 2d 183
(1959); Conowi ngo Power Co. v. Maryland, 120 F.2d 870 (4th G
1941); see al so, Edgarton v. Welch Co., supra.

There was evidence to the effect that at the time J.J.
Flippo was injured BGE classified certain trees as "clinbable,"
i.e., easily clinbed trees wth Ilow |adder-like branches,
particularly those that children are likely to cone in contact
with in residential neighborhoods. The kind of tree that young
Flippo was clinbing when he cane in contact wwth BGE's wire, a
white pine, was classified by BGE as a clinbable tree. At the
very |least, therefore, appellant had inplied cognizance of
reasonably foreseeable harmto children such as J.J. Flippo.

In 1967, appellant obtai ned an easenent over the residential
devel opment that includes what is now part of the Gaines
property, for the erection and maintenance of utility poles and
hi gh tension wires. The easenent expressly conferred on BGE

the right of access at all tinmes to the
lines, the right to trim top or cut down
trees adjacent to the lines to provide anple
cl earance. . ..
BGE thus had the authority to trimthe tree in question wthout

seeking permssion of the owner of the servient estate. I n
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negotiating for the easenent, BGE acceded to the aesthetic
requi renents of the developer in two respects: (1) it agreed to
run its lines along the rear boundaries of Ilots in the
devel opment instead of along the streets, and (2) it agreed to
use poles ten feet shorter than it normally or regularly used
Bot h concessions increased the degree of care necessary to avoid
such accidents as occurred to the mnor plaintiff in this case.
It is nore likely that a tree that children m ght be tenpted to
clinmb would be planted in a back yard than along the street
wires strung along a pole ten feet shorter than normal would be
subject to nore, or at |east earlier, encroachnent by grow ng
trees than wires strung at the normal height.

W Dbelieve that in view of all the circunstances — the
mai nt enance of a high voltage uninsulated electric line strung on
shorter than usual poles and extending along an easenent over
back yards in a residential subdivision; the existence in those
back yards of "clinbable" trees, i.e., trees that are easy for
children to clinb; the fact that sonme of the |inbs of those trees
were in close proximty to and actually surrounding the electric
line, creating a foreseeable hazard to a young child who m ght be
tenpted to clinb one of those trees wthout observing or
appreciating the significance of the electric line; BCGE s right
to trimthe trees; the risk of death or serious bodily harmthat
would result from contact with the wire by sonmeone who had a

right to clinb the tree -- a jury could reasonably concl ude that
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the duty of BGE to exercise a high degree of attention and care
included the duty to "trim top, or cut down" such clinbable
trees as posed the high risk of the great harm that occurred in

this case.

|V

Appellant's contention that the court erred in failing to
conclude, as a mtter of law, that young J.J. Flippo's
contributory negligence bars any recovery for his injuries is
totally devoid of nerit. The boy admtted that he knew that
there was electricity in overhead |lines and that electricity was
danger ous. BGE points to evidence in the record to the effect
that the presence of the uninsulated high voltage line amd the
branches in the tree was not only observable but had been called
to J.J.'s attention before he clinbed the tree, but that evidence
was disputed. J.J. insists that he never saw the wire before he
climbed the tree and cane into contact with it, and he denied
t hat young Robbi e Gai nes warned hi mabout the wre.

Wen there is a conflict in the evidence as to materia
facts relied on to establish contributory negligence, it is for
the jury, not the court, to decide the issue. Schwier v. Gay,
277 Md. 631, 635 (1976); Menish v. Polinger Co., 277 Md. 553, 563

(1976).
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Appel | ant asserts that the trial court erred in failing to
give the followng contributory negligence instructions proposed
by BGE:

You are instructed that a plaintiff
cannot recover if his negligence, whether
great or small, contributed to the happening
of the accident, regardless of how great a
defendant's primary negligence may be or how
slight a plaintiff's contributory negligence
may be.

If you should find from the evidence
t hat any negligence, no matter how slight, of
J.J. Flippo, contributed to his accident, you
are not to award the plaintiffs any danages
in this case.

A party is entitled to have his or her theory of the case
presented to the jury, provided that the theory is legally and
factual ly supported. Therefore, provided there is evidentiary
support for an instruction requested by a party, the court nust
instruct the jury on the law, either by giving particular
instructions offered by the parties, by crafting its own
instructions, or by conmbining elenments of both. Shapiro v.
Massengil |, 105 Md. App. 743, cert. denied, 341 Md. 28 (1995).

The instructions requested by BGE are correct statenments of
| aw and supported by evidence raising the issue of contributory
negl i gence. Neverthel ess, the court need not grant a requested
instruction if the matter is fairly covered by the instructions

gi ven. Ml. Rule 2-520(c). The trial court is not required to

adopt the parties' requested instructions verbatim Keefover v.
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G ant Food, Inc., 83 MI. App. 306, 317, cert. denied, 321 M. 385
(1990) .

On the issue of contributory negligence, the court
instructed the jury as foll ows:

A plaintiff cannot recover if the
plaintiff's negligence is a cause of the
injuries. So they wll argue to you that M.
Flippo hinmself was negligent and that his
negl i gence was a cause of his injury.

The defendant has the burden of proving
by a preponderance of the evidence that the
plaintiff's negligence was a cause of
plaintiff's injury.

The instruction given by the court is a correct statenent of
the |aw Appel l ant asserts, however, that it was inadequate
because it did not tell the jury that even a small anount of
negligence by the mnor plaintiff, conpared to a great anount of
negl i gence by the defendant, would preclude recovery. W believe
that the instruction given by the court adequately covered the
subject. It infornmed the jury that the plaintiff cannot recover
if his own negligence is a cause of his injury—not the sole

cause, not a nmmjor cause—but a cause. That was both accurate

and adequat e.

VI
BCE requested the court to instruct the jury on the defense
of assunption of risk, and presented two proposed instructions on
that subject. The court gave no instruction on that issue.

Assuming that it was entitled to a jury instruction on assunption
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of risk because the evidence raised an issue of fact regarding
t hat defense, appellant contends that it was error for the court
to fail or decline to give such an instruction.

The parties are in basic agreenment on the definition of
assunption of risk. Appellant quotes from Maryland Cvil Pattern
Jury Instructions, 19.13 (3rd ed. 1993):

A person who, with know edge and
under st andi ng of an exi sting danger
voluntarily chooses to expose hinself to

danger, cannot recover for injury resulting
fromthat danger.

Appel | ees quote from Rogers v. Frush, 257 Md. 233, 243 (1970):
The doctrine of assunption of risk rests upon
an intentional and voluntary exposure to a
known danger and, therefore, consent on the
part of the plaintiff to relieve the
def endant of an obligation of conduct toward

him and to take his chances from harm from a
particul ar risk.

As the Court of Appeals recognized in Lisconbe v. Potonmac Edi son
Co., 303 M. 619, 630 (1985), there are

three elenents to be established before a

risk will be deened |egally assuned. The

def endant nust show that the plaintiff (1)

had knowl edge of the risk of danger, (2)

appreciated that risk, and (3) voluntarily

exposed hinself to it.

Appel l ant contends that it presented evidence that, if
believed by the jury, would establish all three el enents: J. J.
Fl i ppo had know edge of the risk of danger and appreciated that
risk; the wire was visible and young Robbi e Gaines had called his

attention to it, and J.J. was aware that overhead electric wires

wer e dangerous; and J.J. voluntarily exposed hinself to the risk
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by clinbing the tree. Appel | ees, however, view the risk
differently. They argue that the risk that J.J. appreciated was
the risk of injury if he touched the wire, and he did not
voluntarily touch the wre.

We need not attenpt to resolve that dispute over whether a
child who is aware of the proximty of an electric wre near a
tree and appreciates the danger of electricity voluntarily
assunmes the risk of an electric shock injury nmerely by clinbing
the tree or only by voluntarily touching the wire. W concl ude
that, even if BCGE had presented enough evidence to invoke a
defense of assunption of risk, the refusal to instruct the jury
on that theory of defense was not reversible, i.e., harnful or
prejudicial error. W explain.

Qur review of Maryland case | aw has di scl osed no deci sion by
the Court of Appeals or this Court applying the doctrine of
assunption of risk in an electrical accident case.

In Stancill v. Potomac Electric Power Co., 744 F.2d 861
(1984), the United States Court of Appeals for the District of
Columbia Circuit, purportedly applying Miryland law in a
diversity action for injuries arising out of an electrical
accident, held in a per curiamopinion that the plaintiffs could
not recover because they had voluntarily assuned the risk of
their injuries. The plaintiffs in that case, nen skilled in the
roofing and guttering trade, undertook to install gutters and

downspout at a hone in Takoma Park. In the course of their work,
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t hey were positioning an alum num | adder when the | adder either
touched an uninsulated distribution line or came within arcing
distance of it. One of the nen was electrocuted, the other was
badly burned. Both nen were aware of the existence and | ocation
of the uninsulated distribution line and appreciated the risk
posed by an alum num | adder in close proximty to an energized
hi gh voltage line, but failed to apply the procedure specified in
the Maryl and Hi gh Vol tage Line Act, then Md. Code (1957) art. 89,
88 58-63, now M. Code (1991), 88 6-101 through 6-110 of the
Labor and Enpl oynent Article (L.E.). That Act inposed on any
wor kman engaged in certain types of activities that would place
him or any object within ten feet of a high voltage line to
notify the owner or operator of the line of the activity to be
performed; mneke appropriate arrangenents wth the owner or
operator of the line to carry out safety neasures; and, wth
cooperation from and agreenent with the owner or operator of the
hi gh voltage line, ensure that the |ine has been guarded agai nst
accidental contact by installing physical barriers to prevent
contact, relocating the line, or de-energizing or grounding the
l'ine. The Court pointed out that conpliance with the High
Vol tage Line Act would have conpletely elimnated the risk

The Maryl and H gh Vol tage Line Act, which was a major factor
in the Stancill case, has no applicability to this case involving

a child clinmbing a tree.
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The Maryl and Court of Appeals discussed the Stancill case in
Li sconbe v. Potomac Edi son Conpany, supra, a case in which the
driver of a tractor-trailer dunp truck was injured when the bed
of the truck, while being elevated to dunp materials, canme into
contact or arcing distance of a high voltage line. In discussing
the assunption of risk holding in Stancill, the Court quoted from
Warner v. Markhoe, 171 M. 351, 359-60 (1937), with respect to
the differences between the defenses of contributory negligence
and assunption of risk.

The distinction between contributory
negli gence and voluntary assunption of risk
is often difficult to draw in concrete cases,
and under the laws of this state wusually
w thout inportance, but it my be well to
keep it in mnd. Contributory negligence, of
course, neans negligence which contributes to
cause a particular accident which occurs,
while assunption of risk of accident neans
voluntary incurring that of an acci dent which
may not occur, and which the person assum ng
the risk my be careful to avoid after
starting. Contributory negligence defeats
recovery because it is a proxinmte cause of
t he acci dent whi ch happens, but assunption of
risk defeats recovery Dbecause it 1is a
previ ous abandonnent of the right to conplain
if an accident occurs.

The Lisconbe Court then noted that historically it had
treated "the conduct of persons involved in electrical accidents
as falling within the negligence (causative) concept rather than
within the assunption of risk (volitional) concept,” <citing
LeVonas v. Acne Paper Co., 184 M. 16 (1944); Driver v. Potomac

Electric Power Co. , supr a; Sout hern Mar yl and El ectric
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Cooperative, Inc. v. Blanchard, 239 M. 481 (1965); Frazee v.
Baltinore Gas & Electric Co., 255 MI. 627 (1961). I n Li sconbe,
the Court chose to rest its decision on the objective criteria of
contributory negligence rather than on the subjective criteria of
assunption of risk.

In this case, the factual bases for both defenses are
simlar. In order to succeed on a defense of contributory
negl i gence, appellant would have to persuade the jury that J.J.
Fl i ppo was aware, or chargeable with being aware, of the danger
of contact with an overhead electric line and that he knew or
shoul d have known of the presence of the wire anong the branches
of the tree when he undertook to clinb the tree. In order to
succeed on a defense based on its theory of assunption of risk
appel l ant woul d bear a sonewhat heavier burden of proof: t hat
J.J. actually knew of the potential danger of overhead electric
wires and actually knew of the presence of this particular wre
when he voluntarily subjected hinself to a risk of contact with
the wire by clinbing the tree.

It is obvious, therefore, that if appellant were to prove a
def ense of assunption of risk it would at the sane tine prove an
equally conplete defense of contributory negligence. Proving a
case of contributory negligence, however, would not necessarily
establish an assunption of risk defense.

Since the <court submtted the issue of contributory

negligence to the jury, which found in favor of appellees on that
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i ssue, appellant suffered no prejudice from the refusal of the
court to submt to the jury an issue of assunption of risk as an
alternative theory of defense, even if it were error to decline

to instruct the jury on assunption of risk.

VI |

Appel l ant contends that the trial court abused its
discretion when it allowed tw expert wtnesses called by
appel l ees to state opinions regardi ng negligence by BGE

After Curtis Gay had testified about his education and work
experience qualifications and had been vigorously cross-exam ned
by BGE' s counsel, the court ruled that he was qualified to
testify as an expert wtness in the field of power Iine
construction and maintenance. Thereafter, over objection, M.
Gay was permtted to state certain opinions favorable to
appel | ees' case, including the foll ow ng:

1. From the standpoint of safety, the tree
that J.J. Flippo clinbed should have been
trimmed, at |east down to the secondary or
| oner power line, if not totally renoved.

2. It was obvious from BGE s records of
custoner interruption history that trees were
causing outages in the general vicinity of
t he Gai nes house, so sonebody from BGE shoul d
have inspected the trees in that area to see
what kind of trinmmng needed to be done; if
an inspection had been made, it would have
been obvious to BCE that the tree in question
needed tri mm ng.

3. Based on the Lineman and Cableman's
Handbook, there should have been maintained
six to eight feet of clearance between |inbs
of the subject tree and high voltage
conduct ors.
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Simlarly, Bruce WIliam Crow ey, after recounting his
educational and work experience background and being cross-
exam ned by BGE' s counsel, was determned by the court to be
qualified as an expert wtness in the field of electrical
engi neering, including the National Electric Safety Code (NESC).
M. Crowey was then permtted, over objection, to state that in
hi s opi nion BGE had violated requirenents of the NESC relating to
tree trimmng for safety purposes, thereby failing to maintain
primary lines in a safe manner by trinmmng trees that posed
saf ety hazards.

Crow ey al so expressed an opinion to the effect that ongoi ng
problenms with outages on the feeder |ine serving the nei ghborhood
where J.J. Flippo was hurt indicate that a nunber of those
outages were caused by contact of tree linbs wth the electric
line and that a reasonable inspection |ooking into those outages
woul d have disclosed the need to trim trees, including the one
young Flippo was clinbing when he got hurt.

Appel  ant acknowl edges that the adm ssibility of expert
testinony is a matter largely within the discretion of the trial
court. Radman v. Harold, 279 M. 167, 173 (1977). | ndeed, we
stated in Braxton v. Faber, 91 M. App. 391, 396 (1992):

It is a time-honored rule of evidence
that "in order to qualify as an expert, [one]
shoul d have such special know edge of the
subj ect on which he is to testify that he can
give the jury assistance in solving a problem
for which their equi pnment of aver age

knowl edge is inadequate." Raitt v. Johns
Hopki ns Hospital, 274 M. 489, 500, 336 A 2d
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90, quoting Casualty Ins. Co. v. Messenger,
181 Md. 295, 291-99, 29 A 2d 653 (1943); see
general ly, McLai n, Maryl and  Evi dence, §

702. 1. Broad discretion is vested in the
trial court with regard to expert testinony,
and that discretion will not be disturbed on

appeal absent an error of law or fact, a
serious m stake, or a clear abuse of
di scretion. Radman v. Harold, 279 M. 167,
170, 367 A 2d 472 (1977). We further note
t hat obj ecti ons att acki ng an expert's
training, expertise or basis of know edge go
to the weight of the evidence and not its
adm ssibility. Lahocki v. Contee Sand &
Gravel Co., 41 M. App. 579, 600, 398 A 2d
490 (1979), quoting Baltinore Transit Co. V.
Smith, 252 Md. 430, 436, 250 A 2d 228 (1969).

Neverthel ess, BGE maintains that the court abused its
discretion in permtting Mssrs. Gy and Cowey to state
opinions to the effect that it was negligent for failing to trim
or cut down the white pine tree in the Gaines back yard because
neither of those witnesses was qualified to express an opinion
about tree trimmng. M. Gay admtted that he was not a
certified arborist; he had no educational background in forestry;
he had never worked as a forester with a utility conpany or on a
tree trimmng crew, he was famliar on a limted basis wth the
tree trimmng practices of one utility conpany; he had never
reviewed any utility conpany's witten guidelines on clinbable
tree trimmng; had little or no enploynment experience relating to
utility tree trimmng; and had never qualified as an expert in
the area of utility tree trimmng. As for the other expert, BGE
asserts that M. CrowWey is an electrical engineer, which has

nothing to do with tree trimmng; that he has no educational or
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enpl oynent background in the fields of forestry or utility tree
trimm ng; that the NESC provides no specific guidance as to how a
public service conpany is supposed to trim tree branches away
from overhead power lines; that Crowl ey had no opinion as to how
much trimmng should have been done before this accident; that
Crowm ey did not know how close the line was to the tree J.J.
Fl i ppo was clinbing; and that he had no opinion as to how often
BCE shoul d have been trimmng at the subject |ocation before the
acci dent.

BGE's argunment is simlar to the one nade by Montgonery
County in MIller v. Montgonmery County 64 M. App. 202, cert.
denied, 304 M. 299 (1985), when it contended that a traffic
engi neer, who had never perforned hands-on repair of traffic
signal conponents, was not qualified to render an opinion as to
the cause of intermttent traffic light failures that resulted in
a nmotor vehicle collision at the intersection of Briggs Chaney
Road and Col unbia Pike on 19 Septenber 1980. We rejected that
argunment in Mller, stating:

As the Court of Appeals noted in Radman v.
Harold, 279 M. 167, 171, 367 A 2d 472
(1977), "[We perceive no reason why a person
who has acquired sufficient know edge in an
area should be disqualified as [an expert]...
merely because he has never personally
performed a particul ar procedure.” [Enphasis
in original.]
64 Md. App. at 212.

In this case, M. Gy's educational background and work

experience qualified himas an expert in the field of power line
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construction and naintenance. Mai nt enance includes tree
trimmng. As the trial court properly concluded, a person with
M. Gay's qualifications does not have to have studied forestry
or to have had hands-on experience in triming or cutting down
trees to be able to testify that the tree in question should have
been trimmed by BCGE as part of proper power |ine nmaintenance.
Li kewi se, M. Crow ey's education and experience qualified himas
an expert wtness in the field of electrical engineering,
including the requirements of the National Electric Safety Code.
The court properly concluded that a person with M. Crowey's
qual i fications does not have to have studied forestry, or to have
had any hands-on experience in trimmng trees, or to have any
specific know edge as to how to trim or how much to trim a
particular tree to be able to testify that a particular tree
shoul d have been trimed in order to conply with the NESC

We perceive no abuse of discretion by the court in
permtting Messrs. Gay and Crow ey to testify as experts in their
respective fields and to render the opinions they testified to in

this case.

VI
Wil e cross-exam ning WIliam Rees, the Supervisor of BGE s
Forestry Managenent Unit, appellees' counsel questioned M. Rees

about remarks he had made at a Bowie Cty Council neeting
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subsequent to the accident of 1 Cctober 1992. Those remarks
referred to clinbable trees—trees likely to be clinbed by
children—n the vicinity of high power lines and the policy of
BGE to renpve such trees as a safety neasure. All questions put
to M. Rees about BGE's policy concerning clinbable trees were
objected to; the court overruled many of the objections, and M.
Rees testified that, in substance, he had made the follow ng
statenents at the Bowe Cty Council neeting:
1. BGE will work closely with residents
that have clinbable trees in their vyards,
near overhead electric lines, and BGE would
like to renove those trees.
2. BCE believes that clinbable trees
are a real invitation to a child, and BGE
woul d i ke to renove those trees.
3. \Wite pine trees can have a | adder-
i ke effect that nmakes themeasy to clinb and
BCE needs to take care of this by trinmng.

Appel l ant asserts that M. Rees's testinony elicited by
appel l ees’ counsel was "highly prejudicial (if not fatal) to
BGE's defense" because it indicated that BCGE recognized the
i nadequacy of its pre-occurrence utility tree trinmng policy and
practices. It contends that, in overruling its objections to the
questions propounded to M. Rees and thereby forcing him to
testify as set forth above, the court violated Ml. Rule 5-407 and
thus erred. Rule 5-407, entitled "SUBSEQUENT REMEDI AL MEASURES, "
provi des:

(a) In General. — Wen, after an
event, neasures are taken which, if in effect
at the time of the event, would have made the

event less likely to occur, evidence of the
subsequent neasures is not admssible to
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prove negligence or culpable conduct in
connection with the event.

(b) Adm ssibility for O her Purposes.
—— This Rule does not require the exclusion
of evidence of subsequent neasures when
of fered for another purpose, such as proving

owner shi p, control, or feasibility of
precautionary neasures, if controverted or
i npeachnent .

When appellant's counsel voiced an objection and invoked
Rul e 5-407, Judge Spellbring recessed the jury and prelimnarily
took the testinony out of the jury's presence. Then, finding
that the substance of M. Rees's testinony did not concern
renedi al nmeasures taken or policies adopted after and because of
J.J. Flippo's accident, Judge Spellbring overrul ed the objections
and all owed the evidence to be presented to the jury. W comend
the cautious procedure adopted by Judge Spellbring and, upon
review of the record, agree with his findings and his ruling.

When an objection is nade that plaintiff's counsel is
attenpting to introduce evidence of a "renedial neasure"” that
shoul d be excl uded under Rule 5-407(a), the trial judge nust make
a factual determnation as to whether the testinony sought to be
elicited woul d be about a subsequent renedial neasure within Rule
5-407(a) and, if so, whether it would be adm ssible under Rule 5-
407(b). Such factual findings by the trial judge are entitled to
great deference and wll not be disturbed unless clearly

erroneous, i.e., unsupported by any substantial evidence. Heat &

Power Corp. v. Ar Products & Chemcals, Inc., 320 M. 584
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(1990); Mayor of Rockville v. Walker, 100 M. App. 240 (1994);
Ml. Rule 8-131(c).

Rees's testinony indicated that at the neeting (which
occurred about two weeks after the accident) he spoke about past
safety practices of BGE and post-accident internal discussions
involving the potential inpact of the incident on those
practices. He stated that the purpose of his appearance at the
Bow e town neeting was solely in response to a crisis, or "damage
control." Reference was made to a manual of guidelines printed
in June 1993, which contained material that reflected both pre-
acci dent practices and post-acci dent change of policy. Since the
nmeeting was shortly after the accident and the guidelines were
not published until about nine nonths later, Judge Spellbring
concl uded, reasonably, that the post-accident policy changes had
not been formul ated as of the date of the town neeting. W hold,
therefore, that the trial judge's factual finding that M. Rees's
comments at the neeting did not constitute evidence of
"Subsequent Renedi al Measures"” within the neaning of Rule 5-407
was not clearly erroneous. Consequently, we hold that Rul e 5-407
did not require exclusion of the evidence and that the court
correctly overruled appellant's objections to the cross-

exam nation of M. Rees.
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Appellant filed a pretrial nmotion in limne to exclude
testinony that the high voltage single phase power |ine that
caused injury to J.J. Flippo was not providing electric service
to anyone and served absolutely no purpose. The court agreed
with appellant's argunent that, since the only negligence all eged
by the plaintiffs was the failure to trim the white pine tree
that J.J. was clinbing when he got hurt, evidence that tended to
indicate that the wire that caused the injury either should not
have been there or should not have been carrying electricity was
irrel evant. Refusing to permt appellees to anend their
conplaint to assert that BGE was negligent in maintaining that
particul ar power line, the court ruled that counsel for appellees
would not be permtted to present the evidence that appellant
want ed to excl ude.

The court noted, however, that appellant had filed a third-
party conplaint against M. and Ms. Gaines, seeking indemity
fromthemfor all suns that BGE m ght be adjudged to be liable to
the Flippos. The third-party conplaint alleged that the
occurrence was caused solely by the carel essness, recklessness,
want of due care, and negligence on the part of the Gai neses who
knew, or should have known, that the overhead power lines in
close proximty to their tree was dangerous; that they invited
J.J. Flippo onto their property and knew, or should have known,
t hat he would not discover or realize the danger; that, having a

duty to make the dangerous condition reasonably safe or to warn
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the mnor plaintiff, they failed to do either; and that their
negl i gence, not any negligence by BGE, was the proxi mate cause of
the child' s injury. The court ruled that, although evidence of
BGE s mai ntenance of the unnecessary and useless charged line
would not be relevant in the plaintiff's case against BGE it
could be relevant in BGE's third-party action against M. and
Ms. Gaines for indemmity. Therefore, the court rul ed, appellees
could not introduce the evidence that BCGE sought to exclude, but
the Gaineses, if they remained third-party defendants, would be
allowed to introduce such evidence.

Appellant did not dismss its third-party conplaint, and
during the course of the trial it was counsel for M. and Ms.
Gaines, the third-party defendants, and not appellees' counsel
who elicited testinony, over appellant's objection, that the high
voltage wire that injured J.J. Flippo was unnecessarily energi zed
and served no useful purpose as an energized wre. | ndeed, as
was brought out by the Gai neses' attorney during exam nation of a
BGE enpl oyee, a non-hazardous guy wire at that |ocation would
have served the only function being served by the energized wre,
i.e., a support for the pole.

In view of the fact that BGE brought up the subject before
trial, we perceive no nerit in its present conplaint that it was
"not prepared to respond to allegations of inproper design and
installation of the overhead electric distribution system at the

| ocation.” And in view of the fact that the third-party
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def endants, not appellees, brought out the evidence, appellant's
conplaint to this Court that "[b]y allowng the plaintiffs to
i ntroduce evidence which significantly was at variance with the
Amended Conplaint, the plaintiffs were able to devel op, during
trial, a second theory of liability which BGE had no opportunity
to defend" is absurd.

The evidence conplained of was relevant to the third-party
conplaint, and the court commtted no error in permtting the

third-party defendants to introduce it.

X

Based on neasurenents taken the day after the accident, BCE
enpl oyee Larry Merkousko prepared a drawing of the white pine
tree with the neasurenents noted thereon. Those neasurenents
reflected the distance fromthe ground to the single phase bare
alumnum wire that injured the mnor plaintiff (25 feet 2
inches), the distance fromthe insulated triplex wre below the
alumnumwire to the ground (19 feet), and di stances between each
of those wres and various burn marks on the tree. Over
appel l ees’ objection, the court allowed the drawing to be
i ntroduced in evidence.

Cross-exam nation of M. Merkousko reveal ed that the draw ng
was not to scale and did not reflect the height, wdth, or
t hi ckness of the tree. When asked whether the drawing was

accurate, as he had previously testified, M. Merkousko said,
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"Measurenents are." He admtted that there may have been nore
branches in the area of the wire than the draw ng depicted.
Appel | ees renewed their objection to introduction of the draw ng,
but the <court ruled that the drawing wuld be admtted.
Nevertheless, in view of the testinony that the draw ng was not
to scale and did not "equal the height, wdth or thickness of the
tree" and that there are branches above the prinmary line that are
not shown on the draw ng, Judge Spellbring instructed the jury
that the drawing was admtted for the accuracy of the
measur enents shown thereon but "is not in evidence to prove what
the tree | ooked Iike" either on the date of the incident, October
1st, or the date M. Merkousko was on the scene, Cctober 2nd, or
on the date he made the draw ng, COctober 5th.

That limting instruction is the basis for appellant's tenth
assertion of error.

Appel | ant concedes that the adm ssibility of scene draw ngs
and sketches is within the discretion of the trial judge. State
Roads Comm v. Hance, 242 M. 137, 141 (1966); State, Use of
Charuhas v. Heffelfinger, 226 M. 493 (1961). It argues,
neverthel ess, that the instruction given by the court to the jury
limting the use it mght make of the exhibit was an abuse of
di scretion. Appellant argues that the Merkousko drawi ng was the
only denonstrative evidence that it had to prove its defense,
which was that the single phase overhead wire at issue was not

| ocated within the scope of the branches of the tree. Because
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the limting instruction deprived it of the only denonstrative
evi dence that supported its defense, appellant asserts, the court
abused its discretion in instructing the jury that the draw ng
was evidence only of the nmeasurenents shown thereon and was not
evi dence of what the tree | ooked Iike.

It should be obvious that, if the admssibility of a draw ng
is within the discretion of the trial judge, it is equally within
the judge's discretion to admt it for a limted purpose only.
In view of the fact that the Merkousko drawi ng did not purport to
be an accurate depiction of the appearance of the tree and the
proximty of its branches to the electric lines, we certainly
percei ve no abuse of discretion in the limting instruction. BCE
wanted the jury to get the inpression that the branches of the
tree did not overhang the wire and that the wire was not "in the
scope of the branches of the tree." The drawi ng m ght have given
t hat i npression. The difficulty is that that inpression was
admttedly wong. There were branches overhanging the wres that
the drawing did not depict and branches growi ng much closer to
the wires than the drawing did depict. For that reason alone
the court would have been perfectly justified in refusing to
admt the drawing in evidence. Recogni zing that there was no
di spute about the accuracy of the neasurenents depicted on the
drawi ng, however, the court admtted the sketch in evidence for

t he purpose of proving those neasurenents. It sinply refused to
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let the sketch be considered for what it admttedly was not—an
accurate depiction of the appearance of the tree.

There was no error or abuse of discretion in that ruling.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



