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The subject of this appeal is the doctrine of transferred
i ntent. The particular question is whether that doctrine,
i ndi sputably applicable when an unintended victimis killed and the
crime charged is a consummated homcide, is simlarly applicable
when the unintended victimis not killed (either hit but only
wounded or not even hit but only endangered) and the arguable
crime, even with the benefit of the doctrine, would only be an
inchoate crimnal homcide, such as 1) assault with intent to
murder, 2) attenpted nurder (in either degree), or 3) attenpted
vol untary mansl aught er.

The appellant, Latrice Mchelle Harvey, was convicted by a
Prince George's County jury of assault with intent to nurder and
reckl ess endanger nent. On this appeal, she raises three
contenti ons:

1) That t he trial j udge erroneously
instructed the jury on the subject of
transferred intent;
2) That the trial judge erroneously failed
to nerge the conviction for reckl ess
endangernent into the conviction for assault
with intent to nurder; and
3) That the evidence was not legally
sufficient to sustain the conviction for
assault with intent to nurder.

The Facts

At approximately 10:30 P.M on June 14, 1994, at an apartnent
conpl ex at 1107 Nalley Road in Landover, Prince George's County, a

gunfi ght occurred. An innocent bystander, Tiffany Evans, was shot

in the leg and taken to a hospital. For purposes of further
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anal ysis, Tiffany Evans is the "unintended victim or "unintended
target." The appellant, informally known to everyone in the
nei ghborhood as "Kitty Cat," was not the shooter. The shooter was
Kitty Cat's male conpanion. The trouble started with a fight on
the parking |lot between two groups of young nen. The | eading
conbat ant on one side was a young nman naned Antoine. The | eading
conbatant on the other side was Kitty Cat's brother. It was while
that fight was in progress that Kitty Cat and the ultimte shooter
approached the scene of the confrontation.

The gun that was ultimately fired was passed, wapped in a
white towel, by an unidentified nmale to Kitty Cat. She then passed
it, in turn, to her conpanion, who did the actual shooting. As
Kitty Cat passed the gun to the shooter, she pointed to one young
man in the crowd and told her conpanion, "Shoot him" One w tness
al so heard Kitty Cat say that "she wanted him dead." The nale
conpani on, on her command, started shooting but m ssed the intended
target, who turned and ran away. The shooter did not give chase.
Approxi mately five shots had been fired. Kitty Cat then tapped her
conpani on and caught his attention again. She pointed at another
target and, again at her direction, her conpanion fired
approxi mately four additional shots. That second intended target
was standing in close proximty to Tiffany Evans. The four shots
m ssed their intended target, but one of the errant bullets hit

Tiffany Evans in the | eg.
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The Jury I nstruction

Over the appellant's objection, the trial judge gave the
follow ng instruction on the subject of transferred intent:
In this case there are two | egal theories
that are applicable, and those are the theory

of aiding and abetting another, and
sonething we call transferred intent.

* * *

The doctrine of transferred intent neans

that the intent follows the bullet. The
intent is--1 think there was one w tness that
said that the bullet didn't have any nanme on
it or whose nane is on the bullet. WlIl, the

transfer of intent neans that the intent
foll ows wherever the bullet goes.

During the course of its deliberations, the jury sent out a note
asking for a further explanation of transferred intent. Again over
the appellant's objection, the trial judge gave the follow ng
suppl enental instruction:

Al right. Ladies and gentlenmen of the jury,

the doctrine of transferred intent is not a
very comon thing that juries have to deal

with. | have borrowed an instruction from
anot her judge, which | hope will be helpful to
you.

The doctrine of transferred intent applies
to the specific intent to murder. Transferred
intent neans that if one specifically intends
injury to another person, and in an effort to
acconplish the injury or harm upon a person
ot her than the one intended, he is guilty of
the sane kind of crinme as if his aimhad been
nore accurate.

The fact that a person actually was killed
instead of the intended victim is inmmterial,
and the only question is what woul d have been
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the degree of guilt, if the result intended
actual ly had been acconplished. The intent is
transferred to the person whose death or harm
has been caused.

The appellant's primary contention is that the doctrine of
transferred intent is inapplicable to the crime of assault wth
intent to nurder and erroneously relieved the State of its
obligation to prove the required nens rea of a specific intent to

kill directed at the actual assault victim Tiffany Evans.

Whose Intent |s Being Transferred?

Before turning to the ultimate question of the applicability
of the transferred intent doctrine to a charge of inchoate cri m nal
hom ci de, one nodest procedural conplication nmust be acknow edged
and dealt with. Wth regard to the shooting of Tiffany Evans, the
appel l ant, of course, was not the principal in the first degree.
That role was played by the appellant's mal e conpani on, the actual
triggerman. The appellant was nerely a principal in the second
degree, present at the scene and actively aiding and abetting the
first-degree principal in his crimnal conduct but not herself
wi el ding the gun. To what extent, therefore, does the appellant,
as a second-degree principal, partake of the guilt of the first-
degree principal and to what extent nust she generate her own
guilt? That depends on which particular elenent of the |arger
crime is being exam ned.

Wth respect to the actus reus--the physical battery of

Tiffany Evans--the appellant bears full responsibility for whatever
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her companion did. The shooter commtted a crimnal act regardl ess
of whether his marksmanship was good or bad, and the appell ant
shared full responsibility for the crimnal act itself. She was
responsi ble for the consequences of his bad aimas surely as she
woul d have been responsible for the consequences of his good aim
The actus reus of the first-degree principal is attributable to all
parties to the crine.

Al though we are in this case dealing with an inchoate crimna
hom ci de rather than a consummated crimnal hom cide, the |aw that
has been devel oped in the consummat ed hom ci de context, as to which
el ements of a crinme are shared by all nmultiple defendants alike and
which elenments nust be established independently as to each
defendant individually, is instructive in this context as well.
All participants in a crime--the various aiders, abettors, and
inciters, the principals in the second degree and the accessories
before the fact--are tied into the crimnal act itself, to wt,

into a common and col |l ective actus reus.

|f, therefore, the level or degree of guilt for a crimna
hom cide is controlled by the actus reus, then the guilt |evel of
all participants nust rise or fall together. I f the hom cide
occurred in the perpetration or attenpted perpetration of a felony
spelled out in Mi. Code Ann., Art. 27, 88 408, 409, or 410, for
instance, all parties to the crinme would be guilty of felony-nurder
inthe first degree. Their individual intents would be inmmaterial,

provided only that they had the necessary intent to commt the
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under | ying felony. If the felony should be one of the residua
fel oni es under the common | aw fel ony-nmurder doctrine and not one of
those listed in sections 408, 409, or 410, the gquilt of all
partici pants woul d then be nurder in the second degree, under the
common | aw fel ony-nurder doctrine. |f the crinme being perpetrated
were a m sdeneanor and death resulted, all participants woul d be
guilty of manslaughter under the comon |aw m sdeneanor -
mansl| aught er doctri ne. It is, with respect to those particular
crinmes, the collective act to which all defendants are tied that
controls the level of guilt.

When the degree of aggravation or |evel of blaneworthiness of
a crime, however, is not automatically a function of the crim nal
act itself but depends, rather, on the additional presence of sone
special nental elenent or specific intent--in this case the
specific intent to kill that could elevate a sinple assault and

battery into an assault with intent to nurder--each co-participant

inthe crineis on his own as to that nental elenent. The nens rea

of each participant is independent of that of all other
partici pants. It is the unique nens rea of each defendant that
controls the level of guilt of that defendant. An aider and

abettor or an accessory before the fact nmay be nore bl ameworthy
than the principal in the first degree or equally blanmeworthy or

| ess blameworthy. Each nens rea floats free.

In State v. Ward, 284 MJ. 189, 201, 396 A 2d 1041 (1978),

Judge Orth noted in this regard:
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Furthernore, a principal in the second degree
may be convicted of a higher crinme or a | ower
crime than the principal in the first degree.
Clark & Marshall § 8.05, p. 521; Perkins at
670-671.1°

15. Perkins gives exanples. "[The
principal in the second degree] may
be convicted of first-degree nurder,
for exanple, although the [principal
in the first degree] has been
convi cted of second-degree nurder
Simlarly, the forner my  be
convicted of nurder although the
| atter has been convicted of
mansl aughter, since an abettor may
counsel wth malice aforethought
what the other perpetrates in the
sudden heat of passion. An abettor
may be convicted of felony even
t hough the perpetrator has been
convicted of m sdeneanor only.
Needl ess to say, the abettor may be
convicted of a | ower degree of crine
than the perpetrator.” 1d. at 671
(footnotes omtted).

Al t hough, as State v. Ward noted, the guilt levels of

principals in the first and second degrees could rise and fal

i ndependently of each other, the comon |aw was far nore rigid in
the case of accessories before the fact. At the common |aw, an
accessory before the fact could not be found guilty, either in
terms of the crime or the degree of a crine, at a higher |evel of
bl amewor t hi ness than could the principal in the first degree. The

Court of Appeals abrogated that limtation in Jones v. State, 302

Md. 153, 486 A 2d 184 (1985), and held that the guilt |evel of an
accessory before the fact could be determ ned exclusively by the

nens rea of that accessory and was not in any way dependent on the
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guilt level of the principal in the first degree. Judge Eldridge
wote for the Court, 302 Ml. at 161

Merely because the evidence in the principal's
trial may have been different, or the
princi pal may have agreed to a favorable plea
bargain arrangenent, or the jury in the
principal's trial my have arrived at a
conprom se verdict, is not a good reason for
allowwng the accessory to escape the
consequences of having commtted a particular
offense. . . . Consequently, with respect to
cases where the trials of accused accessories
before the fact commence after the date of our
opinion in the present case, an accessory
before the fact may be convicted of a greater
crime or greater degree of crinme than that of
whi ch his principal was convicted. (Ctations
omtted).

The question of differing levels of guilt arose squarely as

the critical issue for decision in Cates v. State, 97 Ml. App. 180,

181, 627 A.2d 555 (1993):

The single question raised by this appeal
is sinple. Wen two defendants are jointly
convicted of perpetrating a crimnal hom cide,
must their levels of guilt (blanmeworthiness)
be the sane? The answer is equally sinple:
No.

The death of one Patrick Stanford was a crimnal hom cide.
Both the appellant Oates and a codefendant naned Gles jointly
participated in that crimnal homcide. dles, the principal in
the first degree, was found to be guilty of murder, of the
specific-intent-to-kill variety, in the second degree:
[ T] he jury obviously concluded that Gles was
a principal in the first degree, the w el der
of the weapon that struck the fatal blows.

From the multiplicity of potentially fatal
bl ows, noreover, the jury concluded that Gl es
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attacked Stanford wth a specific intent to

kill. The jury gave Gles the benefit of the
doubt, however, when it concluded that that
specific intent to kill was not preneditated.

The obvious verdict under the circunstances
was that Gles was guilty of nurder in the
second degree.

i ndi sputably guilty of participation in the lethal act,

share the
prenmedi t at

di fferent

97 M. App
Cat es

i nconsi ste

nens rea of a specific intent to Kkill,

al bei t
did not

ei t her

ed or wunpreneditated. Hs nmens rea was both of a

kind and at a different | evel of bl aneworthi ness:

It is equally clear that the jury
concluded, wth abundant support in the
evi dence, t hat t he appel | ant jointly
participated with Gles in the crimna
hom cide. The jury obviously concluded that
the appellant was a principal in the second
degree, not welding the |lethal weapon but
actively aiding and abetting the man who di d.
Perhaps crediting the excul patory testinony of
the appellant or at |east entertaining sone
doubt thereby, the jury did not conclude that
the appellant attacked Stanford wth a
specific intent to kill or even a specific
intent to do grievous bodily harm G ving the
appel lant a significant benefit of the doubt,
it concluded sinply that the appellant was
guilty of either 1) grossly negligent, life-
endangering conduct toward Stanford or 2) the
perpetration of an unlawful act (assault and
battery) wupon Stanford that resulted in
Stanford' s death. Either of those closely
related states of mnd wuld render the
appel lant guilty of involuntary mansl aughter.
That was the verdict the jury returned as to
t he appel | ant.

. at 184.

claimed that the two verdicts were

"l egal ly

nt" and that he could not be guilty of "aiding and
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abetting the crinme of grossly negligent involuntary mansl aughter™
when the verdict with respect to the first-degree principal had
been for an intentional nmurder in the second degree. In rejecting
that contention, we reasoned, 97 Ml. App. at 185:

The appellant betrays a lack of
appreciation of the conmplex matrix of
bl amewort hiness arising out of a single
crimnal homcide. The appellant was not in
this case an aider and abettor to involuntary
mans| aughter any nore than he was an ai der and
abettor to second-degree nurder or an aider
and abettor to first-degree nurder. He was,
purely and sinply, an aider and abettor to
crimnal homicide, that and nothing nore.
Wen two or nore persons are joint
participants in a crime, they are joint
participants only with respect to a single and
common actus reus. \Were, however, a single
crim nal act has di fferent | evel s of
bl amewor t hi ness conti ngent upon the particul ar
nens rea wth which it 1is perpetrated,
multiple participants in that crime do not
necessarily share the same nens rea. Although
joint participation ultimtely depends upon a
mutual tie to the sanme crimnal act, the
i ndividual nentes reae or levels of guilt of
the joint participants are permtted to fl oat
free and are not tied to each other in any
way. If their nentes reae are different,
their independent |evels of guilt, reflected
by nondependent verdicts, will necessarily be
different as well. (Enphasis supplied).

This Court went on to observe that with respect to crimna
hom cide, "there is a single guilty act but a rich snorgasbord of
guilty mnds fromwhich to choose.” 97 M. App. at 185-86. The
opi nion then gave exanples, at 97 Ml. App. 187, of the varied nenus
t hat such snorgasbords m ght present:

The nens rea or | evel of blaneworthiness of
a principal in the first degree by no neans
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controls t he nmens rea or | evel of
bl amewort hi ness of a principal in the second
degree or of an accessory before the fact. |If

t hree codefendants burst into a notel room and
di scover the wfe of one of themin an act of
adultery, what is the crinme if the two
adulterers are then shot and killed? |If the
triggerman (the principal in the first degree)
is the cuckolded husband, the Rule of
Provocation may mtigate his guilt dowward to
t he mansl aughter |evel. The acconplice who
hands hi mthe gun, however, will be guilty at
least of nurder in the second degree

notw t hstanding the fact that he is aiding and
abetting a nmere manslayer. If the third
codef endant, who | ed the suspicious husband to
the motel roomin the first place, knew full

wel | what would there be found and had been
schem ng for sonme tinme thereby to get rid of
the adul terous |l over, his preneditated intent
to kill would raise his guilt to the first
degree notwi thstanding the guilt of his fell ow
participants at |lower |levels. Conversely, the
principal in the first degree (the triggernan)
coul d have possessed a preneditated intent to
kill and his aider and abettor, who handed him
the gun in a fit of jealous rage, m ght be the
beneficiary of the Rule of Provocati on.

Before we even begin to talk about the propriety of
transferring a specific intent to kill fromthe intended target to
t he unintended target, therefore, we nust determ ne whose intent we
are contenplating transferring--that of the first-degree principal
who pulled the trigger or that of the appellant who aided and
abetted him Their respective intents may coincidentally have been
t he sane, but they were not necessarily so.

At the trial of the aider and abettor, Kitty Cat, the
particular nens rea of the triggerman, even assum ng he had one, is

a matter of blithe unconcern to us. Once the triggerman commtted
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the actus reus which the appellant aided and abetted, the

triggerman can be conveniently factored out of the equation. To be
guilty, even as a principal in the second degree, of assault wth
intent to nurder, it is the appellant herself who nust have
entertai ned, as she aided and abetted, the specific intent to kill

the second intended target. That is the sine gua non before we

even consider the propriety of transferring that specific intent to
kill fromthe intended target to the unintended victim Tiffany
Evans. Self-evidently, that which does not exist in the first
i nstance cannot be transferred.

In this case, however, the evidence was legally sufficient to
permt a finding that the appellant specifically intended to kil
the two targets toward whom she directed her conpanion's fire. |If
directing a deadly weapon at a vital part of the human anatony can
give rise to a permtted inference of an intent to kill, which it
most assuredly can, then, by parity of reasoning, aiding and
abetting the directing of a deadly weapon at a vital part of the
human anatony can give rise to the sane permtted inference. There
was, noreover, evidence that the appellant, as she directed her
conpanion's fire, had said, "Shoot hinf and "I want himdead." The
express utterances were, to be sure, wth respect to the first
i ntended target, but there was no indication, as she inmmediately
redirected fire at a second intended target, that her deadly

pur pose had in any way aneli orat ed.



- 13 -

Since there was legally sufficient evidence to show that the
appel l ant harbored a specific intent to kill the second intended
target, the stage is set for inquiring into whether that specific
intent to kill can be transferred, in the context of an assault
with intent to nurder trial, from the intended target to the
uni ntended victim Tiffany Evans. The inquiry into whether a
doctrine developed to handle special problenms in cases of
consummat ed hom cide should be extended to cases of inchoate
hom cide requires us to |look at the evolution of the transferred
intent doctrine generally.

Transferred Intent Generally

Suppose the intended victimin the cross-hairs of the gunsight
is the President of the United States, Franklin Delano Roosevelt.
Suppose the assassin's aimis unsure and the unintended recipient
of the errant shot is Mayor Anton Cermak of Chicago. Wat is the
guilt of the assassin with respect to Mayor Cermak, to whom the
assassin bore no ill-will nor ever intended any harn? W encounter
the issue of transferred intent, whereunder it is sonetines said
that the intent follows the bullet.

As we attenpt to follow the badly ained or otherw se errant
bullet that msses or is deflected fromA (the intended target) and
then hits or cones perilously close to B (the unintended target),
a matrix of no less than nine conbinations of crimnal harns or

acti rei presents itself. On the vertical axis, the intended
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target may have been 1) ainmed at but mssed, 2) hit but only
wounded, or 3) hit and killed. Wth respect to each of those
possibilities, there are then three further possibilities on the
hori zontal axis. Those are where the unintended target may have
been 1) hit and killed, 2) hit but only wounded, or 3) endangered
but m ssed. \Wich conbinations are appropriate subjects for the

application of the transferred intent doctrine?

Uni nt ended Uni nt ended Uni nt ended
Target H't and Target Hi t Tar get
Killed But Not Killed M ssed
| nt ended
Tar get 2 2 2
M ssed
| nt ended
Target Hit 2 2 "
But Not Killed
| nt ended
Target Hit and ? ? ?
Killed

When the Intended Victimls M ssed
and the Unintended Victimis Killed

The classic transferred intent scenario was that in which
| ethal force was directed toward an intended victim mssed its
target, and killed an unintended victim That was the context in
whi ch the doctrine was hamrered out as part of English common | aw.

The doctrine was early recogni zed at common law. Sir Matthew Hal e,
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in 1l Hstory of the Pleas of the Crown (published posthunously in

1736), said, at 466:

To these may be added the cases
abovenentioned, viz. if A by malice fore-
t hought strikes at B. and m ssing himstrikes
C. whereof he dies, tho he never bore any
malice to C. yet it is nurder, and the |aw
transfers the nmalice to the party slain; the
i ke of poisoning.

Forty years later, Sir WIliam Bl ackstone, in 4 Cormentaries on the

Laws of England, reiterated the common | aw rul e according to Hal e,

at 200-01:

Thus if one shoots at A and nisses him but
kills B., this is nurder; because of the
previous felonious intent, which the |[|aw
transfers fromone to the other. The sane is
t he case where one | ays poison for A ; and B.,
agai nst whom the prisoner had no malicious
intent, takes it, and it kills him this is
| i kew se murder

Strangely, that alnobst wuniversally recognized comon | aw
doctrine of transferred intent had never been squarely before the
appel late courts of Maryland until it cane before the Court of

Special Appeals in dadden v. State, 20 Ml. App. 492, 316 A 2d 319,

aff'd 273 Md. 383, 330 A .2d 176 (1974). The killer, John M chael
"Box" d adden, was involved in a dispute with Walter Edward "Rabbi"
Siegel over the sale of $20 worth of heroin of an allegedly
inferior grade. As "Box" chased "Rabbi" several tinmes around a
truck in the 2300 bl ock of Barclay Street in Baltinore, he wildly
fired off four or five shots froma .45 caliber revolver. None of

the shots hit "Rabbi," who got away unscathed. O the wild shots,
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however, one went through a nearby w ndow, one hit a w ndow sill,
and two others struck nearby houses. A twel ve-year-old boy was
seated on his living roomcouch at 2325 Barclay Street when a .45
caliber bullet fatally pierced his heart and both lungs. 20 M.
App. at 494-95.

d adden contended, on appeal, that he should not have been
convicted of first-degree nurder because he bore no nalice toward
the unintended victim He argued that the conmmon | aw doctrine of
"transferred intent" should not be received into Maryl and, although
he acknowl edged that it was the law in the overwhelmng majority of
common |aw jurisdictions. This Court, 20 MJ. App. at 495, had "no
difficulty in deciding that '"transferred intent' is, and shoul d be,
a part of the coomon law of this State.” After analyzing at |length
the various treatises and authorities, the Court concl uded:

W now hold that the doctrine of
"transferred intent" is the law of Maryland
and that whatever nens rea a defendant
entertains as to his intended target wll
carry over to any unintended victim when the
attack goes wide of its mark.

20 Md. App. at 498.
In G adden v. State, 273 Md. 383, 330 A . 2d 176 (1974), the

Court of Appeals affirmed the decision of this Court. 1In the very
t horoughly researched opinion of Judge O Donnell, it then
suppl enmented the review of comon |aw authorities by reference to
several of the early English cases, 273 Md. at 390-91. The Court

of Appeals specifically rejected d adden's contention that the
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"transferred intent" doctrine was unworthy of incorporation into
Maryl and because it was a "curious survival of the antique |aw':

Al though admttedly the doctrine is of
"ancient vintage," we do not agree with the
petitioner's contention that under nodern
statutory classifications it is a "curious
survival of the antique law' requiring its
rejection. It has lost none of its patina by
its application over the centuries down unto
nmodern times; its viability is recognized by
its current acceptance and application.
(Footnote omtted).

273 M. at 392. Judge O Donnell then engaged in a definitive
survey, 273 Md. at 392-403, of the case |aw throughout the United
States accepting the doctrine of "transferred intent."”

In analyzing the developnent of the "transferred intent”

doctrine at the common |aw, Evans v. State, 28 MI. App. 640, 687-

88, 349 A 2d 300 (1975), aff'd 278 M. 197, 362 A 2d 629 (1976),
poi nted out that although the notion that the intent "transferred"
fromone victimto another was, in effect, a legal fiction in the
course of the law s devel opnent, the doctrine today is emnently
sound in application:

In wearlier evolutionary stages, a |ega

fiction or a procedural device may have been
at work. It is now clearly recognized,
however, that what is involved is sinply a
rule of substantive |aw that the nens rea of
murder as to anyone coupled with the actus
reus of a homcide is sufficient to constitute
the crime of nmurder. As long as the nens rea
and the actus reus correspond in tinme, there
is no requirement that the nens rea be
directed specifically at the actual victim
The nodern and better explanations of the
doctrine point out the inappropriateness of
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the word "transferred" in the earlier case
| aw.

Perkins, Gimnal Law (2d [e]d. 1969) nakes
it plain that to speak of "transferring the
malice" was sinply "to offer an unsound
explanation . . . to support a very sound
conclusion,"” saying at 826:

"If, wthout justification, excuse
or mtigation, Dwith intent to kill
A fires a shot which m sses A but
unexpectedly causes the death of B,
Dis guilty of nurder. To speak of
transferring the malice fromA to B
is nmerely to offer an wunsound
expl anation (carried over from the
law of torts) to support a very
sound concl usi on. The proper
explanation is that Dis guilty of
murder in such a case because al
el ements of the offense are present,
wth nmention if it seens necessary
of the fact that as a crinme the
wong was committed against the
state. An intent to commt hom cide
w thout justification, excuse or
mtigation, is nmalice aforethought;
D had such an intent and therefore
had mal i ce aforethought; and an act
done by D wth this malice
af oret hought caused the death of
anot her--and hence D has commtted
hom cide with malice aforethought,
which is nurder by definition."

To a simlar effect is LaFave and Scott, Crimnal Law (1972), at
253, pointing out that the right result is reached but that the
earlier "sort of reasoning is, of course, pure fiction":

These proper conclusions of law as to

crimnal liability in the bad-aim situation
are sonetines said to rest upon the ground of
"transferred intent" . . . This sort of
reasoning is, of course, pure fiction. A

never really intended to harmC, but it is not
necessary, in order to inpose crimna
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ltability upon A, to pretend that he did.
VWhat is really neant, by this round-about
met hod of explanation, is that when one person
(A) acts (or omts to act) with intent to harm
anot her person (B), but because of a bad aim
he harns a third person (C) whom he did not
intend to harm the |law considers him (as it
ought) just as guilty as if he had actually
harmed the intended victim I n other words,
crim nal hom ci de, battery, arson and
mal i cious mschief do not require that the
def endant cause harmto the intended victim
an unintended victimwll do just as well."
(footnotes omtted).

In that classic scenario, one corner of the matrix was readily

filled in:
Uni nt ended Uni nt ended Uni nt ended
Target H't and Target Hi t Tar get
Killed But Not Kill ed M ssed
| nt ended
Tar get TRANSFERRED ? ?
M ssed | NTENT
| nt ended
Target Hit 2 ) "
But Not Killed
| nt ended
Target Hit and ? ? ?
Killed

The Conceptual Probl em

Some of the early, and sinplistic, explanations of the
transferred intent doctrine gave rise to sonme troubling conceptual
problens. The classic fornulation envisioned a single actus reus--
the death of the unintended victim If the single nens rea--the

specific intent to kill the intended victim e.qg.--could then be
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"transferred" to the unintended victim the unitary nens rea could

conbine with the unitary actus reus to produce one unitary and

doctrinally tidy crime. QE. D
The sinple arithnetic explanation proved i nadequate, however,

when there was nore than one actus reus. Suppose, in addition to

the death of the unintended victim the intended victim had al so
been killed or, at |least, wounded by the bullet inits flight. If
the nens rea had to be used to prove the crine against the intended
victim what was then left to be "transferred" to the case
i nvol ving the unintended victin? The conceptual problem al so arose
even where the deadly force m ssed the intended victimconpletely
but the State nonethel ess sought to charge the assailant with the
inchoate crinme of attenpted nurder or assault with intent to

murder. If the nens rea were in limted supply, to which of two

crinmes should it be allocated? How could a single nens rea be nade
to do double duty? It may now seem silly but this sort of
angui shing was, in the course of the |aw s devel opnent, a doctri nal
stunbl i ng bl ock.

The limting factor in such analysis was that, subconsciously,

it assuned that it nust apply the sane arithnetic to the nens rea

that it applied to the actus reus. It thereby created unnecessary
but perplexing problenms. |If the nens rea has been transferred to
the unintended actus reus, it is asked, how then could it still be

avail able for an inchoate crinme involving the intended actus reus?

If it had been transferred sonewhere else, how could it still be
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avail able here? Conversely, if we had used up the nens rea by

conbining it wth the intended actus reus to nmake one conplete

i nchoate crime such as attenpted nurder, had we not then exhausted
its utility so that there was nothing left to be transferred to the

uni ntended actus reus? |If it has been used here, howcan it still

be avail able to be sent el sewhere?

By thinking of the nens rea in such finite terns--as sone
discrete unit that nust be either here or there--we have created a
linguistic problem for ourselves where no real-life problem
exi st ed. Crimnal acts, consummated or inchoate, are discrete
events that can be both pinpointed and counted. A nens rea, by
contrast, is an elastic thing of unlimted supply. It neither
follows nor fails to followthe bullet. It does not go anywhere.
It remains in the brain of the crimnal actor and never noves. It

may conbine with a single actus reus to make a single crine. It

may as readily conmbine with a hundred acti rei, intended and
uni ntended, to make a hundred crinmes, consummated and inchoate.
Unf or eseen circunstances may nultiply the crimnal acts for which
the crimnal agent is responsible. A single state of mnd,
however, will control the fact of guilt and the I evel of guilt of
them al | .

The Fate of the Intended Victim
|s I nmateri al

The transferred intent doctrine assunmed greater utility once

we began to free ourselves fromsonme of the constraints that were
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the unintended consequences of its netaphorically inapt | abel
Once we stopped conceptualizing a defendant's nens rea as a single

finite unit that mght be "transferred" from one actus reus to

another, we were free to view it as a pervasive state of noral
fault or crimnal purpose, of wunlimted supply, that could
i nfl uence any nunber of expected or unexpected consequences that
mght flow fromit. The arithnetic problemwas finessed, and the
guilt of the assailant (or his acconplice) vis-a-vis the unintended
victimwas unaffected by the fate of the intended victim As far
as the case with respect to the unintended victi mwas concerned, it
made no difference whether the intended victimhad been 1) ainmed at
and m ssed, 2) hit but only wounded, or 3) hit and kill ed. | t
simlarly made no difference whether the assailant (and/or
acconplice) had been charged with a crinme against the intended
victimor not. There was no danger of depleting the nens rea.

The "transferred" nens rea vis-a-vis the unintended victimor

victinse will not be affected in any way, therefore, by what happens
to the intended victim If Bis hit or endangered by a bullet
ainmed at A whatever crine may have occurred with respect to Bis
a constant regardl ess of whether Ais mssed, injured, or killed.
It follows that it does not matter whether the bullet that hit or
endangered B missed A conpletely or passed through A on its way
toward B. In the latter case, noreover, it does not matter whether
t he bull et passing through A's body killed himor only wounded him

It will be of critical |egal significance, however, whether B, the
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unintended victim is 1) endangered but not hit, 2) hit and killed,
or 3) hit but only wounded. Wat happens to the intended target
does not matter. It is what happens to the unintended but actual
victimthat controls our analysis.

Poe v. State, 341 M. 523, 671 A 2d 501 (1996), was a

departure fromthe earlier and nore famliar scenario in which the
i ntended target was ainmed at but mssed. |In Poe the shotgun bl ast
aimed at the intended victimactually hit and wounded her. Wth
respect to that intended victim noreover, Poe was found guilty of
attenpted murder in the first degree. A 50 caliber |ead slug,
however, passed through the intended victims arm hitting and
killing an unintended victim a six-year-old girl. Poe contended
that because of his conviction for the attenpted nurder of the
intended victim "he 'used up' all of his intent on . . . his
targeted victint and that there was, therefore, "no intent left to
transfer to . . . the unintended victim" 341 Ml. at 528.

The Court of Appeals observed that the fact that the deadly
blast hit rather than mssed the intended victimdid not affect the
application of the lawin any way. Judge Chasanow expl ai ned:

We agree with the State that the passing of
the bullet through the arm of the intended

victim before killing the unintended victim
does not alter or negate the application of
the doctrine of transferred intent. A
fortiori, this is a classic case of

transferred intent.

341 Md. at 528-29.
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The Court's conclusion was clear that Poe's I|evel of
bl amewort hi ness for his unquestioned killing of the unintended
victimwas not in any way affected or dimnished by the fact that
t he shotgun blast hit rather than mssed the intended victimon its
way to the unintended victim

M. Poe asserts that his intent to nurder

cannot be transferred when the shot hits the
intended victim and also kills an uni ntended

victim M. Poe's interpretation of the
application of transferred intent is too
narr ow. W hold that transferred intent

applies to t he deat h of Ki mberly
notw t hstanding the fact that M. Poe actually
hit and wounded Ms. Poe. The relevant inquiry
in determ ni ng t he applicability of
transferred intent is l[imted to what could
t he defendant have been convicted of had he
acconplished his intended act? Since M. Poe
could have been convicted of first degree
mur der of Ms. Poe had she died, it was proper
for the trial court to instruct the jury on
the doctrine of transferred intent for the
killing of Kinmberly. (Footnotes and citation
omtted).

341 Md. at 530-31.

Al t hough there is yet no Maryland case dealing with one
additional set of facts, there is no doubt that the guilt of the
defendant for the death of the unintended victi mwould be precisely
the sanme in the Poe scenario, regardless of whether the intended
victim1l) was hit and only wounded or 2) was hit and killed. The

actus reus perpetrated on the unintended victim would have been

precisely the sane. The nens rea or nmalevolent state of mnd of

Poe, not subject to being "used up" or exhausted, would then have
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established the kind and Ievel of blanmeworthiness for that
uni nt ended homi ci de.

Thus, the doctrine of transferred intent operates with ful
force whenever the unintended victimis hit and killed. 1t makes
no difference whether the intended victimis 1) mssed, 2) hit and
killed, or 3) hit and only wounded. It nakes no difference whet her
the defendant is charged with a crine against the intended victim

or not. The entire left-hand colum of the matrix is now conpl et e:

Uni nt ended Uni nt ended Uni nt ended
Target H't and Target Hi t Tar get
Killed But Not Killed M ssed
| nt ended
Tar get TRANSFERRED ? ?
M ssed | NTENT
| nt ended
Target Hit TRANSFERRED ? ?
But Not Killed | NTENT
| nt ended
Target Hit and TRANSFERRED ? ?
Killed | NTENT

VWhen the Uni ntended Victim
s Neither Killed Nor 1njured

The business of "transferring" the nens rea of a specific
intent to kill froman intended victimto an unintended victim (or,
nore properly, sinply applying it to the unintended victin) becones
far nore conpl ex when dealing wth inchoate crimnal hom cides such
as assault with intent to nurder, attenpted nurder (in either

degree), and attenpted voluntary mansl aughter. The conplexity is
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illustrated by the approach initially taken by the Court of Appeals

in State v. Wlson, 313 MI. 600, 546 A 2d 1041 (1988); a correction

of course by a fragnented Court of Appeals in Ford v. State, 330

Mi. 682, 625 A . 2d 984 (1993); and a revisiting of that correction
of course by a simlarly fragnented Court of Appeals in Poe v.
State, 341 M. 523, 671 A 2d 501 (1996).

Before turning to that division on the Court of Appeals,
however, there is one proposition on which everyone agrees. Wen
what is being considered is a charge of inchoate hom cide--
attenpted nurder, attenpted voluntary mansl aughter, or assault wth
intent to rmurder! --and the unintended victimhas not been hit or
injured in any way, there will be no "transfer"” of intent fromthe
intended victimto the unintended victim The pioneering analysis

inthis regard was done by Judge Alpert in Harrod v. State, 65 M.

App. 128, 499 A 2d 959 (1985). The defendant, throwi ng a hamrer,
m ssed his intended victim and alnost hit an infant lying in a
nearby port-a-crib. The State urged that the crimnal intent ained
at the intended victimshould be transferred to the threat posed to
the unintended victim After reviewing generally the |aw of

transferred intent, Judge Al pert pointed out that all of the cases

surveyed by G adden v. State, 273 M. 383, 330 A 2d 176 (1974),

11t is self-evident that what is true of the inchoate criminal honicide
of attenpted murder is equally true of the essentially indistinguishable inchoate
crimnal homcide of assault with intent to nurder. See Ford v. State, 330 M.
682, 714 n.13, 625 A 2d 984 (1993). See also State v. Wlson, 313 Mi. 600, 607
n.4, 546 A.2d 1041 (1988).
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were cases in which the unintended victim had actually been
i njured:

In every case cited in dadden, the third
party to whomthe intent was "transferred" was
in fact injured. The Court of Appeals
expressly held that, under the doctrine, "the
nens rea of a defendant as to his intended
victim wll carry over and affix his
cul pability when such crimnal conduct causes
the death of an unintended victim"™

65 Mi. App. at 136. This Court then held squarely that when there
is no harmto the unintended victim the doctrine of transferred
intent is inapplicable:

To extend the doctrine of transferred
intent to cases where the [un]intended victim
is not harned woul d be untenable. The absurd
result would be to mnmake one crimnally
cul pable for each wunintended victim who,
although in harms way, was in fact not harned
by a mssed attenpt towards a specific person.
We refuse, therefore, to extend the doctrine
of transferred intent to cases where a third
person is not in fact harned.

65 Md. App. at 137.
For that proposition established by Harrod, there seens to be
unani mous approval by the Court of Appeals. In both State v.

Wl son and Poe v. State, the four-judge majority, speaking through

Judge Chasanow, took the broad position that the transferred intent
doctrine should not apply to any inchoate hom ci de, whether the
uni ntended victim was hit or not. The three-judge mnority,

speaki ng through Judge Raker in Poe v. State, was not disposed to

withhold the transferred intent doctrine in cases when the

uni ntended victimhad actually been injured. Even that concurring
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opi ni on agreed, however, that the doctrine would not apply when the
victimwas not actually hit. Judge Raker's concurring opinion said
in this regard:

Readi ng the | anguage in Ford together w th our
holding in WIson, | believe the correct
interpretation is that transferred intent
shoul d not apply to attenpted nurder if no one
IS injured. See Harrod v. State, 65 M. App.
128, 137, 499 A 2d 959, 963 (1985). (Enphasis
suppl i ed).

341 Md. at 535.

Thus, the right-hand side of the matrix is also filled in:

Uni nt ended Uni nt ended Uni nt ended
Target H't and Target Hi t Tar get
Killed But Not Killed M ssed
| nt ended NO
Tar get TRANSFERRED ? TRANSFERRED
M ssed | NTENT | NTENT
| nt ended NO
Target Hit TRANSFERRED ? TRANSFERRED
But Not Killed | NTENT | NTENT
| nt ended NO
Targep Ht and TRANSFERRED ? TRANSFERRED
Killed | NTENT | NTENT

VWhen the Uni ntended Victim
|s Injured But Not Killed

It is the internedi ate situati on--when the unintended victim
is actually hit though not killed--that has divided the Court of

Appeals. In State v. WIlson, 313 M. 600, 546 A 2d 1041 (1988),

the two defendants fired four or five shots at a fleeing Marvin
Brown, indisputably intending to kill him They m ssed Brown,

however, and one of the errant shots hit Juan Kent, an innocent
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bystander. Kent survived his wound, but suffered paral ysis on one
side of his body and brain damage that left himunable to wal k or
to speak. The defendants were convicted of two separate counts of
attenpted first-degree nurder, one wth respect to the intended
victim Marvin Brown, and the other with respect to the unintended
victim Juan Kent. 313 Md. at 601-02.

Under traditional attenpt law, the Court had no difficulty
affirmng the conviction for the attenpted first-degree nurder of
Marvin Brown. It then affirmed the conviction in the case of Juan
Kent on the ground that the actual battery inflicted on himwas the

actus reus and that the murderous nens rea intended for Marvin

Brown had transferred to Juan Kent. The WIson Court held that
"the doctrine of transferred intent applies to the crine of
attenpted nurder and . . . the nens rea or specific intent of a
defendant as to his intended victimw Il carry over and determ ne
his culpability when such crimnal conduct causes injury to an

unintended victim" 313 MI. at 609. In earlier dicta in the sane

opi nion, the Court had al so concluded that its application of the
transferred intent doctrine would apply not only to attenpted
murder but also to the inchoate crinme of assault with intent to
murder. 313 Md. at 607 n. 4.

Five years after WIson, a four-judge mgjority in Ford v.

State, 330 Md. 682, 625 A 2d 984 (1993), in dicta to be sure but in

extensive and well -considered dicta, effected a massi ve correction

of course. It reasoned that the WIlson rationale was incorrect and
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that the transferred intent doctrine should not have been applied
by Wlson to any of the inchoate hom cides such as attenpted nurder
or attenpted voluntary manslaughter or assault with intent to
murder. Judge Chasanow argued that the transferred intent doctrine
is appropriate for a consummated hom cide perpetrated on an
uni ntended victimbut has no simlar applicability in the case of

i nchoate hom cides. The Ford majority stated flatly, 330 Md. at

714:
We believe WIson should not have applied
transferred intent to attenpted nurder.
(Footnote omtted). |In Poe v. State, 341 Md. 523, 529, 671 A 2d

501 (1996), the Court of Appeals summarized its earlier statenent
in Ford:

We stated in Ford that transferred intent
does not apply to attenpted nurder. Ld.
(di sapproving application of the doctrine of
transferred intent to attenpted nurder in
State v. WIson, 313 M. 600, 546 A 2d 1041
(1988)). . . . [T]he doctrine of transferred
i ntent does not apply to attenpted nurder when
there is no death.

Poe nmade it clear, 341 Ml. at 530, that when the unintended victim
is not killed, the transferred intent doctrine will not apply:

In Ford, we nmde clear that if a defendant
intends to kill a specific victimand instead
wounds an unintended victim without Killing
either, the defendant can be convicted only of
the attenpted nurder of the intended victim
and transferred intent does not apply. This
is not true where, as in the case sub judice,
t he defendant intends to murder one victim and
instead kills an unintended victim

(Enphasis in original; footnote and citation omtted).
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The concurring opinion of Judge MAuliffe, joined by Judges
Rodowsky and Karwacki, took strong exception to the effort to
repudi ate WI son. There were four votes, however, for the

repudi ati on. ? The sanme four-to-three split from Ford also

2 Actually, albeit repudiating Wlson's rationale, the Ford majority agreed
that the WIson decision itself was correct. Judge Chasanow reasoned t hat
mul tiple convictions could properly be affirned in a case such as WIson under
a theory of concurrent intent. Were a wide-ranging |ethal attack is unleashed,

even though its primary intended target is a single person in the killing zone
or target area, there may be a nmurderous nens rea with respect to all persons who
are also coincidentally in the line of fire or "killing zone.”™ |In such a case,

however, the establishment of a nens rea does not involve transferring the
murderous intent fromthe primary target to those standing perilously nearby.
It is, rather, the case that there is a concurrent nmurderous intent directed
toward all who are thus in harmis way. Judge Chasanow expl ai ned, 330 Ml. at 716-
17:

The intent is concurrent, on the other hand, when the
nature and scope of the attack, while directed at a
primary victim are such that we can conclude the
perpetrator intended to ensure harm to the primry
victim by harmng everyone in that victims vicinity.
For exanple, an assailant who places a bonb on a
commercial airplane intending to harma prinmary target
on board ensures by this method of attack that all
passengers wll be killed. Simlarly, consider a
def endant who intends to kill A and, in order to ensure
A's death, drives by a group consisting of A, B, and C
and attacks the group with automatic weapon fire or an
expl osi ve devi ce devastati ng enough to kill everyone in
the group. The defendant has intentionally created a
"kKill zone" to ensure the death of his primary victim
and the trier of fact may reasonably infer from the
met hod enpl oyed an intent to kill others concurrent wth
the intent to kill the primary victim

Thus, Ford placed its seal of approval on Wlson's affirmance of the double
convictions for attenpted nurder, one against the intended victimand the other
agai nst the unintended victim but the affirmances were for entirely different
reasons:

In essence, we still believe WIlson reached the right
result, although we no |onger adopt its explanation.
There was sufficient evidence to support convictions for
the attenpted nurders of both Brown and Kent, but not
via transferred intent theory. The sufficiency of the
evi dence shoul d be based instead on the inference of a
concurrent intent to murder the bystander Kent that
could be drawn from the nultiple shots fired towards

(continued. . .)
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resurfaced in Poe v. State, with Judge Raker taking up the cudgels

| ai d down by Judge McAuliffe.?3
We are not bound, of course, by a three-judge dissent nor by
the dicta of even a four-judge majority. W are persuaded,

however, that the majority's bottomline conclusion is the sounder

posi tion. It is, after all, only with respect to consummted
hom cide that the | aw necessarily nust concern itself with a notion
like transferred intent. There is a necessity principle at work
that is not present when no death has resulted.

In cases involving the actual consummated hom cide of an
uni ntended victim the necessity is that the hom cidal agent can
only be convicted of the homcide if the law can attribute to him

one of the nurderous nentes reae. It is frequently inpossible to

do that without resort to the transferred i ntent doctri ne. Unl ess
one strains to bring the death of an unintended victimunder the

coverage of the common | aw fel ony-nurder doctrine (the assault with

2(...continued)
both victins.

330 M. at 718. Once it is recognized as a viable principle, the applications
of the notion of concurrent intent is beautifully sinple:

VWere the neans enployed to cormt the crine against a
primary victimcreate a zone of harmaround that victim
the factfinder can reasonably infer that the defendant
intended that harmto all who are in the anticipated
zone.

330 Md. at 717.

3 Subscribing to Judge Chasanow s position in both Ford and Poe were Chief
Judge Murphy, Judge El dridge, and Judge Bell.



- 33 -

intent to nurder the intended victimwould, after all, be a felony
involving a threat to human life), it mght be inpossible to
convict the homcidal agent for the death he unquestionably caused
of the unintended victim

Even under a common | aw second- degree fel ony-mnmurder rationale,
one could not get the level of guilt up to the first degree
because assault with intent to nurder is not one of those felonies
spelled out for such treatnment by Art. 27, 88 408, 409, and 410.
Under a fel ony-nurder rationale, noreover, the level of guilt could
not be mtigated down to the manslaughter |evel, even if the
def endant shot at the intended target in hot-bl ooded response to
| egal | y adequate provocation. Under the nore flexible transferred
i ntent doctrine, by way of contrast, the degree of bl aneworthiness
that is "transferred" could be at any of the three |evels. The
hom cidal agent's bad aimw Il not make his degree of guilt either
| esser or greater than it would have been if his aimhad been true.

Simlarly, a depraved-heart theory would not be available to
t he prosecution unless the defendant were aware of the actual or
probabl e presence of the unintended victimwthin the field of fire
and al so aware, perhaps, that his aim was bad. In the hom cide
cases, where the transferred intent doctrine historically

devel oped, it is frequently a choice between that theory of guilt

or not hing. In Poe v. State, 341 M. 523, 529, 671 A 2d 501

(1996), Judge Chasanow referred to this necessity principle:
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The obvi ous purpose behind this doctrine is to

prevent a defendant from escaping liability

for a nmurder in which every elenent has been

commtted, but there is an unintended victim
In terns of punishnent, noreover, only consummated crim na
hom cide has that profusion of levels of guilt--normal forns,
aggravated forns, mtigated forns--that depend on subtle
differences in the nens rea of the homcidal agent. The puni shnent
for the unintended homcide will necessarily depend on the type of
intent that is "transferred.” It could in certain cases be life
inprisonnent. |If the nens rea directed toward the intended victim
woul d only have produced murder in the second degree, however, the

intent that is transferred wll limt the punishnment for the

uni ntended death to a maxi num of thirty years. If the nens rea

—
>
(]

directed toward the intended victimwere mtigated, noreover,
maxi mum penalty for the unintended death would be limted to ten
years. Homicide |aw needs the transferred intent doctrine.

There are, by contrast, no unsol vable problens in punishing
the unintended battery of a chance or unintended victim The
common | aw penalty for common |aw battery is, after all, unlimted
and the defendant may receive any appropriate sentence w thout the
necessity of transferring sonme subtle nens rea fromthe intended
target to the unintended victim The sentence can be adjusted
upward or downward w thout any need for formal aggravation or
mtigation. Wen the injury inflicted on the unintended victim

nmoreover, is at the non-fatal |evel of a battery, one does not need
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a transferred intent doctrine to establish basic crimnal
responsibility. That is proved directly without any resort to the
l egal fiction of transferred intent. Indeed, the majority opinion

in Ford v. State, 330 M. 682, 716 n.14, 625 A 2d 984 (1993), noted

that the non-application of the transferred intent doctrine to
cases of inchoate crimnal hom cide does not create the punishnment
vacuum that mght be present in cases of consumated crimna
hom ci de:
We note that refusal to apply transferred

intent to attenpted nurder by no neans

relieves a defendant of crimnal liability for

the harm caused to unintended victins. The

def endant clearly can be convicted of

attenpted nurder as to the primary victimand

some other crime, such as crimnal battery, as

to other victins.

In the case of unintended victins who are sinply in harmis way
and are not actually injured, the crine of reckless endangernent is
al so available to pick up nuch of the slack and to nmake resort to
the transferred intent doctrine | ess conpelling.

Al t hough in Harrod v. State, 65 M. App. 128, 499 A 2d 959

(1985), the Court of Special Appeals was only addressing the non-
applicability of the transferred intent doctrine to those cases in
whi ch no actual physical harm was done to the unintended victim
the quotation with approval from Rollin Perkins had inplications
that were far nore sweeping:

By illustration, Professor Perkins explains

the logic underlying the limted application
of this doctrine:
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If, without justification, excuse or
mtigation D wth intent to kill A
fires a shot which msses A but
unexpectedly inflicts a non-fatal
injury upon B, D is guilty of an
attenpt to commt nurder--but the
attenpt was to nmurder A whom D was
trying to kill and not B who was hit
quite accidentally. And so far as
the crimnal law is concerned there
is no transfer of this intent from
one to the other so as to nmake D
guilty of an attenpt to nurder B.
Hence, an indictnment or information
charging an attenpt to nurder B, or
(under statute) an assault wth
intent to murder B, will not support
a conviction if the evidence shows
that the injury to B was acci dent al
and the only intent was to nurder A

65 Md. App. at 136.

At a very fundanental level, there is an argunent, based on
i nternal consistency, against using the transferred intent doctrine
in cases of inchoate hom cide. W are concerned, after all, wth
a single crime--assault with intent to nurder (or its common |aw
anal ogue of attenpted nurder). It would be randomly haphazard to
say with respect to that single crine that the transferred intent
doctrine sonetines applies and sonetinmes does not. |If transferred
intent wll not be used (as it is not) to elevate a sinple assault
into an assault with intent to nurder when the victim is not
touched, it nakes no sense to say that precisely the sanme crinme
wll be elevated into an assault wth intent to nurder when the
victimis touched. That would be to nmake a distinction, wthin the

single crinme of assault with intent to nurder, between those
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i nstances when the assault is of the attenpted-battery variety (no
touchi ng) and those instances when the assault is of the actual-
battery variety (touching). Quilt of assault with intent to nurder
should not rise or fall on the immterial happenstance of whet her
the victimis touched. The problem after all, is one of nens rea

and not of actus reus. In Ford v. State, 330 Md. 682, 715, 625

A. 2d 984 (1993), Judge Chasanow noted that in cases involving the
i nchoate crimnal hom cides, the random factor of whether or not a
physical injury occurred is immterial:

A related reason why transferred intent
cannot properly apply to attenpted nurder
derives from the fact that the crinme of
attenpted nurder requires no physical injury
to the wvictim Al though in WIson the
bystander was in fact injured, injury is not
an essential elenent of attenpted nurder.

There is one further argunent based on | ogi cal inconsistency.

|f an assault with intent to nurder msses its target and hits an
uni ntended victim and the aggravating nens rea were then to be
"transferred" so as to transformthe otherwi se sinple battery of
the unintended victiminto a constructive assault with intent to
nmurder, what are the limts of such | ogic? Suppose the assaultive
force that msfired had instead been unl eashed with the intent to
rob the targeted victim would the otherw se sinple battery of the
uni nt ended victi mthereby becone a constructive assault with intent
to rob? Suppose the assaultive force that msfired had been with
the intent to rape the targeted victim would the otherw se sinple

battery of the unintended victim thereby becone a constructive
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assault with intent to rape? Could it be an assault with intent to
rape, noreover, even if the unintended victim were a man? Wy
shoul d one aggravating nens rea be transferable but others not?
The use of an acknow edged fiction to mani pul ate specific intent,
al t hough necessary to establish guilt in the context of consummated
crimnal hom cide, would degenerate into a carnival in the very
different context of inchoate crimnal hom cide. There 1is,
nor eover, no reason to push the fiction beyond the limts of its
necessary utility.

Consunmmated crimnal homcide is, in the last analysis, sui
generis. Many of its conplexities, such as the transferred intent
doctrine, sinply do not travel well to other crimnal clines.
There is, noreover, no reason of necessity for making the
transferred intent doctrine travel to clinmes other than that of
actual, consummated crimnal hom cides. For the rest, the
actuality of the real nens rea properly conbined with its precisely

related actus reus is enough to establish guilt at the appropriate

| evel w thout any necessary resort to an intention-shifting |egal
fiction. The inchoate crimnal hom cides are in no need of such a

device. Thus, we hold, the conpleted matrix | ooks like this:

Uni nt ended Uni nt ended Uni nt ended
Target H't and Target Hi t Tar get
Killed But Not Killed M ssed
| nt ended NO NO
Tar get TRANSFERRED TRANSFERRED TRANSFERRED
M ssed | NTENT | NTENT | NTENT




| nt ended NO NO
Target Hit TRANSFERRED TRANSFERRED TRANSFERRED
But Not Killed | NTENT | NTENT | NTENT
| nt ended NO NO
Target Hit and TRANSFERRED TRANSFERRED TRANSFERRED
Killed | NTENT | NTENT | NTENT

Reduci ng To The
Lowest Common Denoni nat or

The full matrix, although hel pful perhaps to illustrate the
evol uti onary devel oprment of the transferred intent doctrine, is, in
the last analysis, unnecessarily redundant. For nore efficient
ref erence, it is well-advised to reduce the doctrine's

applicability to its | owest commobn denom nat or:

Uni nt ended Uni nt ended
Tar get Tar get
Killed Not Killed

NO
TRANSFERRED TRANSFERRED
| NTENT | NTENT

In a nutshell:

THE FATE OF THE | NTENDED TARGET | S | MVATERI AL.
|F THE UNINTENDED WVICTIM |S KILLED, THE
TRANSFERRED | NTENT DOCTRI NE APPLI ES. | F THE
UNINTENDED VICTIM IS NOTI' KILLED, THE
TRANSFERRED | NTENT DOCTRI NE DCES NOT APPLY.

The Jury Instruction
In This Case

The unintended victim Tiffany Evans, was not killed. It was,
therefore, error to have instructed the jury on the subject of

transferred intent. The error was obviously prejudicial in that
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the State was thereby erroneously relieved of its obligation, on
the charge of assault with intent to nurder, to prove the required
mens rea of a specific intent to kill Tiffany Evans. The
conviction for assault with intent to nurder nust be reversed.

The Reckl ess Endanger nent

The erroneously given instruction on transferred intent, on
the other hand, had no effect on the reckless endangernent
conviction and the appellant, indeed, nmakes no claim in that
regard. The appellant's contention that the reckl ess endanger nent
conviction should have nerged into the assault with intent to
murder conviction is rendered noot by our reversal of that assault
with intent to murder conviction. The reckl ess endanger nment
conviction now stands alone, with nothing into which it could
nmer ge.

Legal Sufficiency of the Evidence

The appellant finally contends that the evidence was not
legally sufficient to support her conviction for assault wth
intent to nurder. Al though for imredi ate purposes of this appeal,
our reversal of that conviction on other grounds would seem to
render unnecessary the consideration of any alternative claim of
reversible error, the alternative claimcould beconme "unnoot" at
sonme future time if two contingencies conme to pass. Lf 1) the
State should attenpt to retry the appellant for the assault wth

intent to nmurder Tiffany Evans and if 2) the appellant should think
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to interpose a double jeopardy plea in bar, our present resolution
of the legal sufficiency claim mght then take on dispositive
si gni ficance. Because of that possibility, it behooves us to
consi der the claim

Al t hough we agree with the appellant that there was no legally
sufficient evidence to show that she harbored any individualized or
particul arized specific intent to kill that was directed toward
Tiffany Evans as a target deliberately selected for harm there
nonet hel ess could have been on her part, under the theory of

concurrent intent developed in Ford v. State, 330 Md. 682, 716-18,

625 A 2d 984 (1993), a specific intent to kill anyone and everyone
in the "kill zone" closely surrounding the intended target. The
evi dence was sufficient to permt a finding that Tiffany Evans was
in that "kill zone.™ What was unleashed toward the crowd,
nmoreover, was not a single, well-ained bullet but a fusillade of no
less than five shots that sprayed the area. Under the
ci rcunstances, just as the evidence could have permtted a finding
that the actual triggerman, the principal in the first degree,
intended to kill anyone in his field of fire, it also could have
permtted the finding that the appellant, as the aider and abetter
of the triggerman, independently harbored such an intent. Under
this theory, the evidence was sufficient to sustain the conviction
for assault with intent to nurder.

CONVI CTI ON FOR ASSAULT W TH | NTENT
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TO MURDER REVERSED AND CASE REMANDED
FOR PGOSSI BLE FURTHER PROCEEDI NGS;
CONVI CTI ON FOR RECKLESS ENDANGERMENT
AFFI RVED, COSTS TO BE PAI D BY PRI NCE

GEORGE' S COUNTY.



