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Alan F. Post, Chartered, appeals from a grant of summary
judgment by the Grcuit Court for Montgonery County (Donohue, J.)
in favor of Douglas M Bregnman, and Bregman, Berbert & Schwartz
(appel | ees). The circuit court granted sumrary judgnment on the
grounds that appellant had breached a contract for the division of
fees stemmng from litigation in which both had participated.
Appel  ant presents two questions for our review, which we restate
as follows:

| . Could a trial court reasonably find the
terns  of the fee-sharing contract
anbi guous?

1. Do the Maryland Rules of Professional
Conduct control the interpretation of
fee-sharing contracts between attorneys?

We answer both questions in the negative and affirm the

circuit court.?

FACTS

In 1988, Stanley W Taylor was diagnosed wth chronic
myel ogenous | eukem a. Upon learning that his condition may have
been related to exposure to certain substances while a heavy

equi pnent nechanic with the District of Colunbia, he filed a claim

for worker's conpensation benefits. Hs first counsel in the
benefit litigation withdrew in 1989; in due course, Taylor
1 Appel l ant presents a third issue in his brief: whether

the circuit court erred in dismssing as noot appellant's Second
Amended Conplaint for Declaratory Judgnent. Qur analysis of the
issues as we have franmed them renders this a relatively mnor
i ssue, which we address in footnote 6 infra.
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contacted Bregman. Bregman invited Post to neet with him and
Tayl or to di scuss representation, although his notivation for doing
so is disputed.? After this neeting, appellant alone represented
Taylor in his worker's conpensation claim to a favorable result.
The retainer agreenent between appellant and Taylor, signed by
Tayl or on August 30, 1987, specifies that "Associate counsel nay be
enployed at the discretion of and expense of Alan F. Post,
Chartered without any increase in the attorneys' fees to be paid by
the client."® At the sane tinme, Taylor pursued a separate, third-
party action against the manufacturers and suppliers of the
products that allegedly caused his injury. Bot h appell ant and
appel l ees were listed as counsel of record during this litigation.
This third-party action spawed the fee-sharing agreenent between

appel Il ant and appellees that is the subject of this appeal.

2 Appel  ant suggests that Bregnan felt wunqualified to
represent Taylor, and thus called appellant in on the matter.
Appel I ant contends that Bregman referred Taylor to appellant, and
then followng the neeting, "M. Taylor agreed to retain
[ appel lant].™ Appel l ees phrase the turn of events quite
differently in their brief: "After the neeting with the dient,
M. Post expressed an interest in joining M. Bregman in the
representation of the client." Appel l ees maintain that Taylor
contacted Post "to get M. Post's view of the case (as M. Post
specialized in personal injury matters) and to determ ne whet her
M. Post would want to work together with M. Bregman on the case."

3 Al counsel involved in the Taylor Ilitigation were
retained by Taylor under the authority of this clause alone. No
ot her retainer agreenent exists between Taylor and any counse
involved in his case.
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Al an Post asserted, in an affidavit submtted to the circuit
court, that Bregman expressed a "strong interest"” in participating
actively in the third-party litigation. According to Post, he
advi sed Bregman that he |acked the resources to pursue properly
Taylor's claim Appel l ees agreed to provide support and
assi stance, and advanced Post $2,000 in February 1990. According
to Post's affidavit, appellees' failure to provide any further
financial support conpelled appellant to hire other counsel,
namely, Ronald Sinon of Connerton, Ray & Sinon. Fromthen unti
its later withdrawal, the Sinon firmwas |ead counsel in the Tayl or
[itigation.

Appel lant maintains that Sinon, appellant, and Taylor
"continued to develop” Taylor's claim while keeping appellees
i nformed of devel opnents. Appellees, appellant, and Connerton, Ray
& Sinmon agreed to a fee-sharing arrangenent, as evidenced by
letters sent by appellant to both Bregman and Connerton, Ray &

Simon. The letter to Bregman, sent on June 14, 1990, included the

fol | ow ng:
You and | have discussed the active
participation of Bregnman, Berbert & Schwartz
in this case. | have di scussed this with Ron

Simon and we do feel that there will certainly
be opportunities for the use of manpower from
your office to handle various pleadings,
depositions, etc. Therefore, we have agreed
that the firm of Bregman, Berbert & Schwartz
will share in the recoveries to the extent of
25% of all fees recovered fromthe third party
[itigation.
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You will be called upon to contribute 25%
of al | out - of - pocket expenses and an
appropriate allocation of the |I|abors of
[itigation.

Appel l ant also drafted a letter to Sinon which

pertinent part:

o We have agreed that in the case of
Stanley Taylor, the referring law firm of
Bregman, Berbert & Schwartz wll be entitled
to 25% of the net fee recovery, provided that
they neet their commtnent of contributing 25%
of costs as well as such litigation related
tasks as shall be assigned to them The |aw
firmof Post and Slattery and Connerton, Ray &
Sinmon will share equally in the net remainder
of the fees.

Appel l ant asserts that the above letters show

di vi si on

of fees was premsed upon appellees

proportionate services. Appellees, however, claimthat

a reply letter on June 21, 1990, which reads, again in

part:

Thank you for your letter dated June 14,
1990, in connection with the [Tayl or case].

Your letter correctly states our
under st andi ng, subject to sone clarification.

First, by way of «clarification, our
firms involvenent in the third party actions
is dependent upon direction from you or Ron
Sinon. W are excited about working the case

with you, but we cannot do work until you
del egate. If you do not ask us to do 25% of
the work, nevertheless, our fee wll still be
25%

Appel  ant denies receipt of this letter.

read, in

that the
provi di ng
t hey sent

perti nent
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I n Septenber 1990, appellant filed three actions in the
Superior Court of the District of Colunbia, one of which was
Taylor's. The three actions were consolidated. Appellant clains
that during the period between Decenber 1990 and April 1991,
appel l ees provided the use of an associate's tine to assist

appellant in the drafting "of sone early discovery" and in
obt ai ning the service addresses of additional defendants naned in
t he anmended conpl aint that appellant had fil ed. In April 1991
appel l ant all eges, appellees transferred the associate to other
proj ects. From that point on, continues appellant, appellees
performed no further services in the Taylor litigation, and in fact
advi sed appellant that it would not assune any further financial
risk in the matter. In Qctober 1991, Sinon requested permssion to
w thdraw, at that tine, appellant explains, appellees renewed their
offer of assistance and volunteered to provide replacenent co-
counsel. Appellant alleges that appell ees never provided the nane
of any counsel, however, and in fact provided no assistance.
Appel l ees agree that before Sinon's wthdrawal, they had
advanced $2,000 to appellant, in addition to m scell aneous out - of -
pocket expenses, because appellant did not have the resources to
cover the costs of litigation. Appellees also direct us to the
stipulation by the parties that appellees fully satisfied every

request for services made of them including, inter alia,

interviewing clients, investigating, drafting discovery, attending
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a deposition, appearing in court, conducting |egal research, and
staying up to date on the case. Appellees argue that they had no
duty under the contract to perform services or contribute funds
until requested to do so.

In fact, many of the services they perforned, appellees
assert, were done w thout being requested, and so were above and
beyond what the fee-sharing agreenent required of them On several
occasi ons, appellees argue, they called appellant specifically to
i nqui re what else they could do, and were often told that nothing
was required. Furt hernore, appellees argue, they continued in
their role as counsel of record throughout the entire case,
receiving pleadings and staying up to date. Appellees concl ude by
asserting that Taylor was aware both that appell ees were co-counsel
of record and that they would provide services on Taylor's behal f,
by virtue of appellees' listing as co-counsel on pleadings and
court filings provided to Taylor during the litigation.

Appel l ant does not dispute that appellees received al
pl eadings and filed docunents; rather, appellant maintains that it
was responsi ble for placing appellees on the service list, and that
it did so nerely as a professional courtesy. Appellant also argues
that Tayl or was unaware of appellees' involvenent in his case until
Decenber 1994, when appel |l ant advised himof appellees' claimfor
forty percent of the fees. Appellant supplenented this claimwth

an affidavit sworn to this effect by Tayl or.
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Sinon's wthdrawal generated a cash flow problem for
appel l ant, and by letter sent Decenber 20, 1991, appellant notified
appel l ees that the firm of Paul son, Nace, Norwind & Sellinger had
agreed to becone | ead counsel for the Taylor litigation, and would
fund all of the expenses and perform nuch of the |abor.
Consequently, Paulson, Nace insisted on two-thirds of the fees
generated by the case, leaving one-third to be divided between the
remaining firms. |In the Decenber 1991 letter, appellant suggested
that it and appellees divide the one-third share between thensel ves
on a 60/40 basis, favoring appellant. Appellees agreed to this
nodi fication of the contract. A handwitten notation was also
added to the letter, reading "Plus costs, Plus unpaid expenses,"
whi ch Al an Post and Dougl as Bregman initialed. At the conclusion
of litigation, appellees presented a demand for paynent under the
contract. Appellant filed the declaratory action in the circuit
court and appel |l ees counterclainmed for breach of contract danmages.

The circuit court based its grant of sunmmary judgnment on four
conclusions. First, it found that it had jurisdiction to rule on
the counterclaim a decision not challenged on appeal. Next, it
decided that the pleading was unanmbiguous in setting forth,
"wi thout any anmbiguity, what the contract is, how it was breached,
and its claimfor, in this case, |iquidated damages."” The court
deci ded that the Decenber 20, 1991 letter conprised the contract,
and then concluded that appellant breached the contract, saying

"there is no question of its existence, of who wote it, of the
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fact that it was agreed to, and there is, of course, no question of
the fact that the noney has not been paid."

Finally, the court decided that the proper anal ytical posture
to take in its approach to the case was to treat appellant's claim
for declaratory relief as a defense to the enforcenent of the
contract, and decided as a matter of law that a breach of an
ethical rule is not a defense to a claimfor breach of contract.
Thus, reasoned the <circuit court, appellant's conplaint for
decl aratory judgnent was noot for |ack of a controversy. Appellant

filed a tinely appeal fromthe court's judgnent.

STANDARD OF REVI EW

Summary judgnent s appropriate when there is no genuine
di spute of material fact and the noving party is entitled to
judgnent as a matter of law. M. RuE 2-501(A) (1996). The non-
nmoving party gets the benefit of all favorable inferences that may
reasonably be drawn fromthe facts. King v. Bankerd, 303 M. 98,
111 (1985). |If any fact, or any inference of fact, is in dispute,
and that dispute would affect the outcone of the controversy, then
summary judgnent is inappropriate. 1d. This standard is akin to
a directed verdict; i.e., whether a fair-mnded jury could return
a verdict for the plaintiff on the evidence presented. Seaboard
Surety Co. v. Richard F. Kline, Inc., 91 Md. App. 236, 244 (1992).

Therefore, the nmere existence of a scintilla of evidence in support
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of the plaintiff's claimis insufficient to avoid a grant of
summary judgnent. |1d. at 244-45. Moreover, sunmary judgnment is
proper even when facts are disputed, if their resolution is not
material to the controversy. Lynx, Inc. v. Ordnance Prods., Inc.,
273 Md. 1, 8 (1974). Because the circuit court decides issues of
| aw, not fact, when granting summary judgnent, the grant itself is
a matter of law, to which an appellate court owes no deference.
Qur task, rather, is to examne whether the court was legally
correct. Heat & Power Corp. v. Air Prods. & Chens., Inc., 320 M.

584, 591 (1990).
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LEGAL ANALYSI S

The circuit court flatly decided that the contract consisted
only of the Decenber 20, 1991 letter, which specified that the
parties split 60/40 one-third of the recovery and give two-thirds
to Paul son, Nace. 1In doing so, the court ascribed no inportance to
the June 1990 |etter, which, appellant asserts, was also part of
the contract. The Decenber 1991 letter, says appellant, nodified
the June 1990 letter; it did not replace it. Together, appellant
mai ntains, the two letters conprise the contract. Appellees, for
their part, assert no position regarding which of the letters
conprise the contract.

The circuit court erred in assumng no dispute as to which
docunents conprised the contract between appellant and appel | ees.
Appel | ant had argued that the June 14, 1990 letter was the original
agreenent, which the Decenber 20, 1991 letter nodified. In an
affidavit submtted to the court, Post stated:

7. I n June, 1990, after obtaining a prom se
fromthe Bregman firmthat they woul d provide
financial and professional support to ny firm
in proportion to a division of fees which
woul d give them Twenty-five percent (25% of
the fees received, they were included in a fee
agreenent with ny firm and Connerton, Ray &
Si non.

Appel | ees do not deny that the June 14, 1990 letter conprised part

of the contract, but instead argue that the subsequent letter, sent
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a week later, nodified an agreenent which already existed. 1In his
affidavit in support of summary judgnent, Douglas Bregman stated,
"Through witten correspondence between Al an Post and nyself, it
was understood that M. Post was to del egate whatever work he
desired ny firmto do." Furthernore, in their brief, appellees
admt that the June 14, 1990 letter formed part of the contract.
In our view, this satisfies the rule that a party nust allege
evidentiary facts, rather than nmere conclusions, in order to show
a genuine dispute of fact. Hill v. Lews, 21 M. App. 121, 131

cert. denied, 272 Md. 742 (1974).

Qur exam nation of the court's analysis does not end there,
however. Al though appel |l ant successfully alleged a disputed issue
of fact in the court below the dispute nay not be material, and
t hus cause for reversing the circuit court. Because we reviewthe
nmotion for summary judgnent for |egal correctness after view ng all
factual disputes in the light nost favorable to the non-noving
party, see Berkey v. Delia, 287 M. 302, 326-27 (1980), we wll
assune for the purposes of appeal that the parties intended the
June 14, 1990 letter to remain part of the contract, as well as the
Decenber 20, 1991 letter. W will further assunme that, as it
asserts, appellant never received the June 21, 1990 letter from
appel | ees, which appellees claimthey sent in order to clarify that

they could contribute nothing until called upon to do so.
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Wth the foregoing assunptions in mnd, we turn to an anal ysis
of the neaning of the contract. Qur paranmount consideration is to
divine the intent of the parties. See Heyda v. Heyda, 94 M. App.
91, 98 (1992). Construction of a contract is, in the first
i nstance, a question of law for the court to resolve. Suburban
Hospital v. Dwggins, 324 M. 294, 306 (1991). I nterpreting
contractual |language is a two-step process. Admral Builders Sav.
& Loan Ass'n v. South River Landing, Inc., 66 Ml. App. 124, 131
(1986). The court nust initially determne whether the contract is
anbi guous. 1d. In doing so, the court nust anal yze the | anguage
of the contract based on the plain neaning of the words used. Id.
at 128; Pacific Indemity Co. v. Interstate Fire & Casualty Co.
302 wmd. 388, 389 (1985); Shapiro v. Mssengill, 105 M. App. 743,
755, cert. denied, 341 Md. 28 (1995). "Where the | anguage of a
contract is clear and unanbiguous, there is no room for
construction and [the court] “nust presunme that the parties neant
what they expressed.'"” |d. at 754 (quoting Gen'|l Mdtors Acceptance
Corp. v. Daniels, 303 Mi. 254, 261 (1985)). |In such cases, a court
may not consider extrinsic evidence of the parties' intent, but
must confine its reviewto the | anguage itself and consider what a
reasonabl e person in the position of the parties would have thought
it to mean. Mlintyre v. Quild, 105 Md. App. 332, 355 (1995). W

review a court's determnation of anbiguity in a contract for clear
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error. Shapiro, 105 Md. App. at 755; Admral Builders, 66 M. App.
at 128-29.

The circuit court, in the case sub judice, nmade no specific
finding of anbiguity or of clarity with regard to what we assunme on
review to be the contract. Consi dering the neaning only of the
Decenber 20, 1991 letter, the court concluded that no materia
di spute of fact existed —that there was "no question of its
exi stence, of who wote it, of the fact that it was agreed to, and
there is, of course, no question of the fact that the noney has not
been paid."* Because the court was only concerned with the
Decenber 20, 1991 letter, we do not consider the court's conments
to address the actual contract, for purposes of our review In
fact, for purposes of our analysis, the court's comments concerning
t he Decenber 20, 1991 letter are largely irrelevant, because we
assune for the purposes of our review that the contract consisted
of both letters.

As a general rule, an appellate court may not sustain a grant
of summary judgnment on a ground not rul ed upon by the trial court,
"if the alternative ground is one as to which the trial court had
a discretion to deny sumary judgnent."” GCeisz v. Geater Baltinore

Medi cal Center, 313 Md. 301, 314 n.5 (1988) (enphasis added). This

4 We note that the circuit court did not expressly indicate
that there was no dispute as to what the contract neant. The
court's | anguage, however, makes clear that it thought the contract
unanbi guous, a belief nmade irrel evant as shown infra.
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principle rests upon the rationale that to rule upon an issue not
considered by the trial judge would "deprive the judge of
di scretion to deny or to defer until trial on the nerits the entry
of judgnent on such issues,"” id. (quoting Henley v. Prince George's
County, 305 Md. 320, 333 (1986)), and "is consonant with the rule
that a trial judge has discretion to deny a notion for summary
j udgnent so that a nore conplete factual record can be devel oped.”
Maryl and Casualty Co. v. Lorkovic, 100 Md. App. 333, 357 (1994).
Neverthel ess, as the Court of Appeals in Geisz indicated, the
principle rests equally upon the precondition that the trial court
have discretion to deny summary judgnent. Geisz, 313 M. at 314,
n.5; Maryland Casualty Co., 100 Md. App. at 357. See also Md. RUE
2-501(e) ("The court shall enter judgnent in favor or against the
moving party if the notion and response show that there is no
genui ne dispute as to any nmaterial fact and that the party in whose
favor judgment is entered is entitled to judgnent as a matter of
law. ") (enphasi s added).

In Maryland Casualty Co., we affirmed the grant of summary
j udgment based upon a legal theory not relied upon by the tria
court. In doing so, we noted that the portion of the record
relevant to the alternate ground had been fully devel oped in the
circuit court, and the trial nenoranda for both sides presented
detail ed anal yses of the relevant |egal issue. Maryland Casualty

Co., 100 Md. App. at 358. Thus, we concluded, "the trial court had
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no “discretion to deny sunmary judgment' on this “alternative
ground,'" and we affirnmed. 1d. (quoting Three Garden Vill age Ltd.
Partnership v. United States Fidelity & Guaranty Co., 318 M. 98,
107-08 (1989)).

In the case sub judice, we are not faced wth an "alternative
ground,” at least in the sense of an alternative legal theory. See
Maryl and Casualty Co., 100 Md. App. at 358 (affirmng grant of
summary judgnent on different |egal theory altogether). W apply
the sanme | egal theory —contract anmbiguity —while expandi ng our
consideration of the underlying factual basis for affirmance to
i ncl ude facts advantageous to appell ant, which were not considered
by the circuit court. In other words, we adopt appellant's
argunent as to what docunents conprised the contract, an argunent
fully developed in its Opposition to the Mtion for Summary
Judgnent, in its brief to this Court, and in oral argunent before
this Court. Seeid. (". . . appellants' trial nenorandum and j oi nt
appellate brief present a detailed analysis of [the |[egal

i ssue].").®

5 W were faced with nuch the sane situation in Donovan v.
Kirchner, 100 Md. App. 409, cert. denied, 336 Md. 299 (1994). 1In
that case, we said that whether the interlineation of a nane onto
a deed was of any effect was a threshold issue that had been
inplicitly decided by the trial court before it granted summary
j udgment . ld. at 418 n. 2. Thus, we were not sustaining the
judgment on an "alternative ground,"” but were reversing one
conclusion of the trial court while arriving at the sane | egal
decision. 1d.
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Adopting the conmposition of the contract asserted by
appel l ant, however, we find no anbiguity; in fact, we would be
constrained to hold any threshold determ nation of anbiguity in the
contract (as asserted by appellant) to be clearly erroneous, based
on the evidence produced in the circuit court. See Shapiro, 105
Ml. App. at 755 (appellate courts review a trial court's threshold
deci sion of anbiguity under the "clearly erroneous" standard of M.
RuE 8-131(c)). Furthernore, as appellant has nade perfectly clear
its argunent as to the conposition of the contract, and as further
di scovery would shed no light on what we perceive to be the
unanbi guous neani ng of the plain |anguage within, we see no nerit
in remanding on that basis. Sinply put, the circuit court had no
"discretion to deny summary judgnent" even if it had adopted
appel l ant's conposition of the contract. Maryland Casualty Co.
100 Md. App. at 358. As we said in Donovan when faced with a
simlar situation:

Mor eover, based upon the unrefuted facts
establ i shed by [appellee], the interlineation
of Ms. Donovan's nanme was of no effect as a
matter of law. Consequently, the trial court
was Wwthout discretion to deny [summary
j udgnent | .
Donovan, 100 Md. App. at 418 n.2. Here, as in Donovan, the change
in the underlying factual situation, which we nmake for the purposes

of our review, is of no effect as a matter of law, as we di scuss

infra. Therefore, we nust affirm
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The relevant | anguage in the June 14, 1990 letter affirnms an
agreenent that appellees would receive twenty-five percent of the
fees recovered from the Ilitigation. The "duty clause" of the
letter reads: "You will be called upon to contribute 25% of al
out - of - pocket expenses and an appropriate allocation of the |abors
of litigation." (Enphasi s added). The plain |anguage of the
contract, then, specifies that appellees' role in the litigation
was a passive one; no duty to contribute would arise wuntil
appel |l ees were "called upon.™ The term "allocation"” used in
connection wth appellees' share of litigation tasks is |ikew se
telling. Black's Law Dictionary (5th ed. 1983) defines
"allocation" as an "[a]ssignnent or distribution of an anmount anong
[ sonmething]." Wbster's Third New International D ctionary (1986)
defines it as "the action of apportioning"” and defines "all ocate"

as "to distribute or to divide and distribute . Agai n, the
word connotes a passive role envisioned for appellees, an intent
that they wait for work to be assigned to them

No other phrase in the two letters relied upon by appellant
concerns the tasks appellees were to perform Appellant asserts in
its brief that the phrase in its Decenber 1991 letter, " "wth our
assi stance success will follow ", constitutes a "perm ssible and
very reasonabl e inference” of an intent that appellees contribute

proportionately, and therefore summary judgnment was inproperly

granted. W disagree. W see no such intent that coul d reasonably
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be inferred fromthat single clause. A court's determ nation that
a contract is anbi guous nmust be based upon "substantial evidence,"
not the nerest possibility that one mght interpret the contract a
certain way. See Burroughs Int'l Co. v. Datronics Engineers, Inc.,
254 Md. 327, 338 (1969).

Moreover, to read into that one phrase a requirenent that
appel | ees take on duties and costs of their own accord would ignore
and even contradict the stronger |anguage requiring themto perform
the work allocated to them and to contribute noney and manpower
when called upon. A contract nust be construed in its entirety
and, if reasonably possible, effect nust be given to each cl ause or
phrase so that the court does not cast out or disregard a
meani ngful part of the witing. Bausch & Lonb Inc. v. Uica Mit.
Ins. Co., 330 M. 758, 782 (1993). To view the contract as
appel l ant would have us view it would ignore this nost basic rule
of construction. Moreover, any nodi cum of anbiguity which may
possi bly exist by virtue of that one phrase is properly resol ved
agai nst appellant, as the drafter of the contract at issue. |.A
Constr. Corp. v. Equiptec, Inc., 95 M. App. 574, 580, cert.
deni ed, 331 Md. 480 (1993).

We hold that the contract, read as framed by appellant for the
pur poses of our review, is clearly unanbi guous, and suscepti bl e of

only one neaning. A contrary conclusion would be clearly
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erroneous. © Therefore, although the dispute in the case sub
judice, if nmeritorious, would certainly be material, it is not
genuine; i.e., appellant's interpretation of the contractual
requirenents thrust upon appellees is not reasonable, and thus
there is no genuine dispute of material fact.

Simlarly, appellant's other clains of disputed material fact,
made in this Court and in its Response to the Mtion for Summary
Judgnment, fail as well. Gven the proper construction of
appel l ees' duties under the contract, issues regarding appell ees’
actual participation and contribution in the case are inmaterial.
The parties have stipulated that appellees perfornmed every task
they were assigned during the Taylor litigation, and appellant
never alleged that appellees refused to contribute funds to the

[itigation expenses whenever asked to do so. |In fact, appellees

6 Appellant's June 14, 1990 letter to Ronald Sinon properly
forns no part of the contract between the parties. |In the initial
determ nation of ambiguity, however, "extrinsic evidence need not
be excluded fromthe trial court's consideration (so |ong as that
evi dence does not vary, alter, or contradict the plain nmeaning of
the witing) because, until the evidence is heard, anbiguity or the
| ack thereof cannot be fully appreciated.” Admral Builders, 66
Ml. App. at 129. Wth this in mnd, we think the letter to Ronald
Sinon sheds further light on the clarity of the | anguage used in
the contract between appellees and appellant. In that letter,
appel lant inforns Sinon that appellees would receive twenty-five
percent of the recovery, "provided that they neet their comm tnent
of contributing 25% of costs as well as such litigation related
tasks as shall be assigned to them" (Enphasis added). Appellant
offers no evidence to support a finding of anbiguity which would
not contradict the plain neaning of the contract.
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contributed $2,000 toward expenses at the very beginning of the
case, which has never been reinbursed.
The remai ni ng i ssues raised by appell ant concern the inpact of
t he Maryl and Rul es of Professional Conduct on the interpretation of

an unanbi guous contract. W now turn to that issue.

Appel l ant argues that conpliance with Rule 1.5(e) of the
Maryl and Rul es of Professional Conduct is inplied in every fee-
sharing agreenent between attorneys in Maryland. That rule reads
as foll ows:

Rule 1.5. FEES.

(e) A division of fees between |awers who
are not in the sane firmmy be nade only if:

(1) the division is in proportion to the
services perforned by each |awer or, by
witten agreenment with the client, each | awer
assunes J oi nt responsibility for t he
representation;

(2) the client is advised of and does not
object to the participation of all the | awers
i nvol ved; and

(3) the total fee is reasonabl e.

This Rule, appellant maintains, reflects a public policy which
forms a foundation for any bargain between attorneys. Gting
various cases fromforeign jurisdictions, appellant argues that the
ethical rules do not exist in a vacuum but operate to govern al

di sputes between |awyers. In support of this proposition,
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appel l ant invokes the general rule in Maryland that parties to a
contract are presunmed to contract m ndful of existing |aw and that
all relevant |laws, including judicial precedent, are read into the
agreenent just as if expressly provided by them See, e.g., Wight
v. Commercial & Sav. Bank, 297 M. 148, 153 (1983). The Rul es of
Prof essi onal Responsibility, argues appellant, are the equival ent
of judicial precedent, and thus inhere in all agreenents between
counsel . Therefore, appellees' demand for a share of the fees
di sproportionate to the services they perforned, as it violated
Rule 1.5(e), violate the contract.

To eval uate appellant's argunment, we begin with standard rul es
for the construction of contracts. As discussed supra, the
agreenent between the parties is unanbi guous, and in such a case,
we presunme the parties to nmean what they say. See Shapiro, 105 M.
App. at 754. "The cardinal rule in the construction of contracts
is that effect nmust be given to the intent of the parties, unless
that intent is inconsistent with some established principle of
[ aw. " Mcintyre, 105 M. App. at 355. Al other rules of
construction only supplenent that "cardinal rule.” Bentz v. Mit.
Fire, Marine & Inland Ins. Co., 83 Ml. App. 524, 538 (1990). 1In
this case, the parties said that appellees would receive forty
percent of one-third of the fees, as long as they perforned the
duties del egated by appellant or others. As discussed supra, that

was the parties' intent as divined fromthe plain neaning of the
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contractual |anguage. If we were to hold Rule 1.5(e) applicable to
this contract in the manner appellant suggests, then assum ng

arguendo, appellees' interpretation would violate the rule (an
assunpti on upon whi ch appel | ant depends), the plain | anguage of the
contract could not hold. As a result, we would be constrained to
hol d an unanbi guously worded contract to be anbi guous solely by the
operation of an ethical rule, and to read Rule 1.5(e) into the
contract even if the | anguage runs squarely against the rule. In
short, appellant asks us to adopt a bright-line rule of
construction mandating conpliance with Rule 1.5(e) no matter how
cl ear and unanbi guous the | anguage of the contract.

We are convinced, as appellant asserts, that appellant does
not rely on the Rules as a defense to a breach of contract action.’
Rat her, appellant invokes the proposition first articulated in Von
Hof fman v. Quincy, 71 U S. (4 Wall.) 535, 550 (1867) —that parties
to an agreenent are deened to have contracted with know edge of
existing law, and that "the |laws which subsist at the tine and
pl ace of the making of a contract . . . enter into and forma part

of it, as if they were expressly referred to or incorporated in its

! Because we agree with appellant that the circuit court
i naccurately franmed appellant's argunent as a defense to a breach
of contract action, we agree that the court erred in dismssing
appellant's declaratory claim as noot. The error 1is not
prejudicial, however, as we deci de agai nst appellant on the issue
presented in its claimfor declaratory relief.
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terns.” I1d., quoted in WImngton Trust Co. v. Oark, 289 Ml. 313,
320 (1981); see also, e.g., Heyda, 94 Md. App. at 98.

Maryl and has never held the Rules of Professional Conduct
applicable to actions in contract. Statutes, of course, are |aw
for the purposes of interpreting contracts, see Wight, 297 Ml. at
153, as are regulations. Heyda, 94 Md. App. at 98. The Rul es of
Pr of essi onal Conduct, however, govern the conduct of |lawers in an
effort to maintain the integrity of the |egal profession. See
Maryland St. Bar Ass'n v. Agnew, 271 M. 543, 549 (1974)
("Disciplinary procedures have been established . . . not for
puni shment, but rather as a catharsis for the profession and a
prophylactic for the public."). Appel lant's attenpt to link the
Rul es of Professional Conduct and "law' which is presuned a part of
every contract as if expressly provided for in its terns is
grounded upon a m sconception of the proper role that the Rul es of
Pr of essi onal Conduct play in our society.

It is necessary first to recall the principle restated by the
Court of Appeals in Attorney Gen. of Maryland v. Wal dron, 289 M.
683 (1981), that "in addition to the specific powers and functions
expressly granted to the three organs of governnent by the
Constitution, each branch possesses additional powers perforce
inplied fromthe right and obligation to performits constitutional
duties.” 1d. at 690 (citations omtted). As the Court further

expl ai ned:
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Cogni zant of the constitutionally inposed
responsibility wth respect to t he
adm nistration of justice in this State, this
Court has heretofore recogni zed and hel d that
the regulation of the practice of law, the
adm ttance of new nenbers to the bar, and the
di scipline of attorneys who fail to conformto
the established standards governing their
pr of essi onal conduct are essentially judicial
in nature and, accordingly, are enconpassed in
the constitutional grant of judicial authority
to the courts of this State.

ld. at 692 (enphasis added) (citations omtted). This power
springs fromthe fierce protection that the judicial branch nust
exercise of its ability to govern itself free frominterference by
the legislature. Quoting with approval the Suprene Judicial Court
of Massachusetts, the Court stated in Maryland State Bar Ass'n v.
Boone, 255 Md. 420 (1969):

It is a necessary inplication from the

exclusive jurisdiction of the judicial

departnent of control of nenbership in the bar

that the judicial departnment is not restricted

in the [manner] of review in such proceedi ngs

to nmethods prescribed by statute. If this

were not true the judicial departnent would be

restricted by legislative action in the

performance of its duties with respect to

menbership in the bar of which it has

"excl usive cogni zance. "
Id. at 431. Thus, the Court has drawn a clear distinction between
| egi slative enactnents and the legislature in general and rules
passed by the judiciary for the purpose of regulating the conduct
of attorneys. In light of this separation, we cannot place our

inprimatur on the proposition that the Rules of Professional
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Conduct are "laws" to be read into each contract, as appellant
mai nt ai ns.

Appel | ant, however, does not rest its argunent there, but
characterizes the Rules as "judicial precedent," which, appellant
argues, also find their way automatically into each contract under
the Von Hoffman rule. See Denice v. Spotswood |. Quinby, Inc., 248
M. 428, 433 (1968) (citing 17A C. J.S. Contracts § 330 (1963)).
Thi s concl usion, says appellant, follows quite naturally fromthe
recognition that the Rules "constitute, as opinions do
proclamations of the judiciary."” These rules, appellant concl udes,
should "informand be inplied in all agreements between counsel."

We note initially that appellant cites no cases —and we have
found none —that concern a situation calling for the automatic
i ncorporation of judicial precedent into a contract. Rather, al
t he cases that appellant cites deal wth statutes, regul ations, and
ordi nances. See, e.g., Wight v. Commercial & Sav. Bank, 297 M.
148 (1983) (concerning application of the Commercial Law and
Financial Institutions Article of the Maryland Code); State, Dep't
of Ceneral Services v. Roger E. Holtman & Assoc., Ltd., 296 Md. 403
(1983) (88 7-101 to 7-104 of Article 21 of the Maryland Code (1957,
1981 Repl. Vol.) must be considered as part of a contract between
an individual and the State); WImngton Trust Co. v. Oark, 289
Md. 313 (1981) (refusing to apply the Maryland Crimnal Code to a

separation agreenent); Dennis v. Rockville, 286 Ml. 184 (1979) (a
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city ordinance forns part of the terns of a contract if passed
before the nmaking of the contract); Beca v. Baltinore, 279 M. 177
(1977) (police regulations read i nto enpl oynent contract of police
officer); Denice, 248 M. at 433 (Mntgonery County O di nance is
read into hone construction contract). In view of this, we are
reluctant to hold that judicial precedent should be read into each
contract as if expressly provided for, in the manner of statutes,
ordi nances, and regul ations.

We do not have to decide this issue, however; rather, we hold
that the Maryl and Rul es of Professional Conduct are not "judicial
precedent,"” even if judicial precedent were included in the Von
Hof f man rule. The conclusion that both judicial opinions and the
Rul es are "judicial precedent” is a non sequitur to the observation
that both constitute "proclamations of the judiciary," as appell ant
mai ntains. The two nerely share a non-determ ning characteristic.
Appel I ant presupposes that all judicial proclamations constitute
judicial precedent. |In this, appellant is in error.

The inportance of judicial precedent is found in the principle
of stare decisis, which directs courts to avoid disturbing previous
deci sions unless the rul e espoused w thin has becone unsound and no
| onger suitable for society. Harrison v. Montgonery County Bd. of
Ed., 295 MJ. 442, 459 (1983). This is a rule of policy born of the
notion that precedents and practice are to be viewed, "not as

maki ng the I aw, but as evidence of what it has been supposed to be
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from the earliest tinmes." Wei ghorst v. State, 7 M. 442, 453
(1855) (enphasis added). From such notions we, as a society, take
the great confort of knowng what the law is, and what we
reasonably can expect it to be in the future. A corollary to this
principle is the view that the nost basic function of the judiciary
isto "say what the lawis," Marbury v. Madison, 5 U. S. (1 Cranch)
137, 177 (1803), rather than to nmake new law. That function is for
the legislature, as specified by the separation of powers inherent
in our constitutional system |In other words, "judicial precedent”
is a phrase that refers to the slow and deliberate interpretation
of already existing law, rather than the creation of new |aw.
Therefore, the termis inappropriately applied to the rules set
forth by the Court of Appeals to govern the conduct of attorneys or
the procedures of the courts, as by their very nature these rules
do not originate fromthe legislature or the cormon |aw, but are
promul gated at the initiative of the Court of Appeals. Put another
way, the Court of Appeals may change the Rules of Professiona
Conduct at any tinme, a power which runs squarely against the very
definition of stare decisis and "judicial precedent."”

Finally, we look to the Rules thenselves, particularly the
i ntroductory note on Scope, which offers substantial support for
our conclusion that the Von Hoffman rule not extend to the Rul es of
Pr of essi onal Conduct:

Furthernore, the purpose of the Rules can be
subverted when they are invoked by opposing
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parties as procedural weapons. The fact that

a Rule is a just basis for a lawer's self-

assessnent, or for sanctioning a | awer under

t he adm ni stration of a di sci plinary

authority, does not inply that an antagoni st

in a collateral proceeding or transaction has

standing to seek enforcenent of the Rule.

Accordingly, nothing in the Rules should be

deened to augnent any substantive |egal duty

of | awyers or t he extra-disciplinary

consequences of violating such a duty.
(Enmphasi s added). The text of each Rule is authoritative, and the
Preanble and the note on Scope provide a "general orientation."”
The |anguage wused is directly on point. Both appellant's
declaratory action and appellees' counterclaim are collateral
proceedi ngs, and interpreting the contract between the two in |ight
of Rule 1.5(e) clearly would "augnment . . . extra-disciplinary
consequences of violating" the Rule.

I n reaching our conclusion, we are m ndful of our discussion
supra, wherein we illustrated the constitutional basis for the
judiciary's power to regulate itself. See, e.g., Waldron, 289 M.
at 690. Such a power is necessary for the courts to "maintain
their dignity, transact their business, [and] acconplish the
purposes of their existence . . . ." 1d. at 691 (quoted source
omtted). Precisely because of this high degree of self-
regulation, the judiciary nust be extrenely careful not to abuse

its autonony by extending the application of the rules it

pronmul gates into areas not wthin its primary authority. In our
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view, the enforceability in contract of fee-sharing agreenents

bet ween attorneys i s one such area.

JUDGMVENT OF THE CIRCU T COURT
FOR MONTGOMVERY COUNTY
AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



