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This appeal requires us to interpret provisions of the Open
Meetings Act ("the Act"), codified at Maryland Code, 88 10-501 to
10-512 of the State Governnent Article (1984, 1995 Repl. Vol.)
("S.G"). Pursuant to S.G 8§ 10-503(b)(2), the Act is applicable
to a public body when it neets to consider "a special exception,
vari ance, conditional use, zoning classification, the enforcenent
of any zoning law or regulation, or any other zoning matter."
(Enmphasi s added). The question here is whether a county board of
appeal s's consideration of a subdivision and devel opnment plan
constitutes a neeting to consider a "zoning matter" within the
meani ng of the Act. The Circuit Court for Baltinore County
concluded that it was. As we disagree, we shall reverse.

Gaylord Brooks Realty Co., Inc. ("Brooks"), appellee, a
devel oper, submtted a concept plan to the Baltinore County
Departnment of Public Wirks for a subdivision and devel opnent in
northeastern Baltinore County, which was approved by a hearing
officer. Two community associations, the Wesley Chapel Bl uenount
Associ ation and the Manor Area Association, and various individuals
who owned property in the vicinity of the devel opment site,!?
appellees (hereinafter referred to collectively as "Wesley
Chapel "), appealed this decision to the Baltinore County Board of
Appeal s (the "Board"). At the conclusion of that hearing, the

Board declined Wsley Chapel's request that it publicly deliberate.

! The naned individuals are Harry and Hel en McCarty, Robert
and Syl via Eppig, Robert and Sue Dieter, Darlene WIlls, Katherine
Powers, Janes Curd, David Smth, Adrienne Burgoyne, Randal
Stockett, Al exandra Secor, and Charles and Annette Shawgo.



It later issued a witten opinion affirmng the decision of the
heari ng officer.

Thereafter, Wsley Chapel sought review in the circuit court.
Cont enpor aneously, Wsley Chapel filed against Baltinore County
("the County"), appellant, the Board, and the Baltinore County
Executive, a petition to enforce the Act. Wth | eave of court,
Brooks intervened. After a hearing on cross-notions for sunmary
judgnent, the trial judge concluded that the Board violated the Act
by failing to deliberate in public. Accordingly, the court voided
the Board's action and remanded the case to the Board for further
proceedi ngs in open session. The court also ordered the County to
pay attorneys' fees to Wesley Chapel. The court did not address
the nerits of the Board's decision affirmng the hearing officer.

The County now appeals and presents four issues for our
consi derati on:

|. Does the statutory | anguage of the OQpen Meetings Act

of Maryland reflect the intention of the General Assenbly

tolimt the application of the statute to zoning cases,

as opposed to all types of |land use cases, where the

| anguage of the statute specifically excludes |and use

matters other than a "special exception, variance,

condi tional use, zoning classification, the enforcenent

of any zoning law or regulation or any other zoning

matter"?

1. Does the public body "neet" within the paraneters of

the Open Meetings Act when, after having heard oral

argunment in an appeal fromthe hearing officer's decision

approving a plan of subdivision devel opnent, the panel

menbers: (1) agree, without further discussion, that the

panel chairman shall draft a witten opinion, as required

by law, (2) the panel chairman circulates the draft to

t he ot her nmenbers who, w thout further discussion, agree

that the draft opinion represents their views of the
appeal ; and (3) without further discussion, a final draft
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is prepared which each panel nenber signs?

I1l. Are the appellees entitled to attorneys' fees, even

assunm ng, arguendo, that the Board of Appeals net

privately to consider a zoning nmatter in violation of the
provi sions of the Maryland Open Meetings Act?

V. Assum ng, arguendo, that the Board of Appeal s net

privately to consider a zoning nmatter in violation of the

provi sions of the Open Meetings Act, should this Court
affirm the circuit ~court decision to invalidate
effectively the resultant proceedi ngs and opinion by the

Board of Appeal s?

In addition, although it did not note a cross-appeal, Brooks
has asked us to reach the nerits of the Board's decision affirmng
the hearing officer. Wsley Chapel opposes that request.

We conclude that the hearing officer's approval of Brooks's
subdi vision and devel opnent plan did not constitute a "zoning
matter” within the neaning of S.G 8§ 10-503(b)(2). Therefore, the
Board' s consideration of that matter was not subject to the Act.
Accordingly, we shall reverse the judgnent of the circuit court.
Qur conclusion nmakes it unnecessary for us to consider the County's
remai ni ng issues. We shall also decline to consider Brooks's
contentions, because the circuit court did not consider the nerits
of the appeal. Mdreover, because Brooks failed to note a cross-

appeal, Wsley Chapel has not had an opportunity to brief the

i ssues that Brooks has raised.

FACTUAL SUMVARY
In June 1993, Brooks filed its concept plan with the County

Department of Public Wrks. The plan proposed a subdivision and
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devel opnent to be known as "Wesl ey Chapel Wods," with thirty-three
single-famly houses to be constructed on a rural parcel of land in
northeastern Balti nore County, approximately 172.7 acres in size.
At the tinme of the proceedings, the land was undevel oped and
heavily forested. The vast bulk of the property was zoned R C. 4,
with a small portion zoned R C. 2.2

I n August and QOctober, 1993 community input neetings were held
W th respect to Brooks's concept plan. After the second neeting,
Brooks submtted a devel opnent plan for the site, and a devel opnent
pl an conference was | ater conduct ed.

At a public hearing® in June 1994, Wesl ey Chapel appeared in
opposition to the devel opnent plan. The protestants raised a
pl ethora of issues. They contended that a Baltinore County zoning
regul ation required the performance of a groundwater study and that

no such study had been perforned. They also clainmed that the plan

2 "R C.-4" is the "Resource Conservation -- Witershed
Protection" zone. See Baltinore County Zoning Regulations
(hereinafter, "B.C.Z.R") 8 1A03. The zone is intended "to provide
for the protection of the water supplies of netropolitan Baltinore
and nei ghboring jurisdictions by preventing contam nation through
unsuitable types or levels of developnent in their watersheds.”
B.C.Z. R § 1A03.1.

"R C-2" is the "Resource Conservation -- Agricultural” zone.
See B.C.Z R 8§ 1A01. This zone is intended "to foster conditions
favorable to a continued agricultural wuse of the productive
agricultural areas of Baltinore County by preventing inconpatible
forms and degrees of urban uses.” B.C.Z. R 8§ 1A0l.1B

3 Section 26-206 of the County Code governs "devel opnent plan
approval ." Section 26-206(a) provides, in part: "Final action on
a plan shall be after a public quasi-judicial hearing before the
hearing officer. The hearing shall be conducted on any conment or
proposed or requested condition which remains unresol ved."
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could not proceed until the County Council adopted guidelines to
inplement "Bill 113-92," a set of new zoning regulations that it
had enacted in 1992. Additionally, they asserted that the area set
asi de under the plan for a "conservancy area" was too snmall,* and
that the density of the proposed |lots was too great. Further, they
attacked the application of County Bill 113-92 to the facts of the
case, arguing that it "fails mserably" in its attenpt "to protect
and preserve R C. 4 zoned property," because it allowed nore density
of lots on the proposed site than woul d have been permtted under
the R C. 4 regulations. The protestants also raised other
contentions pertaining to vegetative clearing, the sufficiency of
the local roads and infrastructure, septic and well design, storm
wat er managenent, the content of the conservancy deed, and concerns
involving a historical area, signage, lights, noise, and
conpatibility.

In a witten opinion dated July 7, 1994, the hearing officer
approved nost of the devel opnent plan, although he inposed sone

restrictions.® The hearing officer identified hinself as a "zoning

4 B.C.Z. R 8 101 of the Baltinpore County Zoning Regul ations
defines a "conservancy area" as "[t]he portion of a rural cluster
devel opnent which contains significant natural or historic features
and whi ch has been dedi cated through deed restriction and easenents
for continued farmng, forestry or open space use in order to
remai n | argely undi sturbed."

5 Section 26-206(0) of the County Code provides, in relevant
part: "In approving a plan, the hearing officer may inpose such
conditions, as nmay be deened necessary or advi sabl e based upon such
factual findings as may be supported by evidence for the protection
of surroundi ng and nei ghboring properties.”
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conmi ssioner"” beneath the space in which he signed his nane.

Wesl ey Chapel subsequently appeal ed to the Board, ® which heard
argunment from counsel on August 31, 1994.7 At the concl usion of
the hearing, counsel for Wsley Chapel asked the Board to
deliberate in public, pursuant to the Act. In support of his
request, counsel submtted a copy of a letter fromthe Baltinore
County Peopl e's Counsel, dated August 4, 1994, advising that the
Act appl i ed to heari ngs concer ni ng devel opnent pl ans. 8
Nevert hel ess, the Board deni ed the request.

On Septenber 15, 1994, the Board issued its opinion, affirmng
the decision of the hearing officer. It stated that "the decision
to approve the plan is supported by conpetent, material and
substantial evidence, and that the record does not reflect in any
manner that the Hearing Oficer acted in any arbitrary or

capricious manner, or exceeded his statutory authority, or

6 Section 26-209(a)(1) of the County Code provides, in
rel evant part: "Any person aggrieved or feeling aggrieved by final
action on a plan may appeal to the county board of appeals within
thirty (30) days after the date of the final decision of the
hearing officer."

" Section 26-209(c) of the County Code provides: "The board
shall conduct a proceeding under this section by hearing ora
argunment of the parties and by receiving witten briefs, if
requested by any party to the proceeding. At the board's
di scretion, additional evidence and testinony may be all owed."

8 The People's Counsel is an official appointed by the County
Executive to "represent the interests of the public in general in
zoning matter[s]." Baltinore County Charter 8§ 524.1.

-6-



comitted any error of law "®
The Board al so explained its denial of the request for public
del i berati ons.

The appeal that is being heard by the Board is a
devel opnent plan appeal which was before the Hearing
O ficer and not the Zoning Comm ssioner for Baltinore
County. No zoning petitions (i.e., special exceptions,
vari ances, special hearings) were filed wth the
devel opnent pl an; hence, there is no zoning nmatter before
the Board in these proceedings. This Board has
previously ruled that appeals of developnent plans to
this Board are not subject to the open neetings |aw
unl ess they involve "other zoning matters.” It is
poi nted out that an open hearing was conducted on the
record before this Board with regard to the appeal filed
in this matter; however, this Board concludes that
Section 10-503(b) does not apply as to the deliberation
process since the Board is hearing a devel opnent plan
appeal as opposed to a zoning matter appeal.

Thereafter, Wesley Chapel sought judicial review in the
circuit court. It also filed a petition to enforce the Act, in
which it sought a declaration that the Act applied to the Board's

action. The petition and the appeal were consolidated. At the

® Section 26-209(d) of the County Code provides:

In a proceedi ng under this section, the board may:
(1) Remand the case to the hearing officer
(2) Affirmthe decision of the hearing officer; or
(3) Reverse or nodify the decision if a finding
concl usion, or decision of the hearing officer:
a. Exceeds the statutory authority or
jurisdiction of the hearing officer;
b. Results froman unlawful procedure;
c. |Is affected by any other error of |aw
d. |s unsupported by conpetent, material, and
substantial evidence in light of the entire
record as submtted; or
e. |Is arbitrary or capricious.

(Enphasi s supplied).



hearing on cross-notions for summary judgnment, Wesley Chapel
clainmed that the Board's consideration of the devel opnent plan
constituted a hearing on a "zoning matter," wthin the nmeani ng of
S.G 8 10-503(b)(2), and that the Board's failure to deliberate
publicly amounted to "an intentional and wllful act" perforned
"With the intention to avoid the application of the State Law
concerni ng open neetings." To support its claimof wllfulness, it
pointed to an earlier decision of the Grcuit Court for Baltinore
County that determ ned that the Board was required to conduct open
deliberations in a zoning case.! It also sought to void the
Board's decision and recover attorneys' fees and costs.

In response, the County contended that the term "zoning
matter” in S.G 8 10-503(b)(2) did not apply to a hearing on a
devel opnent plan. Further, it argued that "[s]ubdivision cases ...
are intrinsically different from zoning cases.” The County al so
argued that, even if the Act applied, the Board did not "neet" in
violation of the Act, because the Board neither deliberated nor
di scussed the issues presented in the appeal. |In this regard, the
County relied on an affidavit from the chairman of the Board
M chael B. Sauer, Esquire, in which he averred that, after the
hearing, he and the other two panel nenbers agreed that Sauer woul d

draft an opinion and circulate it to them which Sauer did. The

10 The earlier case, The Valleys Planning Council, et al. v.
Balti nore County, Case No. 93CV3628, involved a petition for a
speci al exception, which is one of the types of zoning matters
specifically enunerated in S.G 8§ 10-503(b)(2).
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affidavit also stated that "[n]either Board nenber expressed any
objection or any other comment to the draft other than that it was
fine with each,” and that "[t]here was absolutely no other
di scussion of any nature on either the draft or its nenbers.”
Sauer averred that he had an admnistrative assistant prepare a
final draft of the opinion, and that he then made revisions to
correct spelling, grammar, and punctuation m stakes. Al three
menbers of the Board signed the final opinion.

Additionally, the County asserted that the court should not
void the Board's decision. It stated that (1) any violation on the
part of the Board was not a "willful"™ violation of the Act, which
is a precondition to voiding an agency decision under S.G 8§ 10-
510(d)(4),* and (2) voiding the decision "would serve no usefu
pur pose because there is no conduct in which the Board engaged t hat
ought to be punished.”

The court determ ned that the Act inposed upon the Board the
obligation to deliberate publicly. The trial judge said that
"since [the appeal hearing] did involve zoning matters,"” the Board
was "required to hold an open hearing on their deliberations.” The
court also rejected the County's contention that the Board had not
conducted a closed "neeting" because Chairman Sauer had sinply

prepared and circulated a witten opinion and there were no

11'S.G 8§ 10-510(d)(4) provides that "if the court finds that
a public body willfully failed to conply with 8 10-505, § 10-506,
8§ 10-507, or 8 10-509(c) of this subtitle and that no other renedy
is adequate," the court may "declare void the final action of the
public body." (Enphasis supplied).
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di scussions on the issues. In a subsequent order, the court
assessed attorneys' fees of $2,387.78 in favor of Wsley Chapel and
agai nst the County, representing sixty-five percent of the anount

t hat Wesl ey Chapel had requested.

STANDARD CF REVI EW

Summary judgnent is governed by Rule 2-501, which provides
that a court shall enter summary judgnment on the notion of a party
where "there is no genuine dispute as to any nmaterial fact and ...
the party is entitled to judgnent as a matter of law" M. Rule 2-
501(e). In ruling upon the notion, the court nust view the facts,
including all reasonable inferences fromthose facts, in the |ight
nmost favorable to the opposing party. Baltinore Gas and El ectric
Co. v. Lane, 338 Ml. 34, 43 (1995). The court does not decide
di sputed facts, but instead makes a ruling as a matter of |aw
Beatty v. Trailmaster Products, Inc., 330 M. 726, 737 (1993);
General Accident Insurance Co. v. Scott, 107 M. App. 603, 611,
cert. denied, 342 M. 115 (1996). Therefore, the standard of
appel l ate review is whether the trial court was "legally correct.”

Sout hland Corp. v. Giffith, 332 Ml. 704, 712 (1993).

DI SCUSSI ON
l.
We nust determ ne whether review of a subdivision devel opnent

plan constitutes a "zoning matter" within the meaning of the Act.
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In resolving this issue, we focus on the text of the Act and
the principles of statutory construction. W conclude that the
process by which a subdivision devel opnment plan is approved i s not
necessarily a "zoning matter" within the nmeaning of S.G § 10-
503(b) (2).

We begin with S.G 8§ 10-501. There, the Ceneral Assenbly set
forth the public policy enbodied in the Act:

(a) In general.-It is essential to the maintenance
of a denocratic society that, except in special and
appropriate circunstances:

(1) public business be perforned in an open and

public manner; and

(2) citizens be allowed to observe:

(1) the performance of public officials; and
(1i) the deliberations and decisions that the
maki ng of public policy involves.

(b) Accountability; faith; effectiveness.-(1) The
ability of the public, its representatives, and the nedi a
to attend, report on, and broadcast neetings of public
bodies and to witness the phases of the deliberation
policy formation, and decision making of public bodies
ensures the accountability of governnent to the citizens
of the State.

(2) The conduct of public business in open neetings

i ncreases the faith of the public in governnent and

enhances the effectiveness of the public in

fulfilling its role in a denocratic society.

(c) Public policy.-Except in special and appropriate
circunstances when neetings of public bodies may be
cl osed under this subtitle, it is the public policy of
the State that the public be provided with adequate
notice of the time and |l ocation of neetings of public

bodi es, which shall be held in places reasonably
accessible to individuals who would like to attend these
nmeet i ngs.

(Bol df ace added; italics in original). Although the Act favors
open neetings by public bodies, it is clear that the Legislature
has specifically provided in S.G 8§ 10-501 that it does not apply
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in "special and appropriate circunstances."

Several other provisions of the Act are relevant to our
resolution of the issue presented. S.G 8§ 10-505 broadly provides:
"Except as otherw se expressly provided in this subtitle, a public
body shall neet in open session.” The parties agree that the Board
is a "public body" wthin the neaning of the statute. See S.G 8§
10-502(h) (defining "public body"). S.G 8§ 10-503(a)(1)(iii),
whi ch provides an exclusion from the scope of the Act, states:
"Except as provided in subsection (b) of this section, this
subtitle does not apply to . . . a public body when it is carrying
out . . . a quasi-judicial function.™ S.G 8§ 10-502(i), in turn,
defines the term"quasi-judicial function" as a determ nation of:

(1) a contested case to which Subtitle 2 of this title

[the Adm nistrative Procedure Act] applies;

(2) a proceeding before an admnistrative agency for

whi ch Chapter 1100, Subtitle B of the Miryland Rules

woul d govern judicial review (2 or

(3) a conplaint by the [State Qpen Meetings Law

Conpl i ance] Board in accordance with this subtitle.

The parties agree that the Board was exercising a "quasi-judicial
function” in this case. But S.G 8§ 10-503(b) provides an exception
to the exenption for public bodies exercising a quasi-judicia
function. The exception in S.G 8 10-503(b) is central to this
case. It provides:

The provisions of this subtitle apply to a public body

when it is neeting to consider:
(1) granting a license or permt; or

12.5,G § 10-502(i) refers to review under "Subtitle B" of the
Maryl and Rul es. In 1993, the provisions of Subtitle B were
rescinded and transferred to Subtitle 2 of Title 7 of the Rules.
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(2) a special exception, variance, conditional use,
zoning classification, the enforcenent of any
zoning law or regulation, or any other zoning
matter.

(Enphasi s supplied).

Additionally, S.G 8§ 10-508(c) states: "The exceptions in
subsection (a) of this section shall be strictly construed in favor
of open neetings of public bodies.” (Enphasis supplied). But, by
its terms, S.G 8 10-508(c) is limted in application to S.G § 10-
508(a). That subsection, in turn, specifies the circunstances when
cl osed sessions are permtted (such as neetings to consider the
investnment of public funds, neetings with counsel, collective
bar gai ni ng negotiations, etc.). S.G 8§ 10-508(c) thus does not
apply when, as here, an exception or exclusion not set forth in
S.G § 10-508(a) is alleged to apply.

The fundanental goal of statutory construction is to ascertain
and effectuate the intention of the Legislature. Qaks v. Connors,
339 Md. 24, 35 (1995). The prinmary source for determning
| egislative intent is the | anguage of the statute. |In re Dougl as
P., 333 Ml. 387, 392 (1994); Vest v. G ant Food Stores, Inc., 329
Md. 461, 466 (1993). W wll read the statute in a natural and
sensi bl e fashion, assigning the words of the statute their ordinary
and commonl y under st ood neani ngs, absent evidence that the General
Assenbly intended a different meaning. Board of Trustees of

Maryl and State Retirenent and Pension Systens v. Hughes, 340 Md. 1,

7 (1995); In re Roger S., 338 Md. 385, 391 (1995).
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"[When there is no anbiguity or obscurity in the | anguage of
the statute, there is no need to | ook el sewhere to ascertain the
intent of the legislative body." Mntgonmery County v. Buckman, 333
Md. 516, 523 (1994). In the absence of an anbiguity, the courts
““are not at liberty to disregard the natural inport of words with
a view towards making the statute express an intention which is
different fromits plain neaning.'" Fikar v. Mntgonery County,
333 Md. 430, 434-35 (1994), quoting Potter v. Bethesda Fire
Departnent, 309 M. 347, 353 (1987). When the |anguage of the
statute is anbi guous, however, courts nust | ook beyond the words of
the statute and to other evidence of legislative intent. Gargliano
v. State, 334 M. 428, 438-39 (1994). The court should then
consider, ""not only the literal or usual neaning of the words, but
[al so] their meaning and effect in light of the setting, the
obj ectives and purpose of the enactnent.'" Wack v. State, 338 M.
665, 672 (1995), quoting Gargliano, 334 Md. at 436. W nmay thus
"consi der the consequences resulting from one neaning, rather than
anot her, and adopt the construction which pronotes the nost
reasonable result in light of" the statute's purpose. Rucker v.
Comptroller of the Treasury, 315 M. 559, 565 (1989). In al
cases, however, "[c]are nmust be taken to avoid construing a statute
by forced or subtle interpretations.”™ Houston v. Safeway Stores,
Inc., 109 M. App. 177, 184 (1996). See also In re

Adoption/ Guardi anship No. A91-71A, 334 M. 538, 557 (1994) ("A
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plainly worded statute nust be construed wthout forced
interpretations designed to limt its application.").

Nor will we read a statutory provision in isolation. Rather,
we nust consider the statutory schene as a whole, as well as the
purpose of the statute. Departnent of Public Safety and
Correctional Services v. Howard, 339 M. 357, 369 (1995); Ward v.
Departnent of Public Safety and Correctional Services, 339 Mi. 343,
351-52 (1995); OQutnmezguine v. State, 335 M. 20, 41 (1994).
Mor eover, when there is a specific statutory provision on point, a
court has no choice but to apply the specific provision, rather
than the general one. See Snyder v. State, 189 M. 167, 170 (1947)
(courts nust determne |legislative intent fromthe |anguage of the
statute at issue, and not from any general statenent of policy).
See also Departnment of Econom c and Enpl oynent Devel opnent v.
Tayl or, 108 Md. App. 250, 276 (1996) (only the specific grounds for
di squal fication from unenpl oynent benefits may be used to deny
claimant's entitlenment to benefits, and not the general policy
provi sion; incongruities between the general policy provision and
the disqualification provision may be elimnated only by the
Legi sl ature).

The issue here focuses on the neaning of the word "zoning."
As we have noted, Wsley Chapel contends that review of a
devel opnent plan constitutes a "zoning matter." Quoting the
Peopl e' s Counsel, Wsley Chapel states: "Like many words, the word

“zoning' may have particular neaning in various contexts.
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Historically, it is a generic termvirtually synonynous with |and
use law. " Accordingly, Wsley Chapel asserts that "[z]oning neans
pl anni ng, zoni ng, and subdivision regulations.” (ltalics omtted).

We disagree. In our view, the term"zoning" has a specific
and commonly understood neaning in the eyes of the law. Al though
the concepts of "zoning" and sudivision control are related and
even cross paths at tines, they are nonetheless separate and
distinct. The review of a subdivision devel opnent plan is not, in
and of itself, a "zoning matter” wthin the neaning of S.G § 10-
503(b) (2).

"Zoning by its definitionis "the division of a city or town
by legislative regulation into districts and the prescription and
application in each district of regulations having to do wth
structural and architechtural designs . . . and . . . use [of]
buildings.'"™ Neufeld v. Gty of Baltinore, 863 F. Supp. 255, 260
(D. Md. 1994), aff'd w thout published opinion, 70 F.3d 1262 (4th
Cr. 1995), cert. denied, 1996 U. S. LEXIS 3467 (quoting BLACK s Law
D crionary 1618 (2nd ed. 1985)). "Zoning" is defined in BLACK S LAwW
D crionary 1618 (6th ed. 1990) as:

The division of a city or town by |legislative regulation

into districts and the prescription and application in

each district of regulations having to do with structural

and architechtural designs of buildings and of

regul ations prescribing [the] use to which buildings

within designated districts may be put. D vision of |and

into zones, and within those zones, regulation of both

the nature of |and usage and the physical dinensions of

uses including height setbacks and m ni nrum ar ea.

WEBSTER' S THIRD NEW | NTERNATIONAL DiCTiONARY (1976) defines the verb
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"zone," in relevant part, as "to partition (a city, borough, or
township) by ordinance into zones or sections reserved for
di fferent purposes (as residence, business, or manufacturing or
conbi nations of these) and governed by appropriate building
regulations (as of the height and area of all structures).” 1d. at
2660.

The Court of Appeals has recognized that the term "zoning"
"describe[s] the process of setting aside disconnected tracts of
land varying in shape and dinensions, and dedicating them to
particul ar uses designed in sone degree to serve the interests of
the whole territory affected by the plan.” Applestein v. Mayor &
City Council of Baltinore, 156 M. 40, 51 (1928). "“The very
essence of zoning is territorial division according to the
character of the land and the buildings, their peculiar suitability
for particular uses, and uniformty of use within the zone.'"
Nort hwest Merchants Termnal v. O Rourke, 191 M. 171, 190 (1948),
quoting Heath v. Mayor & City Council of Baltinore, 187 M. 296,
305 (1946). More recently, the Court has stated that "[z]oning
provides a tool by which to establish general areas or districts
devoted to selected uses.” Schultz v. Pritts, 291 M. 1, 20 (1981)
(enphasi s supplied). | ndeed, the Court has remarked that the
devotion of general areas or districts to selected uses is the
"purpose” of the zoning law. Ellicott v. Mayor & Gty Council of
Baltinore, 180 Md. 176, 181 (1942). W have also stated that "the

function of zoning is to preserve various types of nei ghborhoods,
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be they residential, industrial, comercial, or historical."
Mont gonery County v. Horman, 46 Mi. App. 491, 497-98 (1980).

In contrast, "subdivision control"” pertains to l|land use
control . BLACK' S LAw DiCTI ONARY, supra, defines "subdivision" as:
"Division into snmaller parts of the sane thing or subject matter.
The division of a lot, tract or parcel of land into two or nore
lots, tracts, parcels or other divisions of land for sale or
devel opnent . " ld. at 1424. Local governnents regulate the
devel opnent of subdivisions, but in a process that is distinct from
the notion of "zoning."

Case law recognizes the distinction between zoning and
subdi vi sion control . In Board of County Conm ssioners of Ceci
County v. Gaster, 285 Md. 233 (1979), in the course of an extensive
di scussi on of devel opnent control, the Court stated: "There are
three integral parts of adequate |and planning, the master plan,
zoni ng, and subdivision regulations.” ld. at 246. It noted
further that " zoning ordinances are not calculated to protect the
comunity fromthe financial |oss which nmay result from i nperfect
devel opnent. Sone of these purposes are sought through the
i nposition of subdivision controls.'" 1d. (quoting 4 R Anderson,
AVERI CAN LAWCOF ZONING 8§ 23.03 (2nd ed. 1977)). The Court al so quoted
from the report of a commssion on the reform of Mryland' s
pl anni ng and zoning | aws, which stated that § 3.05 of Article 66B
of the Code "'is designed to assert the full force of the [master]

pl an as being the foundation upon which zoning, subdivision, and
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ot her | and use regul atory devices shall be constructed.'"” 1d., 285
Ml. at 241.

In darke v. County Conm ssioners for Carroll County, 270 M.
343 (1973), the Court held that a county planning and zoning
conmm ssion's approval of a subdivision plan, by which the houses
proposed for construction were perm ssible under the applicable
zoning regulations, did not constitute a "rezoning" of the |and
(whi ch woul d have been a | egislative act beyond the conm ssion's
authority). The Court stated that the Conm ssion's approval of the
plan "was not an “illegal' rezoning, but nerely the approval of a
subdi vision plan in accordance with Art. 66B, the zoning ordi nance
and the subdivision regulations.” Id., 270 Md. at 350.

Simlarly, courts in other jurisdictions have held, under
their local statutes, that boards of zoning appeals do not have the
authority to regulate or control the subdivision of and. See Van
Deusen v. Jackson, 312 N Y.S. 2d 853, 858 (N.Y. App. Dv. 1970),
aff'd, 268 N.E.2d 650 (N. Y. 1971); Noonan v. Zoning Board of Review
of Town of Barrington, 159 A 2d 606, 608 (R 1. 1960). These
di stinctions necessarily rest upon differences between zoning and
subdi vi sion control as |and use regul ati on devi ces.

The distinction between zoning and subdivision control may
also be analogized to the distinction between zoning and
"planning," a separate aspect of |and use control. I n essence
"zoning" pertains primarily to the wuse of property, whereas

"planning" is a broader concept that connotes the devel opnent of a
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community. 101A C J.S. Zoning and Planning 8 5 at 34 (1979). See
BLAK' s LAw DI cTIONARY, supra, at 880 (defining "land use planning" as
a "[g]eneric term used to describe activities such as zoning
control of real estate devel opnents and use, environnental inpact
studies and the like"). The Court of Appeals has acknow edged t hat
the terns "are not synonynous." Board of County Comm ssioners of
Carroll County v. Stephans, 286 M. 384, 389 (1979). I n Howard
County v. Dorsey, 292 M. 351, 362 (1982), the Court said that
"[t]he zoning function is essentially limted to the establishnment
of land wuse districts through the inposition of zoning
classifications.”™ "Planning," however,

is a broader term and indicates the devel opnent of a

community, not only with respect to the uses of |ands and

buil dings, but also with respect to streets, parks, civic

beaut vy, i ndustri al and commer ci al under t aki ngs,

residential devel opnment and such other matters affecting

the public convenience and welfare as may be properly

enbraced within the police power.
St ephans, 286 M. at 389 (quoting 1 E. Yokl ey, ZoNiNG LAWAND PRACTI CE
8 1-2 (4th ed. 1978)). See also Washington County Taxpayers
Associ ation, Inc. v. Board of County Comm ssioners of WAshi ngton
County, 269 Md. 454, 455-56 (1973) (discussing difference between
pl anni ng and zoni ng; "planning enbraces zoning, in a general way,
but the converse is not true"); 101A C.J.S. Zoning and Planning 8
5 at 35 (1979) (" Planning' contenplates the evolvenent of an
overall program or design of the present and future physical
devel opnment of the total area and services of an existing or

contenplated nunicipality, while “zoning' is part of an end result
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or product of planning.").

The case of Coffey v. Maryland-National Capital Park and
Pl anni ng Conmm ssion, 293 Ml. 24 (1982), recogni zes the separate
nature of zoning, planning, and subdivision control. The Court
hel d that an application for approval of a subdivision plan nust be
rejected if the plan violates the county's master plan and county
reguations require conpliance with the master plan, even if the
proposed plan conplies with applicable zoning regul ations. The
Court stated: " Subdivision controls are inposed for the purpose of
i npl enenting a conprehensive plan for comunity devel opnent. To
achieve this end, plats submtted to a planning comm ssion for
approval nust be examned in relation to the official map and the
master plan.” ld., 293 Ml. at 29-30 (quoting 4 R Anderson,
AMERI CAN LAW OF ZONING 2D 8§ 23.20 at 89 (1977)). Further, the Court
assert ed:

| f planning boards had no alternative but to rubber-stanp

t heir approval on every subdivision plat which conforned

with the zoning ordinance, there would be little or no

reason for their existence. While planning and zoning

conpl emrent each other and serve certain objectives, each

represents a separate nunicipal function and neither is

a nere rubber-stanp for the other.
Coffey, 293 Md. at 30 (citation omtted).

Statutory | aw al so recogni zes the distinction between zoning

and subdi vision control. Maryl and Code, Article 28, 8§ 7-101(d)

defines "subdivision" in a manner that does not include zoning.?®

B Title 7 governs the Maryl and- Washi ngt on Regional District.
Section 7-101(d) states:
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Section 7-110 refers to "the exercise of all planning, zoning,
subdi vision control, and all other powers granted in this title."
Not ably, in Code, Article 66B, which governs "Zoning and Pl anning,"
the Legi sl ature enacted separate provisions to govern the powers of
zoni ng and subdivision control. See Article 66B, 88 4.01-4.09
(zoning); Article 66B, 88 5.5.01-5.08 (subdivision control).

We nust presune that, when the Legislature enacted S.G § 10-
503(b)(2) in 1992, it was aware of the statutes that distinguished
zoni ng and subdivision control. Wen it used the term"zoning" in
S.G 8 10-503(b)(2), the Legislature did not intend the word to
serve as a shorthand for all types of |and use control. What the
Court said in State v. Bricker, 321 Ml. 86, 93 (1990), is apt here:

It is presunmed that the General Assenbly acted with ful

know edge of prior legislation and intended statutes that

affect the same subject matter to blend into a consistent

and harnoni ous body of law. . . . Therefore, various

consistent and related enactnents, although nade at

different tinmes and wthout reference to one another,

nevert hel ess shoul d be harnoni zed as nuch as possi bl e.

See also Cicoria v. State, 332 Ml. 21, 43 (1993) (court presunes

that Legislature, when enacting statute, was aware of all other

rel evant enactnents).

"Subdi vision" nmeans the division of a lot, tract, or
parcel of land into two or nore lots, plots, sites,
tracts, parcels, or other divisions for the purpose,
whet her i1imediate or future, of sale or building
devel opnent, and includes resubdivision and, when
appropriate to the context, relates to the process of
subdivision or to the land or area subdivided. The
definition of "subdivision" does not include a bona fide
division or partition of exclusively agricultural |and
not for devel opnent purposes.
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Qur interpretation is supported by the legislative history of
S.G 8 10-503(b)(2). Courts are permtted to consider a statute's
| egislative history in order to ascertain the Legislature's intent.
See Blaine v. Blaine, 336 Ml. 49, 64 (1994); Kaczorowski v. Mayor
& Gty Council of Baltinore, 309 Md. 505, 514-15 (1987); Lem ey v.
Lem ey, 102 MJ. App. 266, 290 (1994). See also Lincoln National
Life Insurance Co. v. Insurance Conm ssioner of the State of
Maryl and, 328 M. 65, 77-78 (1992) (legislative history should not
be treated "li ke the use of parol evidence in the interpretation of
a contract").
S.G 8§ 10-503(b) was added to the Act in 1991. See 1991 M.
Laws, ch. 655. As originally proposed in Senate Bill 170, the
subsection would have stated: "The provisions of this subtitle
apply to a public body when granting a |license or permt or nmaking
a |l and use decision.” (Enphasis added). The Senate Econom c and
Environnmental Affairs Commttee received nunerous objections to the
proposed | anguage, essentially claimng that the bill would chil
debat e anong nenbers of zoning and |icensing boards, woul d hanper
t he deci si on- maki ng processes, and woul d intrude upon "sensitive"
| and acquisition matters. Subsequently, the bill was anended to
provide, as it does today, that the Act applies to a public body
when neeting to consider the granting of a license or permt or "a
speci al excepti on, vari ance, condi ti onal use, zoni ng
classification, the enforcenent of any zoning |law or regul ation, or

any other zoning matter."
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The enacted |anguage is nore restrictive than the |anguage
originally proposed. The enacted |anguage, of course, did not
fully accommodate those who objected to the original bill, as those
parties had obviously wanted zoning matters to be excluded as well.
Nor did the General Assenbly offer any reason in the legislative
history for why it singled out "zoning matters,"” as opposed to
other |and use decisions. But this fact is of no nonent; a
| egislature "is not required to build a record in the legislative
history to defend its policy choices.” Mansell v. Mnsell, 490
U.S. 581, 592 (1989). The conbination of the objections to the
| anguage of the proposed bill and the Legislature's subsequent
decision to enact a narrower neasure confirnms our view that the
Legislature did not intend the words "zoning matter" to cover
broadly all |and use issues.

Qur interpretation is al so supported by the concept of ejusdem
generis ("of the same kind"). Under this principle, " when general
words in a statute follow the designation of particular things or
cl asses of subjects or persons, the general words will usually be
construed to include only those things or persons of the sane cl ass
or general nature as those specifically nentioned.'” 1In re Wallace
W, 333 Md. 186, 190 (1993), quoting G ant of Mryland, Inc. v.
State's Attorney for Prince Ceorge's County, 274 M. 158, 167
(1975). See also State v. Sinclair, 274 M. 646, 658 (1975); State
| nsurance Conm ssioner v. Nationwi de Miutual Insurance Co., 241 M.

108, 115 (1966). "The rule is based on the supposition that if the
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| egi sl ature had intended the general words to be construed in an
unrestricted sense, it would not have enunerated the specific
t hi ngs." State v. 158 Gami ng Devices, 304 M. 404, 429 n.12
(1985). 14

In S.G 8§ 10-503(b)(2), the general words "any other zoning
matter" follow a stream of specific ternms ("special exception,
vari ance, conditional use, zoning classification, the enforcenent
of any zoning law or regulation”) that refer to classic zoning
matters, and not general land use control tools. Because
subdi vi si on devel opnent control is distinct fromzoning, it seens
reasonable to conclude that the Legislature did not intend to
include it within the anbit of "any other zoning matter."

The foregoing discussion convinces us that the |and use
control concepts of zoning, planning, and subdivision regulation,
while certainly related, are nonethel ess separate and distinct in
the context of this case. Wsley Chapel is thus incorrect inits
assertion that, for purposes of the Act, zoning "is a generic term
virtually synonynous with |land use |aw' and that zoning includes
"subdi vi sion regul ations."

Wesl ey Chapel argues that, because sone of its contentions

¥ 9IniInre Wallace W, for exanple, the Court held that the
words "or property whatsover”™ in a statute prohibiting the
unaut hori zed taking and carrying away of "any horse, mare, colt,
gel ding, mule, ass, sheep, hog, ox, or cow, or any carriage, wagon,
buggy, cart, boat, craft, vessel, or any other vehicle including a
nmotor vehicle . . . or any property whatsover," only included
property of the same class or nature as livestock or |land or water
vehicles, and did not include a purse taken by the defendant. See
Maryl and Code, Article 27, § 349.
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before the hearing officer and the Board involved the density of
lots in the proposed subdivision, those contentions involved a
"zoning matter." It relies on three Court of Appeals decisions
stating that the zoning power includes the power to regulate
density: People's Counsel v. Crown Devel opnent Corp., 328 Md. 303
(1992); West Montgonery County Citizens Association v. Mryl and-
Nati onal Capital Park and Pl anni ng Conm ssion, 309 Mi. 183 (1987);
and Mal amar Associates v. Board of County Conm ssioners for Prince
George's County, 260 Md. 292 (1973).

I n People's Counsel, the Court held that the circuit court had
not erred by allowi ng the People's Counsel for Baltinore County to
intervene in a case in which it was alleged that the County Revi ew
G oup had allowed a developer to transfer density units from a
separate tract of land, in violation of the applicable zoning
regul ations. The Court stated that the "People's Counsel has been
given a broad charge to protect the public interest in zoning and
related matters" and that "[d]ensity is an inportant part of the
zoning process." 1d., 328 Ml. at 317. In West Montgonery, the
Court stated that "the regulation of density and distribution of
popul ation is a part of the zoning power." 309 M. at 194. The
Court stated in Malamar that "zoning to regulate density is a
proper exercise of the police power." 260 Mi. at 310.

Wesl ey Chapel did not allege that the density in the proposed
subdivision violated zoning regulations. Instead, it raised

density issues in the subdivision proceeding. The Baltinore County

- 26-



Zoni ng Regul ations provide for a maxi num gross density in an R C 4
zone of 0.2 lots per acre. B.C.Z R 8 1A03.4B(1)(b). On the 173
acre tract in issue, this translates to thirty-four permssible
housing units. Brooks proposed constructing only thirty-three
units. Wesley Chapel wanted the hearing officer to exercise his
di scretion in the subdivision approval process to reduce the
density further, in order to alleviate the all eged "adverse inpact"
of the devel opnent.® Wsley Chapel also criticized the application
of the County Council's Bill 113-92, because it failed to preserve
and protect R C 4 zoned sites and permtted "nore density than the
old RCG4."

The fact that the zoning power includes the power to regul ate
density does not nean that all issues that happen to involve
density are necessarily "zoning matters.” Density issues nmay arise
in other contexts; when density issues arise in other contexts,
t hose proceedings are not transfornmed into zoning matters sinply

because of the presence of the density issues.

1.
Al t hough the subdivision control and zoning processes are
conceptually distinct, it is at |east theoretically possible that

a particular subdivision approval proceeding may involve a "zoning

15 The hearing officer, in his opinion, questioned whether he
had such authority. He also stated that, even if he had the
authority, no density reduction was warranted because "33 |ots on
a tract in excess of 170 acres does not overcrowd or overwhel mthe
property and its environs."
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matter." In MIller v. Forty West Builders, 62 Mi. App. 320 (1985),

a case cited by Wsley Chapel, we construed a provision of a County

Council bill that provided that 1its restrictions regarding
residential transition areas " do not apply to . . . [a]ny zoning
petition prepared in accordance with . . . [the pre-anmended
provisions] and filed prior to June 30, 1982.'" Id., 62 M. App.

at 330, quoting B.CZ R 8§ 1B01.1-B.1.c.11 (1981, 1982 Rev.)
(enphasis supplied). There, the issue was whet her the subm ssion
of subdivision plans for approval constituted the filing of a
"zoning petition" within the neaning of the regulation. W held
that it was, saying:

Al though this case arose within the context of
approval of a subdivision plan, under the Devel opnent
Revi ew and Approval Process Division of the Devel opnent
Regul ations of Baltinore County, . . . it also involves
zoni ng. Accordingly, we hold that the term "zoning
petition" was intended to be broad enough to include
subdi vision plans submtted to the CR G [County Revi ew
G oup] for approval.

ld., 62 Md. App. at 333. W reached this conclusion by pointing
out that "[a] pproval by the CR G wll necessarily entail review
of and conmpliance wth the applicable zoning regulations.” 1d.
The County Code required that subdivision plans contain information
regarding the zoning of the property and surroundi ng properties,
and additional information if the plan involved use of a
residential transition area. ld. at 333-34. Since the plan

i ncl uded zoning information, and review of the plan would include

verification of conpliance with zoning regul ati ons, we construed
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the words "zoning petition" broadly as including "the many
di fferent nmethods by which zoning regulations are adm nistered,"
i ncl udi ng subdi vision plans. 1d., 62 Ml. App. at 335.

The County Code provisions regardi ng devel opnent regul ati on
al so show how zoning issues may arise in the subdivision approval
process. See Baltinore County Code 8§ 26-169 ("Proposed devel opnent
shall be in conpliance with the present zoning classification on
t he subject property"); 8 26-203(b)(5) (requiring devel opnent plan
to contain the "[c]Jurrent zoning of the subject property and
surroundi ng properties, including the |location of any residential
transition areas"); 8 26-203(b)(8) (requiring devel opnent plan to
include "[p]etitions for variances, special exceptions, specia
heari ngs, Chesapeake Bay critical area variations, or request for
wai vers from county regulations or standards"); 8 26-203(d)(20)
("[wW hen required by the zoning regulations,” director of planning
may require that developnent contain information on |ayout;
architectural features; design of signage, |ighting, and fencing;

and safety features).

But even if we assunme, arguendo, that a subdivision plan
approval proceeding nmay also involve a "zoning matter," so as to
make the Act applicable to the Board's consideration of those
i ssues, the issues that Wsley Chapel raised were not "zoning
matters." Wesl ey Chapel did not allege that the zoning for the

subdivision site was inproper. In fact, Wsley Chapel's counse
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stated to the circuit court at the notions hearing that "in this
case it just happens that [the devel opnent plan] does have the
correct zoning." Brooks nmade no requests for any zoni ng changes.
Nor were there any all egations of a proposed use or design of the
devel opnent that would have viol ated the zoning regul ati ons.

Wesl ey Chapel contended that the conservancy area for the
tract was too small. B.C.Z R 8 1A03.5B provides that, in an RC. 4
zone, "a mninmm of seventy percent (70% of the tract acreage
shal | be designated a conservancy area,”" with the bal ance of the
tract being "the building area.” Brooks's plan set aside exactly
seventy percent of the tract acreage for the conservancy area
Wesl ey Chapel argued to the Board that seventy percent was the
"mni mum and contended that the hearing officer should have
required nore, although the hearing officer found "no persuasive
testinony and evi dence offered that the 70% provi ded was i nadequat e
or inproper.” But this argunent did not allege a violation of the
zoning regulation; it nerely asked the hearing officer to go beyond
t he zoning requirenents and exercise his discretion in the process
of review ng the devel opnent pl an.

In addition, as we observed earlier, Wsley Chapel's
contentions relating to density did not make the Board's hearing a
proceeding on a zoning matter. Wesley Chapel al so contended that
t he devel opnent coul d not proceed until the County Council adopted
"guidelines" to inplenent Bill 113-92, a contention that the

hearing officer rejected because it would anount to a "noratoriunt
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on devel opnent. This is not a zoning issue either, because it did
not allege an inproper or unlawful use of the land in violation of
a zoning regulation. W have also reviewed Wsley Chapel's
contentions relating to roads and infrastructre, septic and well
| ocation, stormwater managenment, the content of the conservancy
deed, and historical area signage, l'ights, noi se, and
conpatibility, and have determned that they did not render the
Board's hearing a proceeding on a "zoning matter." None of these
clains alleged violations of zoning |laws or regulations. Although
i ssues of density, the size of the conservancy area, and the |ike,
m ght be "zoning matters" in a particular case, such as where the
appl i cabl e zoning regul ati ons woul d be violated, that was not the
situation here.

Wesl ey Chapel's contention that the devel opnent could not
proceed until conpletion of certain groundwater studies also was
not a "zoning matter." In support of its contention, \Wsley Chapel
relied on B.C.Z. R 8§ 1A03.5B, which provides:

Each lot in a rural cluster devel opnent shall contain its

own private sewerage system and water system and each

such system shall be located within the |ot. I f the

Director of Environnental Protection and Resource

Managenent finds that a | ot cannot support a proposed

dwelling unit wthout endangering the potable water

supply, endangeri ng t he metropolitan district,
reservoirs, or creating a health or environnental

nui sance of nei ghboring properties, a dwelling unit is

not permtted on such |ot.

Wesl ey Chapel contended that the second sentence of this

regul ati on i nposed upon the Director of Environnmental Protection

and Resource Managenent the obligation to performgroundwater tests
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prior to approval of the subdivision developnent. It argued to the
Boar d:

Clearly, if logic has any application to this process,

the Hearing Examner's hearing is the appropriate tine

for such determnation to be nmade as to the final nunber

of lots and layout of the lots proposed for the
subdi vi si on

* * %

Therefore, it seens clear that a | ogi cal readi ng of

this requirenment would place its application and

effectiveness at the tinme of the Hearing Exam ner's

hearing, rather than at sone subsequent tine in the
future. The public, the citizens, and the Appellants are
entitled to know the nunber of lots and the final |ayout

of this proposed subdivision at the tine of the Hearing

Exam ner's hearing, [and] not be required to conduct a

search of the records at sonme future and subsequent date

to determ ne how and when the subdivision my have been

realigned in accordance with this Section.

(Enphasis omtted). The hearing officer disagreed wth Wesley
Chapel 's argunent, concluding as a matter of statutory construction
that, although B.C.Z. R 8§ 1A03.5B "m ght nmandate certain findings
fromthe Director of DEPRM departnment [sic], the section does not
mandat e when those findings nust be nade."

In our view, in the context of this case, the groundwater
claimwas not a "zoning matter." A plain reading of B.C.Z. R 8§
1A03. 5B shows that it does not require that groundwater studies
must be done by the time of the subdivision approval process.
Rather, it says that if the Director of Environnental Protection
and Resource Managenent finds that there could be a problem
i nvol ving the water supply, then devel opnent is not permtted. No
evi dence was proffered that the Director found any such problens,

and it was conceded at the time of the proceedi ngs bel ow that no
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tests had been perforned. Clearly, alleging that a zoning
regul ation applies does not nean that the issue is a "zoning
matter," within the neaning of the Act.

The processes for handling "zoning matters"” and "subdi vi sion
devel opment matters" are separate and distinct. See Baltinore
County Code, Title 26, Art. 1V, 88 26-116 to 26-135 ("Zoning") and
Art. V, 88 26-166 to 26-305 ("Devel opnment Regul ations"). The
presence of a zoning issue in the mdst of a larger subdivision
devel opnent proceeding does not transform the proceeding into a
"zoning matter." Qherwi se, a challenger would have to do no nore
than assert a frivolous claim based on a zoning regulation, in
order to transformthe nature of the proceeding. The circuit court
thus erred in concluding that, based on S.G § 10-503(b)(2), the

Act appli ed.

[T,

Inits brief, Brooks asks that we reach the nerits of Wsley's
Chapel 's challenge to the Board's decision affirmng the hearing
officer's approval of the devel opnent plan. Brooks raised this
matter in the circuit court by filing a |egal nenorandum but
because the lower court voided the Board' s decision due to non-
conpliance with the Act, it never addressed the matter. As we have
observed, Brooks did not note a cross-appeal.

Br ooks urges vigorously that we shoul d deci de these issues now

because it "is being unduly and unnecessarily prejudiced by
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Baltinore County's appeal."” It clainms that its devel opnent plan
has a "tinme-sensitive nature" and that the County's appeal "serves
only to delay final approval of the Wsley Chapel Wods Devel opnent
Plan.” It adds that the County "is not a party affected by the
circuit court's order to vacate the Board' s approval of the
devel opnent plan and remand the matter to the Board," inplying that
the County does not have an interest in seeing that the approval
process proceed expeditiously.

I n response, Wesley Chapel has filed a "notion to dismss"
Brooks's brief. Wsley Chapel did not discuss any of the issues
i nvol ving the devel opnent plan in its brief. It contends that it
had no notice that Brooks woul d raise these issues, because Brooks
did not indicate that it would do so in an information report
pursuant to Rule 8-205. Wesley Chapel and Brooks both filed their
briefs in this Court on the sanme day and, therefore, according to
Wesl ey Chapel, it had no way of knowing that it should address
these issues in its own brief. Also, Wsley Chapel asserts that,
because Brooks has not cross-appealed, it has no ability to file a
reply brief to respond to Brooks's contentions, and oral argunent
does not provide it with an adequate opportunity to argue these
matters.

In the exercise of our discretion, we decline to address the
merits. Because Brooks did not note a cross-appeal, Wsley Chapel
has not had an opportunity to brief these issues. Nor has the

circuit court considered them
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JUDGVENT REVERSED.

CASE REMANDED TO THE CIRCU T
COURT FOR BALTIMORE COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY APPELLEES WESLEY
CHAPEL BLUEMOUNT ASSOCI ATI ON, MANOR
AREA ASSCCI ATI ON, HARRY AND HELEN
McCARTY, ROBERT AND SYLVI A

EPPI G ROBERT AND SUE DI ETER,
DARLENE WELLS, KATHERI NE POVERS,
JAMES CURD, DAVID SM TH, ADRI ENNE
BURGOYNE, RANDALL STOCKETT,

ALEXANDRA SECOR, AND CHARLES AND
ANNETTE SHAWGO.



