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In resolving the instant appeal, we shall address an issue of
first inpression —the imunity from civil liability of retai

establ i shnents under Maryl and Code (1973, 1995 Repl. Vol.), 8 5-378

of the Courts and Judicial Proceedings Article (CJ). Intoto, that

section, ascodified, now reads:

[ munity] — Custonmer use of enployee toilet
facility in retail establishnent.[?]

(a) Définition. —In this section "custoner"
means an individual who is lawfully on the
prem ses of a retail establishnent.

(b) Ingeneral. —A retail establishnment and
any enpl oyee of a retail establishnment are not
civilly liable for any act or omssion in
allow ng a customer, including a custoner as
defined in 8§ 24-209 of the Health-General
Article, to use a toilet facility that is not
a public toilet facility, if the act or om s-
si on:

(1) I's not willful or grossly negli -
gent;

(2) Gccurs in an area of the retai
establishnment that is not accessible to the
public; and

1 As we explain, infra, the codifiers have inproperly titled
this section.
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(3) Results in an injury to or death

of the custoner or any individual other than
an enpl oyee acconpanyi ng the custoner.

(c) Employeetoilet not public restroom. — Not wi t h-
standing any provision of this section, an
enpl oyee toilet facility is not to be consid-
ered a public restroom
Appel I ant, Carrie Houston, challenges the interpretation and
application of CJ 8§ 5-378 by the G rcuit Court for Prince George's
County (Mel bourne, J., presiding) in its rendering of a judgnent
notw t hstandi ng the verdict in favor of appellee, Safeway Stores,
Inc. (Safeway). She presents two issues for our review
1. Whet her the trial court erred in granting
the defendant |judgnment notw thstanding
the verdict in light of substantial evi-
dence supporting the jury's finding that
the restroomat issue was a public toil et
facility rather than an enpl oyee toil et
facility.
2. VWether the trial court erred in its
construction and application of the stat-
ute entitled "I munity - Custoner Use of
Enpl oyee Toilet Facility in Retail Estab-
[ishment,” M. Code Ann., Cs. & Jud.
Proc. 8 5-378 (1995 Repl. Vol.).

For reasons to be discussed, we shall affirmthe trial court's
entry of judgnent nonobsanteveredicto, addressing both issues simlta-

neously.

FACTS AND PROCEEDI NGS
On Septenber 16, 1992, appellant, while shopping at appellee's
Lanham | ocation, "inquired of a[n] . . . enployee whether there was

a restroom avail able for her use.” She was directed by Safeway
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personnel to go to the back of the store and to proceed through a
set of doubl e doors, each bearing a "No Adm ttance" sign. Beyond
t he doubl e doors is a storage area or stockroom described by one
W tness as the store's back room \hatever its characterization,
it is clearly a nonretail area designed to support the public,
retail areas of the store. In that nonpublic area, beyond the
doors bearing the "No Admttance" signs, is a nine-foot w de
ni nety-foot | ong passageway. Appellant was directed to wal k down
t hat passageway to reach the rest room Not ably, the store is
equi pped with two other rest room facilities, adjacent to an
enpl oyee | ounge area on an upper floor, which are accessible by a
stairway |ocated just beyond the rest room at issue. Appel | ant
indicated at trial that she went up and down the path three tines
in search of the facility; it was on her third pass that she
slipped and fell on what she described as a piece of twine or rope,
sustaining severe injuries, resulting in the anputation of a toe.
Appel I ant brought suit agai nst appel |l ee on negli gence grounds,
cl aimng, interalia, that appellee had breached its "duty to reason-
ably maintain and inspect the premses in issue.” The issues of
l[itability and damages were bifurcated, and the four-day tria
commenced on February 27, 1995. At the close of appellant's case-
i n-chief, appellee noved for judgnent, relying largely on CJ] § 5-
378 and the imunity granted thereby. The trial court reserved

ruling on the notion, and appellee presented its case. At the
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close of all the evidence, appellee renewed its Mtion for
Judgrent, relying on the sane grounds as previously iterated. The
trial court again reserved ruling thereon, and the case was
submtted to the jury, which returned a verdict in favor of
appel | ant . By special verdict, the jury found as fact the
followng: that the rest room at issue was not an enployee
facility; that the facility was a public rest room that Safeway
was negligent; and that appellant was not contributorily negligent.

Appel lee then filed a Motion for Judgnent Notw t hstanding the
Verdict, Mdtion for a New Trial, Mtion to Alter or Amend the
Judgnent, and Mdtion to Vacate Judgnent. Saf eway argued that
C)] 8 5-378 was designed to shield retailers from liability in
precisely the situation presented by the case at bar. It also
clainmed that appellant had failed to present sufficient proof that
the rest room at issue was a public, rather than an enpl oyee,
facility.?2 A hearing on the Mdtion was held May 10, 1995, after
which the trial court, stating that the statute "was designed
exactly for this situation,” ruled in favor of appellee on the

Motions for Judgnent upon which it had earlier reserved ruling.

2 As we shall discuss, infra, while the status of a rest room
as an enpl oyee rest roomis pertinent ifitisinfactanemployeerest room
(because the statute mandates that an enpl oyee rest roomis not
public in nature), the fact that a rest roomis not an enpl oyee
rest roomdoes not nean that it is one available for use by the
general public. Under the statute, it is the public or private
nature of the facility that nmust be determ ned.
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Judgnment was entered accordingly, notwithstanding the jury's
verdi ct.

Appel lant filed the instant appeal therefrom

APPELLATE STANDARD OF REVI EW
We note at the outset that Maryland Rule 2-532(b) provides
that a notion for judgnent, nmade at the close of all the evidence
and upon which the trial court reserves ruling, "beconmes a notion

for judgnment notw thstanding the verdict if the verdict is against
the noving party." SeeasoMcSarrowv. Walker, 56 Md. App. 151, 154 n.1
(1983), cert. denied, 299 M. 137 (1984). "[A] notion . . . n.o.V.
tests the legal sufficiency of the evidence," ImpalaPlatinumLtd. v. Impala
Sles(U.SA), Inc., 283 M. 296, 326 (1978), and "is revi ewed under the
same standard as a judgnent granted on notion during trial,"
Huppman v. Tighe, 100 M. App. 655, 663 (1994). To this end, we

"assune[] the truth of all credi ble evidence and all inferences of
fact reasonably deducible from the evidence supporting the party
opposing the notion. If there exists any legally conpetent

evi dence, however slight, fromwhich the jury could have found as
they did, a j.n.o.v. wuld be inproper.” Huppman, 100 M. App. at
663; seealsoDennardv. Green, 335 Md. 305, 322-23 (1994) (quoting Impala
Platinum, 283 M. at 328); Levinev. Rendler, 272 M. 1, 12 (1974);

McSarrow, 56 Ml. App. at 158 and cases cited therein.
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STATUTORY CONSTRUCTI ON

Par anount in undertaking the construction of any statute is
the intent of the Legislature. SeeMauzyv.Hornbeck, 285 M. 84, 92
(1979); Mazor v. Department of Correction, 279 Ml. 355, 360 (1977); Board of
Supervisorsof Election v. Weiss, 217 Md. 133, 136 (1958). "The | anguage of
the statute itself is the primary source of this intent
Privettev. Sate, 320 Md. 738, 744 (1990); seealso Tucker v. Fireman's Fund Ins. Co.,

308 Md. 69, 73 (1986). \Where the statutory |anguage is plain and
free fromanbiguity, and expresses a definite and sinple neaning,

courts do not normally | ook beyond the words of the statute itself.
Giant of Maryland, Inc. v. Sate's Attorney, 267 M. 501, 512, appeal dismissed, 412
US 915 93 S . 2733 (1973); Huntv. Montgomery County, 248 Md. 403,
414 (1968). But see Tracey v. Tracey, 328 M. 380, 387-88 (1992);
Kaczorowski v. Mayor of Baltimore, 309 Md. 505, 514-15 (1987). To this end,
the words are to be accorded their ordinary and generally under-
stood signification, absent evidence to the contrary. Brodsky V.
Brodsky, 319 Md. 92, 98 (1990); Privette, 320 Md. at 744-45; Mazor, 279
Md. at 360. Care nust be given to avoid construing a statute by
forced or subtle interpretations. Comptroller of the Treasury v. Fairchild Indus.,
Inc., 303 Md. 280, 284 (1985). W are quick to note, however,

[t]hat a termmay be free from anbiguity
when used in one context but of doubtful
application in another context
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[Where a statute is plainly
susceptlble of nore than one neaning and thus
contains an anbiguity, courts consider not
only the Iliteral or wusual neaning of the
words, but their nmeaning and effect in |ight
of the setting, the objectives and purpose of
the enactnent. . . . [ T]he court . . . may
consi der the consequences resulting from one
meani ng rather than another, and adopt that
construction which avoids an illogical or
unreasonabl e result, or one which is inconsis-
tent with conmon sense.

Tucker, 308 MJ. at 74-75 (citations omtted); seeasoTracey, 328 M. at
387 ("[T] he statute nmust be construed reasonably with reference to
the purpose, aim or policy of the enacting body."). Mor eover

"[i]f reasonably possible, a statute is to be read so that no word,
phrase, clause or sentence is rendered surplusage or neaningless.”
Mazor, 279 Ml. at 360. "Statutes are enacted to further an underly-
ing goal, aim or purpose, and nust be interpreted in accordance

with their general purposes and policies."” Toftv. Sate of Nevadaexrel. Ali

Piment, M. App. _ (1995) [No. 711, slip op. at 9, 1995 Term

filed February 7, 1996].

THE LEQ SLATI VE HI STORY
In tracing the legislative history of the relevant statute, CJ
8§ 5-378, since its inception and the inception of its predecessors,
we note that, prior to 1987, retail establishnents in Maryland were
not required to allow custonmers or patrons access to their
nonpublic rest roons. Cenerally, prior to 1987, a nmerchant could

protect hinmself fromliability toward invitees in respect to rest
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roomfacilities by denying custoners access to those private rest

roons. SeeRestatement (Second) of Torts 8 332 cnt. 1 (1965); 62 Am Jur. 2d

PremisesLiability 8§ 102 (1990) ("If a person . . . goes to a place not
covered by the invitation, the . . . duty of care owed to such
person as an invitee ceases forthwith . . . . [T]here can be no

recovery for resulting injury, even though he is an invitee to

other parts of the premses."” (footnotes omtted)).

In 1986, in an attenpt to capitalize upon a statute that
requi red businesses to mamintain one bathroom for every fifteen
enpl oyees, proponents of a neasure to require businesses to allow
patrons to utilize those rest roons pronpted introduction of a bill
in the Maryland Senate that read, in part:

At the request of a custoner, each retail
busi ness establishment that has a toilet
facility for its enployees shall allow the
custoner to use the facility.
S.B. 516 (1986). Not ably, as witten, Senate Bill 516 provided
custoners unlimted access to private rest roomfacilities wthout
regard to the retailers' potential liability for injuries sustained
by patrons concurrent with their use of the facilities. As
initially witten, therefore, it would have required retailers to
expose thenselves to substantial liability. The bill nmet wth
strong opposition in both the Legislature and the retail community.
Proposed anendnents |imting the scope of the statute to busi nesses

with twenty or nore enployees were not able to assuage its

opponents' security and liability concerns. The bill did not pass.
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The bill was rewitten and reintroduced in 1987, wth
significantly nore limtations, "[i]n an attenpt to exenpt the ~Mm
and Pop' operations, and to limt the extent of the bill to those
who were truly in need of inmmediate access to toilet facilities
because of a nedical problem"” Retail Establishnents - Toil et
Facilities: Hearings on S.B. 413 Before the Environnental Matters

Commttee (1987) (Testinony of Senator Barbara Hoffrman). Specifi -

cally, under Senate Bill 413, only certain retail businesses with

enpl oyee rest room facilities were required, under certain limted

circunstances, to permt custoners to use those rest roons.

The intent of th[e] bill [was] to require a
retail establishrment with 20 or nore enpl oyees
to allow a custonmer access to the establish-
ment's toilet facility if the custonmer has a
medi cal condition that requires i1immediate
access to a toilet facility . . . [and] to
provide access to toilet facilities for a
smal|l part of the population whose nedical
condi tions require such access.

Senate Econom c and Environnmental Affairs Commttee, Summary of
Commttee Report, S.B. 413 (1987). Enacted as Maryl and Code (1982,
1987 Repl. Vol.), 8 24-209 of the Health-General Article (HG,?
Chapter 351 of the 1987 Laws required an "establishment with 20 or

nore enpl oyees that ha[d] a toilet facility for its enployees .

3 Though originally enacted in 1987 as § 11-209 of the
Heal t h- Environnmental Article, during that year, the State Legis-
|ature transferred, interalia, Title 11 of the Health-Environnental
Article (renanmed the Environment Article that sane year) to the
Heal t h- General Article and renunbered it Title 24. See 1987 M.
Laws, Chap. 306.
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[to] allow the custoner to use the facility," when a public rest
roomwas not available. At the sane tine, the statute responded to
ot her concerns earlier expressed by the statute's opponents.
First, the statute narrowy defined a "custoner” as an individual
who

(1) Suffers from Crohn's Di sease, ul cer-
ative colitis or any other inflammatory bowel
di sease, or any other nedical condition that
requi res inmedi ate access to a toilet facili-
ty; or
(2) UWilizes an ostony device.
HG 8§ 24-209(a). Then, for the first time, this bill incorporated
the provisions wth which we are primarily concerned in the instant
case in then subsection (d) of HG § 24-209. That prior section
shi el ded the business as well as its enployees fromcivil liability
for any act or omssion in allowi ng a custoner
to use a toilet facility that is not a public

toilet facility, ¥ if:

(1) The act or omssion is not willful or
one of gross negligence;

(2) The act or om ssion occurs in an area
of the retail establishnent that is not acces-
sible to the public; and

(3) The act or omssion results in an
injury to or death of the customer or anyone
ot her than an enpl oyee acconpanying the cus-
t orrer.

4 Notably, HG 8§ 24-209(c) provided that enpl oyee rest roons
were "not to be considered a public restroom" for purposes of
t hat provi sion.
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VWiile the bill mandated that a business owner allow access to
speci al - need custoners under certain circunstances, thus exposing
t hose businesses to significant liability, it further granted them
immunity, in the absence of willful or gross negligence.

In 1989, the immunity of HG 8§ 24-209 was "expand[ed] . . . to
retail establishnents of any size which voluntarily allow ed] any
custoner to use an enployee toilet facility." Senate Judicial
Proceedi ngs Commttee, Floor Report, H B. 162 (1989). House Bil
1625 fashioned two separate and i ndependent sections, HG § 24-209
and HG § 24-210, out of what had theretofore been one section,
nanely HG 8 24-209. In noving subsection (d) of HG § 24-209, House
Bill 162 created the new HG § 24-210, providing that it applied not
only to enployee facilities but also to all nonpublic facilities
and separated the provisions conferring imunity from those
requiring a retailer to provide certain special-need custoners
access to rest roons maintained primarily for enployee use. This
separation was largely in response to the Legislature's purpose and
intent to "expand[] the circunstances under which retail establish-
ments are immune fromcivil liability . . . and generally relating

to the use of nonpublic restroons in retail establishnents.” 1989

Md. Laws, Chap. 387. The renmining sections of HG 8§ 24-209, i.e,

> "House Bill 162 was introduced in the 1988 Session as
House Bill 110 and received an unfavorable report fromthe Senate
Judi ci al Proceedings Conmttee." Senate Judicial Proceedings
Commttee, Bill Analysis, H B. 162 (1989).
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subsections (a), (b), and (c), remained substantively unchanged in
t he separation. On the other hand, the scope of those custoners to
whi ch the provisions of HG 8 24-209 had applied was significantly
altered to include any person "lawfully on the premses of a retail
establishnent." HG 8§ 24-210(a).

We note that House Bill 162 was captioned: Retail Establishments —

Toilet Facilities — Immunity from Civil Liability. When HG 8§ 24-210 was first
codified, however, the codifiers entitled it, "Same — Cvil
Liability of Retail Establishnment or Enployee." By inserting
"Sane," the codifiers were saying that HG 8§ 24-210 related to, and
i ncorporated, the provisions of the next preceding section —
HG § 24-209. This use of "Sane," as relating back to HG § 24-209,
appeared to limt the applicability of both sections to enpl oyee
facilities. In using that titling, the codifiers erred. Wi | e
House Bill 162 reenacted HG 8 24-209 in respect to enpl oyee rest
roons and the special <class of custoners it had previously
affected, it also added a conpletely separate, new section,
HG § 24-210, that did not limt its provisions solely to "enpl oyee"
rest roons. It created immunity in respect to the use of any
nonpublic facility. Both sections shared the sane |egislative
history until House Bill 162 was enacted; that bill created wholly
Separate statutory sections. To sinplify the difference, HG § 24-
209 only applies when enployee facilities are used by those

suffering fromcertain disorders. HG 8§ 24-210 applies in all other
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i nst ances. There is no evidence that appellant qualifies under
HG 8 24-209, as she does not suffer from the nal adies therein
descri bed; her suit, of necessity, was based on her use pursuant to
HG § 24-210, as later restated in CJ § 5-378.

In 1990, the Legislature, consolidating related imunity
statutes in House Bill 206, repeal ed and reenacted the substance of
HG 8§ 24-210 as CJ § 5-378.° 1990 MJ. Laws, Chap. 546. The
consol i dation parroted the | anguage of HG 8§ 24-210, but included no
title. Because, however, the codifiers had inproperly titled
HG 8§ 24-210, as we have previously indicated, they simlarly
inproperly titled CIJ § 5-378 to indicate that the section applied
to a custonmer's use of enployee facilities. HG 8§ 24-210 had never
been so |limted and neither is CJ § 5-378. Thus, our primry
concern, as we indicate el sewhere, is the public or private nature
of a facility.

Prior to the consolidation, HG 8 24-210, with the titling
error omtted, provided:

Cuvil liability of retail establishnment or em
pl oyee.

(a) "Customer" defined. — In this section
"custoner"” neans an individual who is lawfully
on the prem ses of a retail establishnent.

(b) Ingeneral. —A retail establishnment and
any enpl oyee of a retail establishnment are not
civilly liable for any act or omssion in

6 HG § 24-210 was reenacted, but it nerely refers to the
i mMmunity provided in CJ § 5-378.
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allow ng a customer, including a custoner as
defined in 8§ 24-209 of this subtitle, to use a
toilet facility that is not a public toilet
facility, if:

(1) The act or omssion is not
w Il ful or one of gross negligence;

(2) The act or om ssion occurs in an
area of the retail establishnment that is not
accessible to the public; and

(3) The act or omssion results in
an injury to or death of the custoner or

anyone ot her than an enpl oyee acconpanyi ng the
cust oner.

(c) Employeetoilet not public restroom. — Not wi t h-
standing any provision of this section, an
enpl oyee toilet facility is not to be consid-
ered a public restroom
That sane | anguage is now found in CJ 8§ 5-378. It is that
statute and that |anguage that we apply in resolving the instant

case.

DI SCUSSI ON

THE STATUTE
It is clear that the original statute's passage woul d not have
been possible had it not been nodified to afford retail businesses
partial inmmunity fromliability for injuries sustained by patrons
utilizing their rest roomfacilities. Qur review of the |egisla-
tive history has provided us wth inportant insights, which

illustrate an increase in the scope of the current statutes from
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the original statute.” Not only have the statutes been anended to
apply to all retail establishnents, but the kind of custonmers to
whom the statutes apply has also been expanded. Oiginally
applying solely to those suffering fromvarious nedi cal disorders,
the statute currently enconpasses any person "lawfully on the
prem ses of a retail establishnent.” CJ 8§ 5-378(a).

More inportant, however, is the evolution of the statutory
| anguage, particularly that which specifically sets forth the
requi rement of accessibility. It denonstrates a nove away from
requiring access for a limted class of persons solely to rest
roons maintained for enployees, HG 8 24-209, to include any
perm ssive use of facilities that are not available for general,
unrestricted use by the general public. As it stands, CJ 8§ 5-

378(b) requires conpliance in respect to facilities that are "not

public toilet facilit[ies]." In so doing, the current
formulation clearly contenplates that not every nonpublic facility
to which a custoner will be directed will be an enployee facility.
Thus, what had begun in 1986 (in Senate Bill 516) as an attenpt to
mandate that all retail businesses allow all customers unlimted

access to their rest roonms, wthout regard to their liability

therefor, evolved into two statutes that currently provide that

certain custonmers with specified physical disorders must be all owed

access to enpl oyee rest roons, HG 8§ 24-209, and that all others may

" The first "bill" did not becone a statute.
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be al | oned access to any nonpublic facility. HG 8§ 24-210 and now
CJ) § 5-378. In either event, the retail establishment wll be
i mune from suit in respect to such use of its private and/or
enpl oyee rest roons so long as its actions are not wllful or
grossly negligent, CJ 8 5-378(b)(1).

It is appellant's position that the rest roomis, in fact, one
avai l abl e for use by the general public, thus stripping appellee of
any imunity. Appel | ee approaches the issue from a different
angle, claimng that appellant failed to introduce sufficient
evidence to establish that the rest room was not an enployee

facility. The appropriate distinction under the statute that

applies in the instant matter, CJ 8 5-378, is between public and
private facilities. The parties, however, distinguished between public

and employee rest roons. Wthin this statutory framework, subsection
(c) of G §8 5-378, regarding enployee facilities, functions nerely
as a predetermnation of the status of enployees' facilities:
"Notwi thstanding any provision of this section, an enployee
facility is not to be considered a public restroom"” Enpl oyee rest
roons, no matter where situated, are never to be considered
"public." This confusion may have resulted from the erroneous
titling of the statutory sections by the codifiers. Thus, as to
enpl oyee facilities, the immunity provisions wll always apply,
even if they are located in the public area of a retail establish-

ment. In other words, while an enployee rest roomw || always be
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a private, i.e, nonpublic, rest room it cannot be said that a
private rest roomw || always be an enpl oyee rest room That said,
there still remains sone question as to what exactly differentiates

a public facility froma private one.

"PUBLI C' DEFI NED
The indices of many reference works are replete with nunerous
references to various types of public entitlenents and functions,
but there are few references to conceptual definitions of the term
"public.” W shall set forth a nunber of those references:

Cenerally speaking, a public place is a
pl ace or area where the public, as a whol e,

has a right to be. It is usually a place
accessible or visible to all nenbers of the
comunity.

C.L. Feinstock, Annotation, Location of Offenseas"Public" within Requirement of

Enactments Against Drunkenness, 8 A. L. R 3d 930, 932 n.1 (1966).

Moreover, a public place is one where the
public has a right to be.

Id. at 934.

CGenerally, a "public dance" has been defined by ordi nance as
any dance to which the public is admtted, and which is held for
profit, direct or indirect, and a "dance hall" as "any place where

public dancing is permtted.” 4 Am Jur. 2d Amusements and

Exhibitions § 3 (1962).

A public cenetery is one used by the general
communi ty, a nei ghborhood, or a church, while
a private cenetery is one used only by a
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famly or a small portion of the comunity.
However, the test of whether a cenetery is
public or private is public user, and not who
has the title thereto. Thus, a cenetery,
t hough privately owned or maintained, may be
deened a public cenetery if it is open .

to the use of the public for the burial of the
dead.

14 Am Jur. 2d Cereteries 8§ 2 (1964) (footnotes omtted). In respect
to the applicability of traffic regulations, private ways are
considered public if there is the "right to unrestricted use by the
public . . .; and where the public has no unrestricted use as to a
private way, such traffic regulations do not apply.” 7A Am Jur.
2d Automobiles and Highway Traffic 8 205 (1980) (footnote omtted).

There are many areas where narrow definitions of the term

"public" can be found, including "public offices,” "public bodies,"
"public servants,"” "public disclosure,”™ "public mrkets," and
"public lands." Because of the character of the use in the case sub
judice, however, they are not relevant to our inquiry. We do note,

however, those definitions that share sone degree of conpatibility
with the circunstances presented by the instant appeal.

In determning the applicability of a drunk driving statute,
the Supreme Court of Vernont, in Satev. Paquette, 563 A 2d 632 (Vt.
1989), stated, "The key is not “ownership of the highway, but
whether it is open to the general circulation of the public.'" 563

A 2d at 635 (quoting Satev. Trucott, 487 A 2d 149 (M. 1984)) (enphasis

omtted). The Superior Court of Pennsylvania, in Commonwealth v.
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McFadden, 547 A.2d 774, 776 (Pa. Super. 1988), in reversing
McFadden' s conviction, determned that there was insufficient proof
that the driveway in a nobile hone park was open to the public.
The applicable Pennsylvania statute applied on a "highway" or a
"trafficway." The court stated: "The question . . . is whether

the drive into the trailer park may be considered a traffic-
way." The court noted that the statute defined a "private road" or
"driveway" as "[a] way or place in private ownership and used for
vehi cul ar travel by the owner and those having express or inplied
perm ssion." 547 A 2d at 777.

The concept of "public" in connection with public drunkenness

has inspired several interpretations of the term The Suprene

Court of California, in InreZorn, 381 P.2d 635, 636 (Cal. 1963),

opi ned:
There is likewise no nerit in the conten-
tion that . . . a barber shop, [is] . . . not
a public place[;] . . . "public" has been de-

fined as "Common to all or many; general; open

to comon use," and "(pen to commopn, or gener-

al use, participation, enjoynent, etc.; as, a

public pl ace, tax, or neeting."
The Suprenme Court of Arkansas |ooked to foreign cases for a
definition: "Wbster's . . . defines "public' as "a place accessi -

ble or visible to all nenbers of a community.' . . . [See Byromv.
Sate, 73 S.W2d 854, where the court said that a public place is "a

pl ace where all persons are entitled to be.'" Berryv. City of Soringdale

381 S.w2d 745, 747 (Ark. 1964). An Okl ahoma appellate court, in
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Satehamv. Sate, 243 P.2d 743, 744 (Ckla. Crim App. 1952), approved
an instruction that stated:
“"A "Public Place' is any place which is open

to general public, and upon use of which by
the general public there is no limtation

I n Dymv. Merit Oil Corp.,, 36 A 2d 276 (Conn. 1944), the oil conpany
operated a gasoline service station, at which an office and store
room were maintained in a separate building. Attached to that
buil ding were rest roons "which are entered by outside doors, one
marked " Ladies' and the other "Men.'" 36 A 2d at 277. There was
absolutely no restriction of access to the facilities. A regular
patron, who had stopped so that a passenger could use the rest room
facilities at the station, directed her to the rest room I n
route, she fell into a grease pit, injured herself, and sued the
oil conpany for negligence for failing to set up a barrier around
the grease pit. Notably, the rest room doors were not |ocked and
there was no indication that access to either the area around the
grease pit or the rest roomwas then restricted. The court noted:

The defendant concedes, as it nust, that
had the accident occurred at a tinme when the

station was in full operation the plaintiff
woul d have been an invitee. She was a guest

of one of its patrons and thetoiletswere patently there
to be used by such persons.

Dym, 36 A 2d at 278 (enphasis added).
In the case subjudice, there is absolutely no evidence that the

rest room was "patently" there to be used by patrons of the
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supermarket. It was intended to be |locked, it was in an area from
whi ch patrons were generally prohibited access, special perm ssion
or directions had to be sought in order to use it, and there is no
evidence that any signs indicating its location were readily
apparent in the public areas of the store (if in fact, there were
any such signs anywhere, given that appellant could not find the
rest room she sought to use).

In Dym in finding that the facilities there were designed to
be, and were thereafter intended to be, used as public rest roons,
the Connecticut court noted that the patron was entitled to
consider the rest roomto be available for the public because " it

was in accordance with the intention and design with which the way

or place was adapted and prepared or allowed to be so used.'" Dym,

36 A.2d at 278 (quoting Guilfordv. YaleUniv., 23 A . 2d 917, 919 (Conn.

1942)). Further, the court noted:

[ The facilities] were incident to its busi-
ness. They were there as an added i nducenent
to patronage. No sign was conspicuously dis-
pl ayed at the entrance to the prem ses indi-
cating that the station was closed and that
notorists were not to enter. The fact that
the toilets were |left unlocked at night m ght
be found to indicate a purpose that they could
be used at any tinme by persons who patronize
the station.

Id. (citation omtted). |In the case at bar, "No Adm ttance" signs
wer e conspi cuously displayed at the entrance to the rear of the

store, and the rest roomwas intended to be | ocked. See Smithv. Wiley-
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Hall Motors, Inc., 34 S. E.2d 233, 234 (Va. 1945) (A patron of an open
service station, looking for a rest room opened an unmarked door,
st epped through, and fell into a grease pit. The court found no
duty on the part of the owner stating, "[T]he duty owed to an
invitee is coextensive with the invitation . . .[;] the bid to the
reception room. . . does not include a reconnoiter which would
take one to the grease pit, and this is so, even if he wanted his
car greased."); Peoplev.Guynn, 338 N. E.2d 239 (IIl. App. C. 1975)
(whet her the word "el sewhere” in the phrase "upon the highways and
el sewhere throughout the State" included sem -public property);
Sinson v. Columbus & Chicago Motor Freight, Inc., 125 N. E. 2d 881 (Ghio C. App.
1952) (involving the applicable statutory duty in respect to a

collision occurring in a lane in a private shopping center); Slvestro

v. Walz, 51 N E 2d 629 (Ind. 1943) (" [T]he owner of the prem ses
should anticipate what is usually . . . done by an invitee .

(quoting Loneyv. Laramie Auto Co., 255 P. 350, 353 (1927))).

But see Dickauv. Rafala, 104 A. 2d 214 (Conn. 1954), in which the

plaintiff was patronizing the grocery store of the defendant.
There was a rest roomin a nonpublic area of the store, which she
sought permssion to use. She was told, "R ght that way in back of
you." In route to the rest room she took a wong turn into a
storeroom and then into a doorway and fell into the basenent,

injuring herself. There was no sign in the store indicating the
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| ocation of the rest room It was intended for enpl oyee use, but
patrons were generally permtted to use it as well. Because
custoners were permtted and accustoned to use the rest roons, the
court found that it was thus within the scope of the invitation
extended to custoners. It went on to note:

The present case is therefore distinguishable

from cases where, in an isolated instance,

permssion to use a private toil et was extend-

ed to an individual custoner.
104 A 2d at 216.

We further note the definitions of the term "public" as

recogni zed in various dictionaries. The term has been defined as

"[o]pen to all,"” "open to common use,” "not limted or restricted
to any particular class of the community." Black's Law Dictionary 642
(Abr. 5th ed. 1983). 1In setting forth the neaning of matters that

are public in nature, Blacks differentiates them from any others
using the term"private." Indeed, a "public place" is defined as
one "to which the general public has a right to resort; not

necessarily a place devoted solely to the uses of the public, but

a place which is in point of fact public rather than private." Id
at 644. The words "openly . . . as opposed to private" are used in
defining the term"publicly.” Id. at 643. The RandomHouse Dictionary of

the English Language 1162 (Unabr. 1983 ed.) proffers these relevant
definitions:

for . . . the coomunity as a whole . . . open
to all the people . . . open to the public
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generally . . . open to the view or know edge
of all.

Webster's Third New International Dictionary 1836 (Unabr. 1961 ed.) reads:

accessible to or shared by all nenbers of the
community . . . for the benefit of the people
as a whole . . . exposed to general view

Webster's Seventh New Collegiate Dictionary 690 (1972 ed.) and Merriam-Webster's

Collegiate Dictionary 944 (10th ed. 1993) define "public" as:

accessible to or shared by all nenbers of the
community . . . exposed to general view.
open.

We thus summarize the various definitions of the term"public"
that we have discussed: A place open to the general circul ation of
the public; a place where all persons have a right to go; a place
open to all; a place to which the general public has a right to
resort; a place accessible or visible to all nenbers of the public;
a place used by the general comunity; where all persons are
entitled to be; a place patently to be used by nenbers of the
public; a place designed for public use; a place exposed to public
view, and the right to unrestricted use by the public.

A review of these definitions, the cases we have cited, and
the history of the statutes at issue leads us to fornulate a nore
conci se definition of "public" as it relates to the characteri za-

tion of rest roons within the paraneter of the applicable statute.

We hold that a public rest roomis one that is (1) generally
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unl ocked® and devoi d of other barriers to its entry, (2) available
for the unrestricted use of the general public, (3) situate in an
area of the retail establishnment to which the general public is
invited to participate in the primary activities of the establish-
ment, (4) duly identifiable as a public rest room by way of signs,
such as "Rest Roons," "Mens," "Ladies,” in open viewin the retai

areas of the store, and (5) for which no permssion need be

obt ai ned before use. Wth this in mnd, we turn to the case sub

judice.

8 Sone public rest roons in areas of danger may occasionally
be | ocked for security reasons.
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THE | NSTANT APPEAL
Both on brief and at argunent, appellant contends that

appel lee failed to neet its burden of proving the applicability of

the imunity granted by CJ 8§ 5-378, citing Yostv. Early, 87 M. App.

364, 380, cert.denied, 324 MJ. 123 (1991), in support thereof. W
di sagree. To neet its burden, Safeway nust have presented facts
t hat supported its claimthat the facility at issue is not a public
rest room W hold that it did. Uncontradicted evidence adduced
at trial clearly established the followi ng: Custoners sought
permssion or at |least directions to utilize the rest roomwhile in
the store; a key, located at the front office, was generally needed
to gain entrance to the facility;® "No Adm ttance" signs delineated
t he area not accessible to the store's patrons and the rest room at
issue was in that area; no signs in the retail portion of the store
indicated the location of the rest room and appellant herself saw
the need either to request whether she could use a rest roomon the
prem ses or to request directions to the facility. Moreover, as we
have indicated, the facility was in a storage or stockroom area
where no retail sales activity occurred. Additionally, it was

clearly in the nonretail area of the store where managenent could

° It appears that the door was not kept |ocked at all tines.
Wil e appell ant did not obtain the key, she never nade it to the
rest room so there is no evidence as to whether entry to the
facility required use of the key. There was al so sone evidence
that the key, on occasion, may have been | ocated in the stockroom
area near the rest room at issue.
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not normally be expected to take special precautions for safe
transit by patrons invited to the retail sales area of the store.
Each of these facts mlitate against characterizing the facility as
public in nature. They run counter to the precepts that conpel the
characterization of something as public. Thus, the facility to
whi ch appellant was directed on the day in question cannot
reasonably be characterized as a public rest roomavail able for use
by the general public. In the context of this case, whether the
rest room at issue was an enpl oyee rest room or whether it was
occasionally used by enployees, is not significant. The trial
court sinply determned that it was not a "public" rest room
| ndeed, it is the purpose of the statute to encourage use by its
provision of inmmunity in the first instance. Moreover, the fact
that the store, with sonme regularity,!® directed patrons to that
rest room does not render the facility accessible within the
meani ng of the statute. There was no substantial evidence, other

than the use that the statute was intended to facilitate, that

10 Appel l ant notes that there was evidence that the facility
m ght have been used upwards of 2,000 tines a year by patrons of
the store. At first inpression, this would appear to be a
si zeabl e nunber. Upon cl oser exam nation, however, the nunbers
translate into approximately five to six uses per day. Gven the
propensity of supermarkets to remain open up to twelve, sixteen,
or even twenty-four hours a day, the figure quoted by appell ant
is further reduced to one use every three to five hours.
Clearly, a genuinely "public" rest room situate in the active
retail area of a supermarket, would be in use exponentially nore
often. The m ninmal use of the rest roomat issue, ie, five
tines a day, is, contrary to appellant's argunment, sinply further
evi dence of its nonpublic nature.
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supported appellant's contention that the facility was a public
rest room Mreover, the statute cannot be logically interpreted
to nean that a store's permssive ("allow ng") use, pursuant to the
statute, renders the rest room"accessible" and, thus, the statute
i nappl i cabl e. We, therefore, reject, as a legal oxynoron,
appellant's contention that the very use the statute was designed
to pronote negates the immunity granted thereby.

In pertinent part, the court stated, in granting appellee's
two notions for judgnent:
[Yflou recall that during the course of the
trial at the end of the plaintiff's case and
the defendant's case, | reserved ruling on the
defendant's notion for judgnent. And that's
precisely why | did, because | took a |ong
| ook at that statute. And there was not nuch
help . . . in the precedent. It's state |aw.
And it seens to ne it was designed exactly for
this situation.
The trial court's ruling expressed its belief that the rest room at
i ssue was private and, because the statute confers immunity on a
busi ness that permts use of its private rest roons, appellant was
not entitled to recovery. W agree. Mreover, there was insuffi-

cient evidence that appellee acted, or failed to act, in a wllful

or grossly negligent manner. The trial court was correct.

CONCLUSI ON
Under the statute, enployee rest room facilities, those
provi ded for the sole use and conveni ence of enpl oyees, cannot be

public facilities. CJ 8 5-378(c). Oher types of facilities may,
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or may not, be public depending upon the facts of a specific case.
That determnation will nost often be nade by an eval uation of such
factors as ease of access, ease of entry, necessity for perm ssion,
| ocation and signs indicating sane, and barriers to entry.
In arguing its notion, appellee's trial counsel stated in

respect to appellant's position:

Their argunent is use, that the use of this

rest roomtherefore nmade it a public rest room

[and made it accessible]. And that argunent

defies the statute.
We agree. He continued:

And according to the statute, an enployee

toilet facility does not beconme a public

toilet facility through customer use.

And to read that into the statute defies
t he purpose and the logic of the statute.

While the status of the rest roomas an enpl oyee rest roomis not
determnative in the case at bar, if it were relevant, we would
agree that appellant's position in respect to it would defy |ogic.
Judge Mel bourne then opi ned:
| took a long look at that statute. :
It's state |aw And it seenms to nme it was
desi gned exactly for this situation.
.. . [Alnd I"'mgoing to grant a judgnent
in favor of the defendant. And let's see what
our Appellate Courts do wth that statute.
This opinion, we trust, wll satisfy Judge Melbourne's
curiosity.

We hold that occasional use by custoners of an otherw se

private rest roomdoes not render it a public rest room To hold
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ot herwi se would defeat the purpose of the statute and would be
counter to the public policy established thereby, which was to
encourage retail establishnments to permt custoners to use private
bat hroons by conferring partial inmunity on them when such use is
permtted.

We shall affirm
JUDGVENT AFFI RVED; COSTS

TO BE PAI D BY APPELLANT.



