REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1010

Septenber Term 1995

W NVARK LI M TED PARTNERSHI P, ET AL.

M LES & STOCKBRI DGE, ET AL.

Davi s,
Mur phy,
Hol | ander,

JJ.

Opi nion by Davis, J.




Fil ed:
April 1, 1996



This is an appeal froman April 27, 1995 Menorandum QOpi ni on

and Order of the Crcuit Court for Baltinore Gty (Heller, J.)
granting a notion to dismss or, in the alternative, a notion for
summary judgnment. Although multiple questions are presented for
our review on this appeal, we need only address one issue, which we
restate as foll ows:

Did the circuit court err in granting sumrmary

judgment on the ground that appellants’

pr of essi onal mal practice claim agai nst

appellees is barred under the doctrine of

judi ci al estoppel ?

We respond to this question in the negative, and therefore, affirm

the grant of summary judgnent.?

! The ot her questions presented on this appeal are restated
as follows:

| . Did the circuit court err in granting
summary judgnent based on the | anguage of
a "CGeneral Rel ease"?

1. Ddthe circuit court err in dismssing
appel l ants' punitive damages clai mon the
ground that appellants' allegations were
insufficient for such a clain®

1. May this Court affirmthe circuit court
on t he gr ound t hat appel | ant s’
pr of essi onal mal practice clains are
barred by appellants' prior consent?

V. My this Court affirmthe circuit court's
grant of summary judgnent on the ground
that appellants failed to allege in their
conplaint for professional malpractice
sufficient facts denonstrating a causa
connection between the alleged acts of
m sconduct by appell ees and any cl ai ned
damages?

Because we hold that the circuit court properly granted summary
(continued. . .)
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FACTS

Thi s appeal involves a borrower's claimof |egal mal practice
resulting froma law firms dual representation of the borrower and
| ender during |oan restructuring or "workout" negotiations for two
commerci al | oans. Appel lants are WnMark Limted Partnership
(W nMar k), Jay A W ner (Wner), and Mark  Sapperstein
(Sapperstein). Wner and Sapperstein are WnMark's general
partners. Appellees are the law firmof Mles & Stockbridge (firm
and two of the firms attorneys and principals, R chard E Levine
(Levine) and Jeffrey H Seibert (Seibert). On Septenber 7, 1994,
appellants filed in the Grcuit Court for Baltinore Cty a
conpl ai nt agai nst appellees for |legal mal practice. The conplaint
contains tw counts: Count 1|, for professional negligence, and
Count 11, for breach of contract. As the essential facts are not
really in dispute, the following factual recitation is taken from
appel l ants' conpl ai nt.

WnMark was forned in 1987 for the purpose of devel opi ng and
managi ng two office buildings on two adjoining parcels of |land —

the "front" parcel and the "back" parcel —in CQdenton, Maryl and.

(...continued)

j udgment based on the doctrine of judicial estoppel (as we shall
explain fully below), we need not address the nerits of these
questions, and express no opinion on the <circuit court's
determ nations regardi ng them
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I n June 1988, W nMark borrowed $2, 070, 000 from Sovran Bank (bank)?2
for construction of an office building on the front parcel (the
construction |oan). The building, the front parcel, and an
assignment of rents were the security for the construction | oan.
In addition, Wner and Sapperstein personally guaranteed paynent of
t he | oan.

In May 1990, in a separate transaction, WnMark borrowed
$300, 000 fromthe bank, secured by the undevel oped back parcel (the
land loan). The maturity date for the land | oan was May 17, 1990.
The bank, however, extended the maturity date to Novenber 16, 1991.
W ner and Sapperstein were personal guarantors of the |land | oan as
wel | . By a waiver dated May 15, 1990, WnMark consented to the
firmrepresenting both WnMark and the bank for the limted purpose
of closing the land loan (after WnMark and the bank had al ready
reached an agreenent to all basic terns of the land |oan). The
wai ver provided that, in the event of a default, the bank shal
have the right to retain the firmin proceedi ngs agai nst W nMarKk.

In the fall of 1991, with the Novenber 16, 1991 |and | oan
maturity date approaching, WnMark initiated "workout" negotiations
with the bank. Because WnMark was unable to pay the | and | oan at
maturity, it requested an extension of the maturity date. I n

addition, WnMark desired to restructure the construction loan to

2 Sovran Bank was | ater succeeded by NationsBank, N. A
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t ake advantage of lower interest rates and to alleviate concern
over WnMark's continued ability to service the construction | oan.

Not wi t hst andi ng that WnMark was unable to pay the | and | oan
at maturity and had doubts over its ability to service the
construction loan, the firmrepresented both WnMark and the bank
during the workout negotiations. Furthernore, the firmand Levine
rendered |egal advice to Wner and Sapperstein regarding their
potential liability as personal guarantors of the |oans and as
general partners of WnMark. According to appellants, the firm and
Levine had a conflict because the interests of appellants and the
bank were directly adverse to each other. Mreover, the firm and
Levi ne never disclosed to appellants the possible effects of such
conflict, including its affect on the firms duty of loyalty and
confidentiality. Nor did it obtain a witten waiver of the
conflict after making a full disclosure.

During the course of the workout negotiations, appellants
supplied volum nous and detailed financial data at the bank's
request. Specifically, on or about October 28, 1991, Wner
supplied a personal financial statenent (QOctober statenent) to the
bank reflecting his net worth to be $2,538, 000 as of Septenber 30,
1991. The October statenent included assets that Wner held
jointly with his wfe anobunting to a value of approximtely
$500, 000. On Novenber 11, 1991, at the direction of the firm and
Levine, Wner provided an updated financial statenent (Novenber

statenent) to the bank deleting those jointly held assets.
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By letter dated Novenber 13, 1991, the bank, represented by
the firm advised WnMark that, as a result of the Novenber
statement, WnMark's request for an extension on the | and | oan was
deni ed. The bank al so demanded paynent by the Novenber 16, 1991
maturity date. The bank further suggested that the Novenber
statenment was not consistent with financial statements submtted in
1988 at the tinme the construction |oan was nade. Appel I ant s
contend that the bank viewed the financial statenent problemas an
event of default. According to appellants, however, the bank had
al ways been aware that Wner held assets jointly with his wfe.
For exanple, prior to the settlenent of the construction | oan,
W ner received $1, 000,000 fromthe settlenment of another project.
As the bank was aware, Wner began to convert this cash into
various investnments. The bank inposed no restriction on how these
investnments were to be held. In fact, Wner acquired two
certificates of deposit from the bank, one of which was jointly
hel d. Indeed, the applicable | oan docunents did not prevent W ner
or any other guarantor from transferring assets to any other
per son.

At this point, appellants contend that their positions and
that of the bank were directly adverse to each other. 1In fact, the
di sagreenent regarding the financial statements eventually resulted
inlitigation between appellants and the bank. The firm however,
"incredibly" continued to represent both sides, rather than

i mredi ately withdraw its representation. "Mre inportantly, [the
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firm and Levine failed to investigate and properly advocate the
i ssues surrounding the financial statenents on behalf of the
[appel lants]. Infact [sic], the [appellants] aver that because of
the conflict of interest of [the firn] in representing both the
| ender and borrower at this crucial stage, it was inpossible for
[the firn] to render independent, professional |egal representation
on behalf of both the [appellants], on one hand, and the Bank, on
the other hand." According to appellants, it was inperative that
the financial statenent dispute be resolved pronptly, because it
affected the bank's willingness to extend the land loan and to
restructure the construction | oan.

Al l egedly, the firm and Levine advised the bank that, if
litigation ensued, it would discontinue representing appellants.
As aresult of this conflict, the firmand Levine never advised or
recommended litigation alternatives to appellants as a neans of
resolving their dispute wth the bank, such as obtaining
declaratory relief on the issues of default or materiality with
respect to the financial statenents, or filing for Chapter 11
protection. "Utimately, with other counsel representing the
[ appell ants], these litigation alternatives resolved mtters
bet ween [appel | ants] and the Bank."

Appel lants point to a Novenber 14, 1991 nenorandum to file
(meno) witten by A David Horseman, a vice president of the bank,
as evidence of the firmis inherent conflict of interest and of the

firms failure to provide adequate representation to appellants.
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The nmeno indicated that Horseman advised Wner by letter that al
prior financial statenents were incorrect because they included
jointly held assets. In addition, the neno states that Levine
contacted Horseman to ask about the bank's position, and to inform
the bank that the firmwould not represent appellants if the bank
initiated adversarial proceedi ngs agai nst appell ants. Mor eover
the meno states that Levine instructed Wner to correct his
financial statenment, but that Wner "did not understand that the
m srepresentati on was a problem"”
Appel  ants contend that, based on the contents of the nmeno, it
is evident that Levine failed to advocate appellants' position that

(i) the financial statenents neither aver nor
deny that Wner is the sole owner of the
assets listed, (ii) the Bank was aware when it
extended the financing that sonme of Wner's
assets were, and other assets mght be, held
by Wner jointly with his wife, (iii) the
stocks were not acquired until after the | oans
were nmade, and the Bank was previously nade
aware of how these assets were held, (iv)
there are no restrictions preventing Wner, as
a guarantor, fromtransferring assets, (v) the
Bank's Construction Loan was adequately
collaterali zed, and  (vi) because W ner
continued to have significant other assets,
even assum ng, arguendo, that the financial
statenents submtted to the Bank in 1988
omtted to clarify jointly held assets, such
om ssion does not constitute an event of
default wunder the applicable |oan docunents
and is not material.

Mor eover, according to appellants, when a default under the
land loan was inmmnent, the firm did not represent the bank

exclusively pursuant to the May 15, 1990 waiver, but, instead
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chose to continue representing both parties — even though the
firms loyalties clearly resided with the bank. "The failure by
[the firm and Levine to zealously represent the [appellants] is
further evidenced by the fact that, subsequent to the Bank's
Novenber 13, 1991 letter advising [appellants] that the Land Loan
woul d not be extended, [the firn] and Levine continued to represent
[ appel l ants] but failed conpletely to take any neani ngful action
what soever." Essentially, appellants conplain that the firm and
Levi ne never advised of litigation alternatives, never advocated
appel l ants' position with respect to the financial statenents

never contacted appellants to develop a strategy or proposal for
dealing with the bank, and never conducted neetings with the bank
to attenpt to resolve the issues. "Clearly, [appellants] were
deprived of independent and zealous representation.

[ Appel  ants] aver that if [appellees] had properly advocated and
advanced their position regarding the financial statenents, the
[ appel | ants] and the Bank would |ikely have been able to resolve
matters am cably and quickly."

On Novenber 16, 1991, the land |loan matured wthout a
resolution of many of the issues existing between appellants and
the bank. During this time, the firmcontinued to represent both
parties. After Wner told Levine in early Decenber 1991 that it
was inproper for the firmto continue to represent both parties,

the firm and Levine eventually withdrew their representation of
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appel l ants, but continued to represent the bank through Seibert.?3
According to appel |l ants, appell ees continued to represent the bank
in the sane matter w thout obtaining WnMrk's consent. It is
WnMark's position that the firms right to represent the bank, as
reserved in the May 15, 1990 waiver, was relinqui shed when the firm
elected to represent both parties after a default becane inmm nent.

"Represented by [the firm and Seibert, the Bank becane
aggressive and hostile towards the [appellants]."” The bank refused
to consider any refinancing of the land loan and refused to
restructure the construction |oan unless certain conditions were
met. The conditions were that WnMark i medi ately pay off the | and
| oan, pledge an additional $500,000 of collateral, establish a
$200, 000 cash escrow account, and sell the back parcel with the
proceeds to be applied to the construction loan. During this tine,
appel | ants renmai ned current under the construction |oan. "G ven
the circunstances, it is evident that the Bank, represented by the
[ appel | ees], was wusing the wunresolved issue concerning the
fi nanci al statenents to extract subst anti al paynments and
concessions fromthe [appellants] on behalf of the Bank as part of

a schenme to intimdate the [appellants].”

8 This allegation conflicts with Wner's affidavit fromthe
i njunction proceedings in the Grcuit Court for Anne Arundel County
(di scussed below). According to Wner's affidavit, which is part
of the record on this appeal, the firm acknow edged in Novenber
1991 that appellants should retain independent counsel, and
referred appellants to the law firmof Wiiteford, Taylor & Preston.
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On January 8, 1992, the bank all egedly offered appellants two
alternative proposals to resolve all outstanding issues regarding
the loans. In general, these proposals were: (1) the bank would
restructure the construction loan at a market interest rate and
extend the maturity for two years in exchange for $1,000,000 in
additional collateral plus a lien on the back parcel; or (2) the
bank would hold WnMark to the existing high-interest construction
| oan, notw thstanding the bank's claimof default relating to the
financial statenents, in consideration of paynent of the $300, 000
 and | oan. *

On January 24, 1992, WnMark accepted the second alternative
pl an, thereby apparently resolving all issues between the parties.
Three days later, notwi thstanding WnMrk's acceptance of the
bank's proposal and its <conpliance with the terns thereof
(including paying off the $300,000 land l|oan), the bank, wth
appel |l ees as counsel, notified WnMark that it considered W nMark
to be in default of the construction |loan by reason of the
financial statenent problem The bank further informed W nMark
that i mrediate | egal action would be conmmenced unl ess appellants
made certain other concessions.

As a result of the bank's failure to honor the terns of the

settlenment, appellants sought a prelimnary injunction against the

4 According to Wner's affidavit (noted above), these
alternative proposals were originally presented to appell ants and
their new counsel during a neeting on Decenber 17, 1991.
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bank in the Grcuit Court for Anne Arundel County. By order dated
February 26, 1992, the circuit court enjoined the bank from
exercising its default renedies under the construction |oan.
Subsequent to this litigation, the bank clainmed that it was
entitled to attorney's fees in excess of $200,000. WnMark deni ed
that the bank was entitled to such fees in connection wth
W nMar k' s successful litigation.

The di sagreenent over the attorney's fees ultimately prevented
the bank and WnMark from agreeing on the terns of a refinancing
arrangenent for the construction |oan. Consequently, on July 20,
1993, WnMark was forced to file Chapter 11 bankruptcy. On March
14, 1994, the bankruptcy court entered an order confirmng
W nMark's plan of reorganization. Under the ternms of the
reorgani zation plan, WnMark was required to pay the bank
approximately $300,000 in settlement of late fees, default
interest, attorney's fees and ot her charges.

Appel l ants al | ege that appellees' dual representation violated
several rules of professional conduct. They charge that appell ees
never obtained appellants' consent for such dual representation,
and were notivated by a desire to nmaximze firm revenues.
Appel lants further contend that the firmand Levine inproperly used
confidential information obtained fromappellants in representing
t he bank agai nst appellants. As a result of appellees' conduct,
"the [appellants] were deprived of the right to zealous

representation and confidential comrunications were conprom sed.”
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In Count | of their conplaint (professional negligence),
appel l ants repeated many of the above assertions and all eged that
appel | ees’ conduct caused the bank to seek additional concessions
and collateral from appellants after the parties purportedly
settled matters. In addition, appellants alleged that "[a]s a
result of the negligent and malicious conduct of each of the
[ appel | ees], the [appellants] have suffered significant damages,
including, without limtation, damages arising out of the |ega
proceedings which were required to renedy the harm caused by
[ appel l ees'] tortious conduct, as well as significant additional
suns which were required to be paid to the Bank and others to
renedy the harm caused by [appellees].” Appel | ants demanded
conpensatory and punitive danages.

In Count Il of their <conplaint (breach of contract),
appel lants alleged that appellees' foregoing acts of m sconduct
anounted to a breach of the contract between the parties and have
caused appellants to "have suffered significant damages, including,
wi thout limtation, damages arising out of the |egal proceedings
which were required to renmedy the harm caused by [appellees']
breach, as well as significant additional sunms which were required
to be paid to the Bank and others to renmedy the harm caused by
[ appel l ees]." Appellants denmanded conpensatory danmages for the
al | eged breach of contract.

In addition to the allegations contained in the conplaint, the

record reveals two other pertinent facts. One, the parties agree
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that, during the course of the bankruptcy proceedi ngs, WnMark
never listed its mal practice claimagainst appell ees as an asset in
its D sclosure Statenent and schedul es submtted under oath to the
bankruptcy court. For exanple, on the personal property schedul e,
under the category "Qther contingent and unliquidated clains of
every nature,” the word "None" appears. Thus, the bankruptcy court
and the creditors were unaware that this potentially valid asset
existed. Two, follow ng the bankruptcy court's confirmation of the
reorgani zation plan, each of appellants and the bank entered into
a Ceneral Rel ease, the pertinent provisions of which read:

The term "Rel easees"” shall nean, individually

and collectively, (i) the Lender, (ii) the

Lender's predecessors, successors,

subsidiaries, affiliates, assigns and parent

corporations, (iii) the Lender's officers,

managers, directors, shareholders, agents,

attorneys, representatives and enpl oyees, but
only in their respective capacities as such

1. The Releasors hereby release and
forever discharge the Rel easees, jointly and
severally, from in respect of, or in relation
to any and all manner of actions, causes of
action, suits, . . . of any kind whatsoever

Appel | ees responded to appel lants' conplaint with a docunent

styled as a "Mdtion to D smss." Appel | ees presented several
argunents in support of their notion. Among them were the
fol |l ow ng: (1) appellants' clains are barred by the General

Rel ease; (2) appellants' clains are barred by judicial estoppel;
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(3) appellants' clains are barred by their prior consent to
appel l ees’ dual representation; (4) appellants failed to allege
sufficient facts to support a demand for punitive damages; and (5)
appellants failed to allege any facts denonstrating a causal
connection between appellees’ allegedly wongful conduct and
al | eged danmmages.

On April 27, 1995, the circuit court issued a witten
Menorandum Opinion and Order granting the notion and entering
judgnment in appellees' favor. The circuit court's order was based
on three grounds. First, the circuit court determ ned that, under
the plain |anguage of the General Release, appellants released
appellees fromall clains of liability. Second, the circuit court
rul ed that appellants' claim against appellees for professiona
mal practice was barred under the doctrine of judicial estoppel. In
this regard, the circuit court reasoned that, because WnMark
failed to disclose its claimagainst appellees in the schedul es and
statenents filed with the bankruptcy court, appellants were
estopped from asserting the claimin the current action. Third,
the circuit court dismssed appellants' conplaint with respect to
punitive damages because it found no allegations giving rise to the
standard of "actual malice." Finally, in concluding, the circuit
court stated:

[ A]l though this Court finds no need to make a
decision on [appellees'] contention that no
act on their part caused any damages to

[ appel lants], there is very little in the
pl eadings that indicate[s] any damage to
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[ appel | ants] caused by the allegations in the
Conpl ai nt . It is undisputed that the whole
thrust of this Conplaint is that [appellants]
believe they did not receive zeal ous
representati on begi nning m d-Novenber, 1991.
However, within three to four weeks they had
al ready retained new counsel, at the request
of the [appellees]. The decisions regarding
l[itigation and bankruptcy that they now
i ndicate [appellees] should have brought to
their attention were exercised by new counsel.
In regard to the Land Loan, it is undisputed
that the Bank called the Land Loan when it was
due, and despite the advocacy of new counsel,
the Bank ultimately decided on January 27

1992 that it considered WnMark in default of
t he Construction Loan. It is difficult to
di scern what actions of the [appellees] harned
the [appellants] during that small w ndow of
time between m d-Novenber and m d-Decenber,
1991. However, the Court need not decide the
damage issue in view of its other rulings.

(Footnote omtted). From this order, appellants appeal to this
Court.
DI SCUSSI ON
I
Before addressing the nerits of this appeal, it is necessary

to determne the exact nature of the circuit court's rulings
contained in its witten Menorandum Opinion and Order. As noted
above, on this appeal, we only are concerned with the circuit
court's determnation with respect to the doctrine of judicia
estoppel. This matter is not readily apparent, because the circuit

court stated that it was granting both a notion to dism ss and/or
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a notion for summary judgnent. Upon review of the Menorandum
Opi nion and Order, we hold that, when the circuit court ruled that
appel l ants' claimfor professional nal practice was barred under the
doctrine of judicial estoppel, the circuit court granted summary
judgnent in appellees' favor. This is because the circuit court
necessarily considered matters beyond the pleadings when it
determ ned that appellees were entitled to judgnent as a matter of
| aw. See Hrehorovich v. Harbor Hosp. Qr., 93 Ml. App. 772, 782-85
(1992).

Thus, even though styled "Mdtion to Dismss," appellees
motion sought summary judgnent as a matter of |aw based on the
doctrine of judicial estoppel because, under that theory, it was
necessary for the circuit court to | ook beyond the conplaint. "If,
on a motion to dismss for failure of the pleading to state a claim
upon which relief can be granted, matters outside the pleading are
presented to and not excluded by the court, the notion shall be
treated as one for summary judgnment and di sposed of as provided in
Rule 2-501 . . . ." MRYLAND RULE 2-322(c) (1996). Under MARYLAND
RuLE 2-501(a), a party is permtted to "file at any tine a notion
for summary judgnent on all or part of an action on the ground that
there is no genuine dispute as to any material fact and that the
party is entitled to judgnent as a matter of law" In reviewng a
trial court's grant of summary judgnent, an appellate court is

required to determne whether the trial court's ruling was legally
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correct. Nationwide Mut. Ins. Co. v. Scherr, 101 MJ. App. 690, 694
(1994). This Court reviews the same material fromthe record and

deci des the sane |legal issues as the circuit court. |Id. at 695.

The circuit court correctly granted summary judgnent on the
ground that appellants' professional nmalpractice claim against
appel l ees is barred under the doctrine of judicial estoppel because
appellants failed to disclose this claimon the schedul es and the
Di sclosure Statenent filed with the bankruptcy court.

The doctrine of judicial estoppel enbodies the principle that
a party should not be permtted to adopt or assume inconsistent
positions during the course of litigation. In this State, the
doctrine of judicial estoppel has not been the subject of extensive
appel l ate court analysis. This is not to say, however, that
Maryl and courts have totally ignored the doctrine. The Court of
Appeal s, for exanple, |ong ago stated:

|f parties in court were permtted to
assume inconsistent positions in the trial of
their causes, the usefulness of courts of
justice would in nost cases be paral yzed; the
coercive process of the law, available only
bet ween those who consented to its exercise,
could be set at naught by all. But the rights
of all nen, honest and dishonest, are in the
keeping of the courts, and consistency of
proceeding is therefore required of all those
who conme or are brought before them It may
accordingly be laid dowm as a broad
proposition that one who, wthout m stake
i nduced by the opposite party, has taken a
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particul ar position deliberately in the course

of litigation, nmust act consistently with it;

one cannot play fast and | oose.
Kraner v. dobe Brewing Co., 175 M. 461, 469 (1938) (quoting
Bi gel ow on Estoppel (6th ed.) at 783, and citing Ohio & M Rail way
Co. v. McCarthy, 96 U S 258 (1878)). See also Major v. First Va.
Bank, 97 M. App. 520, 539 (1993) ("appellants . . . are not
playing so "fast and loose' as to require the application of
judicial estoppel.").

Billman v. State Deposit Ins. Fund Corp., 86 M. App. 1

(1991), is, perhaps, the best exanple of the application of the

doctrine of judicial estoppel in Maryland. |In Billman, appellees
filed two lawsuits (the "first" and "second" suit), in which
appel lants were included anong the defendants. ld. at 18-19

Subsequent |y, appel | ees sought to consolidate the cases pursuant to
MARYLAND RULE 2-503. ld. at 19. Appel  ants strongly opposed the
nmotion to consolidate, arguing that the tw cases involved
"“entirely separate and discrete transactions' and that there were
no common questions of fact or law" | d. Evidencing their
vi gorous opposition to consolidation was appellants' assertion
that, in seeking consolidation, appellees were " attenpting to
pound square pegs in round holes."" Id. Appellants successfully
convinced the trial court not to consolidate the cases.

The first case went to trial, and the jury returned a verdict

in favor of appellees. 1d. at 20. 1In the second suit, the trial
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court entered a default judgnent against appellants. 1d. at 8, 20.
On appeal fromthe default judgnent, appellants argued, anong ot her
t hi ngs, that the second case should have been di sm ssed under the
doctrine of res judicata because the clains in the second case
could have been litigated in the first case. 1d. at 20-21. After
reciting the above passage from Kraner, we determ ned that
appel l ants were estopped fromrelying on this argunent in |ight of
their having successfully convinced the trial court not to
consolidate the second case with the first case. Id.

Al though the aforenentioned cases provide a basic
under st andi ng of the doctrine of judicial estoppel, those cases do
not deal specifically with the operation of judicial estoppel under
the facts of the instant case. The parties do not direct us to,
nor have we found, any reported Mryland cases addressing the
doctrine of judicial estoppel in the specific context of a party
failing to disclose a claimin bankruptcy court proceedi ngs, and
then, subsequent to the bankruptcy proceedings, attenpting to
assert that claim anew. We shall examne cases from other
jurisdictions addressing the issue under facts simlar to the
i nstant case.

The circuit court heavily relied on Southmark Corp. V.
Trotter, Smth & Jacobs, 442 S. E 2d 265 (Ga. C. App. 1994), in
granting summary judgnent in favor of appellees. The facts of

Southmark are strikingly simlar to the facts of the instant case.
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In Southmark, the trial court, in a legal malpractice action
granted the attorneys' notion for summary judgnent based on the
client's failure to identify its malpractice claim against the
attorneys in the client's prior Chapter 11 bankruptcy proceedi ng.
ld. at 266. The Court of Appeals of Georgia affirmed the grant of
summary judgnent. |d. at 267. In so doing, the court stated that
the doctrine of judicial estoppel is designed to prevent the use of
intentional self-contradiction as a neans of obtaining an unfair
advantage. 1d. at 266-67 (quoting Allen v. Zurich Ins. Co., 667
F.2d 1162, 1167 (4th Gr. 1982)). Significantly, the court
expl ai ned:

Conpliance with disclosure requirenents is

essential to maintaining a bankruptcy case

In the light of +the stringent disclosure

requi renments under Chapter 11, the failure to

di sclose such information 1is viewed as

anounting to a denial that such clains exist.

This de facto denial triggers the application

of several types of issue preclusion to bar

subsequent attenpts to prosecute such actions.

o there was no reference to any claim

against [the attorneys] and this failure to

di scl ose precludes subsequent assertion of

t hose cl ai ns.
ld. at 267 (citations omtted).

In addition to focusing on the inportance of the Chapter 11

di scl osure requirenments, the Georgia court stressed that the client
"had knowl edge of the clainms against the [attorneys] prior to
confirmation of [the client's] final plan of reorganization." 1d.

The underlying principle in Southmark, therefore, can be expressed
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as follows: Judicial estoppel bars a claimant fromattenpting to
assert a cause of action against an opposing party in a court
proceeding after having failed to disclose that claimin a prior
bankruptcy proceeding in which the claimant was the debtor —such
attenpt being tantanount to the inproper use of intentional self-
contradiction as a neans of obtaining an unfair advantage.

Oneida Motor Freight, Inc. v. United Jersey Bank, 848 F.2d 414
(3d Cir. 1988), is the sem nal case on this subject.® This case
i nvol ves the assertion of judicial estoppel as a defense by a party
who was al so a party in the prior bankruptcy proceeding. In this
[imted sense, Oneida is slightly different from Sout hmark and the
i nstant case. In Oneida, the bankruptcy court confirned the
debtor's plan of reorganization. ld. at 415-16. Seven nont hs
| ater, the debtor sued its former bank (a creditor in the Chapter
11 bankruptcy proceedings) in New Jersey state court, alleging
various causes of action, including breach of credit agreenents and
fraudul ent m srepresentation. 1d. at 416. These clains were not
referred to in the debtor's plan of reorganization or in the
bankruptcy court's confirmation order. |1d. The bank renoved the
action to the US. Dstrict Court for the District of New Jersey,
where the matter was di sm ssed based on "fundanmental principles of

preclusion." Id.

5 Sout hmark relied on this case. Southmark, 442 S. E. 2d
at 267.
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On appeal, the U S. Court of Appeals for the Third Grcuit
affirmed the district court's dismssal. ld. at 420. I'n
explaining its reasoning, the court initially stressed the utnost
i nportance of full disclosure in bankruptcy proceedings. |Id. at
417. In this regard, the court noted that various sections of the
Bankruptcy Code require the debtor to disclose fully its assets and
financial affairs. 1d. (citing 11 U S.C. 88 521(1) & 1125 (1978)).
Thus, according to the court:

The preparing and filing of a disclosure
st at enent is a critical step in the
reorgani zation of a Chapter 11 debtor. One
comentator, citing the relevant |egislative
history, labeled this duty as the pivotal
concept in reorgani zation procedure under the
Code. 5 Collier on Bankruptcy T 1125.03 (15th
ed. 1988).

The inportance of full disclosure is
underlaid by the reliance placed upon the
di scl osure statenent by the creditors and the
court. Gven this reliance, we cannot
overenphasi ze the debtor's obligation to
provide sufficient data to satisfy the
[ Bankr upt cy] Code standard of "adequate
i nformation."

* * * *

It has been specifically held that a debtor
must disclose any litigation likely to arise
i n a non-bankruptcy contest.

* * * *

Disclosure is inportant, in this case,
not only to the bank as an adversary and as a
creditor, but to the other creditors and to
t he bankruptcy court. Here, "the silence" in
the Oneida bankruptcy record concerning this
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present claim as they say in the vernacul ar,
"is deafening."

ld. (citations omtted). |In light of these principles, the federal
court of appeals concluded that the debtor's failure to list its
cl ai magai nst the bank "worked in opposition to preservation of the
integrity of the system which the doctrine of judicial estoppe
seeks to protect." Id. at 419.°

Along simlar lines, the bankruptcy court inInre HRP. Auto
Cr., 130 B.R 247, 254 (Bankr. N.D. Chio 1991), after citing
Onei da, hel d:

Debtor's pursuit of t he al | eged
overpaynent at this late date is inconsistent
with the position taken during reorganization.
Om ssion of the potential claim from the
petition, schedules and disclosure statenent
as well as its prosecution of the State's
claim precludes assertion of the anended
counterclaim Debtor was aware of the
pot enti al claim during the pendency of
reorgani zation but has failed to provide any
cogent reason for its om ssion. [ The
debtor's] failure to list this potential asset
and subsequent at t enpt to allege the
overpaynent defensively in response to the
State's nmotion to dismss or convert,
conprom ses t he integrity of t he
reorgani zati on process.

6 A vehenent dissent to the court's holding was filed
Oneida, 848 F.2d at 420. The dissent argued that application of
judicial estoppel is contrary to the Bankruptcy Code's disclosure
provi sions, which are designed to protect creditors froma debtor
that hides assets. ld. at 422. According to the dissent,
precl udi ng the debtor from prosecuting its claimagai nst the bank
penal i zes the creditors by placing a potentially val uable asset of
the estate out of their reach, and rewards the bank's allegedly
i nproper behavior. 1d. at 422-23.
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In re Galerie Des Monnaies of GCeneva, Ltd, 62 B.R 224
(S.D.N Y. 1986), is another exanple in this line of cases. There,
a Chapter 11 debtor filed a disclosure statenent in which it
declared that the debtor did " not believe any preferences or
fraudul ent transfers have occurred.'" I1d. at 225. The debtor's
reorgani zati on plan provided for the debtor to receive the benefit
of any preferential clains. 1d. On the day that the bankruptcy
court confirmed the debtor's reorgani zation plan, the debtor filed
an adversary proceeding against a bank to «collect alleged
preferential transfers. |1d. The bankruptcy court dism ssed the
debtor's claimagainst the bank. Id. On appeal, the US. Dstrict
Court for the Southern District of New York affirned, stating:
On the wundisputed facts, [the debtor]
i naccurately asserted to its creditors and the
bankruptcy court t hat it knew of no
preferenti al transfers. Even if t hat
statenment was true when nade, it was certainly
in error at the tine of the plan's approval
On the basis of [the debtor's] representations
the <creditors and the court approved a

reorgani zation plan which allowed [the debtor]
to recei ve t he benefit of recouped

preferential transfers. The very next day
[the debtor] sought to recover alleged
preferenti al transfers from the bank

"“Judicial estoppel' is invoked in these

circunstances to prevent the party from
"playing fast and | oose' with the courts, and
to protect the essential integrity of the
judicial process. . . ." Allen v. Zurich
| nsurance Co., 667 F.2d 1162, 1166 (4th Cr.
1982). To permt [the debtor] this "about
face" nmove would seriously inpair the
integrity of the judicial process.
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ld. at 225-26. Significantly, the court recognized the "critical"
function that disclosure statenments serve in the course of
vol untary reorgani zation. 1d. at 226

Pako Corp. v. CGtytrust, 109 B.R 368 (D. Mnn. 1989), is
anot her case worthy of analysis because it is simlar to Southmark
inthat it involves the defense of judicial estoppel asserted by a
party that was not also a party in the prior bankruptcy
proceedings. Id. at 376 n.2. In Pako, a Chapter 11 debtor failed
to disclose in the bankruptcy proceedings its potential clains
against a bank arising out of the cancellation of a note and
subor di nati on agreenent. ld. at 371. Over a year after the
debtor's plan of reorgani zati on was confirned, the debtor sued the
bank in federal district court for breach of -contract,
m srepresentation, and various other clains. |d.

In response, the bank filed a notion for summary judgnent.
| d. Therein, the bank argued, anong other things, that the
debtor's suit was barred by judicial estoppel. 1d. at 372. The
district court agreed with the bank, holding that the debtor's
failure to disclose its clainms against the bank during the
bankruptcy proceedings was a "know ng m srepresentation.” |d. at
376. Because there was evidence that the debtor believed all al ong
that it had been ""wonged' " and " deceived and nmisled " by the
bank, the district court rejected the debtor's claimthat it was

unaware of its potential clains against the bank. Id. at 376-77.
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Accordingly, the court determ ned that the "application of judicial
estoppel is necessary to prevent [the debtor] from playing " fast
and |l oose' with the Court and to protect the integrity of the
bankruptcy process." Id. at 377. As in the cases above, Pako
recogni zed the inportance of a debtor's duty of disclosure in
bankruptcy proceedings. Id. at 372 (citing Oneida).

The foregoing cases are by no neans the only cases hol ding
that a Chapter 11 debtor's failure to disclose a claim during
bankruptcy proceedings judicially estops the debtor from
subsequently asserting that claim See, e.g., In re Hoffrman, 99
B.R 929, 935-36 (N.D. lowa 1989) (Because Chapter 11 debtor failed
to disclose its claimagainst a creditor, the debtor was judicially
est opped from subsequently asserting that clain); In re Louden, 106
B.R 109, 112 (Bankr. E. D. Ky. 1989) (recognizing the inportance of
a debtor's duty of disclosure in bankruptcy proceedi ngs, the court
held that the debtors were judicially estopped, by their failure to
schedul e their cause of action against a bank, from subsequently
asserting the sane clainm. In addition, it has been recognized
that judicial estoppel is particularly applicable where sworn
statenments are involved. See Konstantinidis v. Chen, 626 F.2d 933,
937 (D.C. Cir. 1980) (judicial estoppel upholds the public policy
exalting the sanctity of the oath); In re Phillips, 124 B.R 712,
720 (Bankr. WD. Tex. 1991) (judicial estoppel "upholds the public

policy which exalts the sanctity of oath."); In re Glerie Des
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Monnai es of Geneva, Ltd., 55 B.R 253, 260 (Bankr. S.D.N Y. 1985)
(judicial estoppel rests on the public policy exalting the sanctity
of the oath).

We acknowl edge that not all of these cases are precisely on
point with the instant case. | ndeed, certain cases may be
di stinguished fromthe instant case on one basis or another. W
certainly recognize that there exists cases reaching a different
result, often because of the elenent of intent to assune
contradi ctory position. Chesapeake Fi ber Packaging Corp. v. Sebro
Packagi ng Corp., 143 B.R 360, 373 (D. M. 1992) (distinguishing
Oneida, the court held that a bankruptcy debtor in possession is
not estopped from claimng title to a patent application as a
result of failing tolist it on the schedule of assets); In re MA
Systens Corp., 178 B.R 50, 53-54 (Bankr. D. Del . 1995)
(di stinguishing Oneida, the court held that judicial estoppel did
not bar a Chapter 11 debtor's previously undisclosed breach of
contract claim inter alia, because the debtor's prior silence
could not be construed as assum ng a position inconsistent with its
pre-confirmation position); In re Environdyne Indus., Inc., 183
B.R 812, 824-26 (Bankr. N.D. Ill. 1995) (debtor's failure to
disclose its counterclaim against a creditor did not judicially
estop the debtor from later asserting that claim because the
creditor failed to denonstrate that the debtor intentionally

assunmed a contradictory position). The cases upholding judicia
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est oppel, however, nonetheless are instructive and support our
anal ysi s because they are representative of judicial estoppel cases
involving a debtor's failure to disclose a claim in a prior
bankruptcy proceeding. Moreover, these cases highlight inportant
principles, nost notably, the critical nature of a bankruptcy
debtor's duty to nmake a full disclosure. In our view, these cases
are quite persuasive. Furthernore, we find the teachings of these
cases to be consistent with the basic principles of Maryland case
| aw on judicial estoppel enunciated above.

In light of the foregoing cases, we hold that the circuit
court correctly determ ned that appellants were judicially estopped
from asserting their nal practice claim against appellees. There
can be no doubt regarding the inportance of the debtor's disclosure
i n bankruptcy proceedings. Because of the critical role that
disclosure of <claims plays in a Chapter 11 reorganization
proceedi ng, appellants' attenpt to assert subsequently a claimthat
was omtted fromthe D sclosure Statenent and schedul es subm tted
to the bankruptcy court is tantamount to intentionally adopting
contradictory positions and inproperly playing "fast and | oose"
wi th both the bankruptcy court and the circuit court.

Appel l ants claim that because their omssion was due to
i nnocent inadvertence and was not intentionally calculated to
deceive, mslead, or unduly take advantage of appellees or the
courts, application of the doctrine of judicial estoppel is wthout

merit. To be sure, cases outside of the unique context of a
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debtor's nondisclosure of a claim in bankruptcy support the
proposition that the application of judicial estoppel depends on
the deliberate manner in which a party assunmes two inconsistent
positions. See, e.g., John S. dark Co. v. Faggert & Frieden,
P.C, 65 F.3d 26, 29 (4th Gr. 1995) (judicial estoppel should not
be applied when a party's prior position was based on m stake or
i nadvertence); Levinson v. US., 969 F.2d 260, 264 (7th Cr. 1992)
(judicial estoppel protects courts from being "manipul ated by
chaneleonic litigants who seek to prevail, twce, on opposite
theories."); Tenneco Chem, Inc. v. WlliamT. Burnett & Co., 691
F.2d 658, 665 (4th Cr. 1982) (the determ native factor under
judicial estoppel is whether the party intentionally msled the
court to gain an unfair advantage); Forty-Ei ght Insul ations, Inc.
v. Aetna Casualty & Sur. Co., 162 B.R 143, 147 (N.D. 1l1. 1993)
(judicial estoppel nust be applied with caution to protect the
integrity of the court system from cynical gamesmanship); In re
Hotel Syracuse, Inc., 155 B.R 824, 837 (Bankr. N.D.N. Y. 1993) (an
el enent of the doctrine of judicial estoppel is that the party
intended to mslead the court and thereby obtain an unfair
advant age) . For two reasons, however, we reject appellants’
argunent .

First, as alluded to above, a fair reading of those cases
dealing specifically with a debtor failing to disclose its claim

during bankruptcy proceedings | eads us to conclude that the courts
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inmplicitly, if not expressly, consider a debtor's subsequent
attenpt to assert the previously undisclosed claimas tantanount to
pl aying "fast and | oose" with the court system Equating such an
attenpt with playing "fast and | oose" makes abundant sense in |ight
of the overriding inportance attributed to a debtor's duty of
di scl osure of assets and clainms during Chapter 11 reorganization.
Stated differently, we agree with Oneida that a debtor's silence,
under these circunstances, is deafening. It must be renenbered
that appellants' disclosure papers were submtted under oath. In
our view, therefore, the general judicial estoppel cases presented
in the imedi ately precedi ng paragraph are not inconsistent with
t he specific nondi scl osure cases detail ed above.

Second, in light of the record in this case, appellants’
excuse of inadvertence rings hollow From the beginning,
appel l ants asserted and believed that appellees' actions were a
substantial cause forcing WnMark into bankruptcy. In the Anne
Arundel County litigation — which occurred well before the
bankruptcy proceedings — this is essentially what appellants
al | eged. The Anne Arundel County conplaint contains nultiple
references both to appellants' displeasure with the manner in which
appel | ees represented them and to the manner in which appellees
all egedly aided the bank in harm ng appellants. In this latter
regard, as the circuit court noted, an excerpt of Count

(msrepresentation) of that conplaint reads, "A ded by its counsel,



-31-

[ appel l ees], [the bank] falsely represented to [appellants] the
bank's intention to permt Wnmark to perform under the
construction loan contract . . . ." In addition, appellant Wner's
affidavit filed in the Anne Arundel County litigation alleges that
appel | ees "purported to represent Wnmark and nme individually in
t hose sane dealings and transactions."” (Enphasis added). Simlar
all egations are peppered throughout the affidavit. Mor eover ,
paragraph 14 of the affidavit lays to rest any doubts regarding
whet her appellants were aware of their claim against appellees.
That paragraph reads:

In Novenber 1991, MIles & Stockbridge for the

first time acknow edged that Wnmark and |

shoul d have i ndependent counsel. Mles &

St ockbridge referred Wnmark and ne to our

i ndependent counsel in this matter, the |aw

firmof Wiiteford, Taylor & Preston. Mles &

St ockbri dge nevert hel ess conti nued to

represent the Bank agai nst Wnmark in

connection with the construction | oan w thout

requesting or receiving Wnmark's or ny

consent to such representation.
Appel l ants, therefore, were well aware of their claim against
appel l ees far in advance of filing for Chapter 11 relief. In |ight
of the onerous duty to disclose inposed upon appellants by the
Bankruptcy Code, coupled with appellants' full know edge of their
cl ai m agai nst appellees, the application of judicial estoppel is
appropriate in this case.

Bef ore concluding, we shall address an ancillary assertion

that appellants nake in a last ditch effort to salvage their |aw
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suit. Appel lants baldly assert that the "failure of WnMark to
disclose the potential litigation in its Chapter 11 case shoul d not
result in the extension of judicial estoppel to bar clains of Wner
and Sapperstein, as guarantors.” Appellants fail to undergird this
naked assertion with supporting authority. Nor do they offer any
sort of explanation or reasoning to buttress their position. In
this regard, MRYLAND RULE 8-504(a)(5) (1996), which requires an
appel late brief to contain an "[a]rgunent in support of the party's

position,"” has been violated —or is at |east dangerously close to
bei ng vi ol at ed. Were this matter not of sone significance, we
woul d be inclined not to address it. We shall do so, however,
given its inportance. As we explain, we reject this assertion.

W ner and Sapperstein are the general partners of WnMark. As
such, they stand in an extrenely close business and | egal
relationship with WnMark. | ndeed, with respect to the claim
agai nst appellees and with respect to the bankruptcy proceedings,
their interests —legal, financial, or otherwse —are totally and
inextricably aligned with the interests of WnMark. For exanple,
W ner, Sapperstein, and WnMark are each individual "Releasors"
under the General Release. As their signatures on various other
docunents in the record indicate, Wner and Sapperstein closely
dealt wth appellees throughout the course of the workout
negoti ations. Wner declared under penalty of perjury to the truth

and accuracy of the various docunents submtted to the bankruptcy

court. Gven this close relationship, WnMrk's successes or
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failures during bankruptcy were Wner's and Sapperstein's successes
or failures. In other words, as goes WnMark, so go Wner and
Sapperstein, and vice versa. The sane is true with respect to
appel l ants' cl ai m agai nst appell ees. Thus, just as it was in
WnMark's interest (and was its duty) to disclose its clains
agai nst appellees during the bankruptcy proceedings, it was in
Wner's and Sapperstein's interests (and was their duty) to see to
it that such disclosure was nade. Wner and Sapperstein, for al
intents and purposes, are the alter egos of WnMark.
According to BLAK s LAawDcriavary 1199 (6th ed. 1990) (citations
omtted):
In its broadest sense, "privity" is
defined as nutual or successive rel ationships
to the sanme right of property, or such an
identification of interest of one person with
another as to represent the sane |egal right.
Derivative interest founded on, or grow ng out

of, contract, connection, or bond of union
bet ween parties; mutuality of interest.

* * * *

Privity signifies that relationship
between two or nore persons is such that a
j udgnment involving one of them may justly be
concl usi ve upon ot her, although other was not
party to lawsuit.
In light of the closeness of their relationship to WnMark and the
way in which the interests of appellants are bound inextricably, we
are convinced that Wner and Sapperstein, at |least with respect to
t he cl ai m agai nst appel | ees and t he bankruptcy proceedi ngs, stood

in arelationship of close privity with WnMark.
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Gven this privity, we are satisfied that it is appropriate to
apply judicial estoppel in this case. At the sane tine, however,
we recogni ze that there is no direct Maryl and case | aw supporting
our decision to estop Wner and Sapperstein —who were in privity
to WnMark, but who technically were not parties in the prior
bankruptcy proceeding — from asserting this malpractice claim
Nonet hel ess, wel | -recogni zed princi pl es borrowed from ot her cl osely
rel ated equitable doctrines, such as collateral estoppel and
equi tabl e estoppel, support our decision to apply judicial estoppel
under the circunstances of the instant case. 1In re Cassidy, 892
F.2d 637, 642 (7th G r. 1990) (judicial estoppel is an equitable
doctrine the application of which is, therefore, in the court's
sound discretion); In re HRP. Auto Cr., 130 B.R at 254
("Judicial estoppel is an equitable doctrine governed by general
equitable principles.").

Under the doctrine of collateral estoppel, for exanple, the
party agai nst whom the particular doctrine is asserted nust have
been a party or in privity with a party in the prior litigation
See MPC, Inc. v. Kenny, 279 Ml. 29, 32, 35 (1977); Pope v. Board of
Sch. Comirs, 106 Md. App. 578, 594 (1995). Simlarly, with regard
to equitable estoppel, it has been recognized that "[e]xcept where
the acts of one, who has dual capacity as representative and
i ndi vidual, are so connected and associated that it is inpossible

to distinguish his actions in one capacity fromthe other, or where
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the act performed in a representative capacity has resulted in
i ndi vidual profit, an act done in a representative capacity wll
not estop one in his individual capacity, and vice versa." 31
C.J.S. Estoppel 8 134 (1964) (enphasis added). . 31 CJ.S
Estoppel 8§ 119 (for judicial estoppel to apply, "it my be
necessary that the parties be the sane . . . .") (enphasis added),
8§ 121 ("Estoppels by allegations or admssions in pleadings in a
former action or proceeding arise only in favor of or against the
parties to that action or proceeding and those in privity with them
.") (enphasis added), and 8 131 ("Parties and privies may be

subject to an estoppel in pais,’” and there is authority holding
that the estoppel may be cl ai ned agai nst any person responsible for
a representation although he is not jointly interested in the
transaction.") (enphasis added).

Moreover, as explained in Pat Perusse Realty Co. v. Lingo, 249
Md. 33, 36 (1968), the Court of Appeals of Maryland has previously
t ouched upon this issue:

In Wllians v. Messick, 177 M. 605, an
i ndi vidual defendant who was the nmgjority

stockhol der and manager of a corporation
defended a suit seeking a receiver for the

! According to at |east one court, judicial estoppel is
al so known as "estoppel in pais." Levinson v. U S., 969 F.2d 260,
264 (7th Gr. 1992). Wether all courts consider judicial estoppel
to be one in the same with estoppel in pais is unclear. See BLAXK s
LawD criaowry 551 (6th ed. 1990) (estoppel in pais is the "doctrine
by which a person may be precluded by his act or conduct, or
silence when it is his duty to speak, fromasserting a right which
he ot herwi se woul d have had.").
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corporation by asserting that the identical

i ssues had previously been litigated in a suit

directly against the corporation. The Court

of Appeals went outside the record and, on a

poi nt not raised or argued, assunmed mutuality

by assumi ng that the individual defendant had

actually controlled the defense of the first

suit because he was the nmmjority stockhol der

and manager of the corporation.
Thus, Maryland has long since recognized that the "wall of
mut ual i ty" of estoppel has never been solid. 1d. at 36. So |ong
as the party against whom a judgnent is sought to be used had a
full and fair opportunity to be heard on the issue, that party's
rights were satisfied. 1d. at 45 In this case, we have no doubt
that Wner's and Sapperstein's rights will not be abridged by the
application of judicial estoppel, because they had their day in
court in light of their privity relationship wwth WnMrk and
control over the bankruptcy proceedi ngs.

Appel l ants have not identified, nor do we see, any reason why
the privity principle enployed in the rel ated equitable doctrines
referred to above may not also be applied to the doctrine of
judicial estoppel. Consistent with the foregoing principles
expressed in these related doctrines, the close privity
relationship anong and between appel l ants justifies our application
of judicial estoppel to bar Wner's and Sapperstein's mal practice
cl ai ns agai nst appellees —in addition to barring WnMark's cl aim

Qur holding in this regard is further supported under the policy

served by the doctrine of judicial estoppel. See, e.g., Oneida,
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848 F.2d at 419 ("Judicial estoppel |ooks to the connection between
the litigant and the judicial system while equitable estoppel
focuses on the relationship between the parties to the prior
litigation."); Konstantinidis, 626 F.2d at 937 ("in contrast to
equi tabl e estoppel's concentration on the integrity of the parties’
relationship to each other, judicial estoppel focuses on the

integrity of the judicial process.").

POSTSCRI PT

W affirmthe circuit court's grant of summary judgnent. Qur
deci sion herein should not be construed as this Court's position
that dual representation by counsel, even pursuant to a |awfully-
executed waiver, is to be favored. Law firns should be cogni zant
of the perception of inpropriety as well as the ethical and | egal
pitfalls loomng when representing both sides of the sane
transaction. The exposure to liability and second-guessi ng may not
be worth the risks no matter what type of prelimnary precautions
are taken. W recognize that counsel may have been notivated by
the possibility of assumng the role of nediator as nuch as the
maxi m zi ng of fees. At no tine, however, did counsel act as
medi ator, nor could such a function be perfornmed by a law firm
retained by two adverse parties to a workout arrangenent where
| egal advice was to be rendered to both sides. Counsel m ght do

well to heed the nmaxim "No nman can serve two masters."
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JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY AFFI RVED.

COSTS TO BE PAI D BY
APPELLANTS.



