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"An em nent | awyer cannot be a di shonest man," Dani el
Webster once said.! This thought underlies the enpl oynent
di spute between two attorneys--one who fired an associ ate out of
distrust for his integrity and his judgnent, and the other who
clains he was defanmed and wongly di scharged. Appellant Steven
A. Shapiro was term nated from enpl oynent by appell ees Al an D
Massengill and Alan D. Massengill, P.A because, during
enpl oynent negoti ations, Shapiro did not inform Massengill that
his fornmer enployer was under federal investigation for fraud
involving a contract with which Shapiro had sone invol venent.
After the discharge, Shapiro filed suit in the Grcuit Court for
Mont gonery County, alleging three clains: breach of contract,
wr ongful discharge, and defamation. The jury returned a verdict

for appellees on all clains, and Shapiro has appeal ed.

| ssues Present ed

Shapiro presents a pentad of issues for our review

1. Did the Court err by refusing to instruct the jury
that if they found it was a m ninmumterm contract,
t hen under Dorrance v. Hoopes, 122 M. 344, 90
A 2d 92, 94 (M. 1919), it could only be broken
before the end of the term by conduct which was
gross, evil or actually injurious to the
enpl oyer' s busi ness?

2. Did the Court err by not ruling as a matter of |aw
that the enpl oynent agreenent was a mninmumterm

'Address to Charleston, S.C. Bar, May 10, 1847. Quoted from
DAVID S. SHRAGER & ELI ZABETH FROST, THE QUOTABLE LAWER T 75. 67, at 188
(1986) .



contract?
3. Did the Court err by refusing to instruct the jury
on whether a job applicant has a duty [not] to
di scl ose to prospective enployers that his current
enpl oyer is or had been under investigation?
4. Did the Court err by not ruling that Massengill's
witten and verbal statenents to his enpl oyees and
t he unenpl oynent office were defamatory per se?
5. Did the Court err in withdrawi ng punitive damages
fromjury consideration?
Qur review of the record | eads us to conclude that the court
did not err in declining to rule, as a matter of |law, that the
enpl oynent contract in dispute was a termcontract. Further, the
court did not err inits instructions as to the concept of "good
cause" to justify termnation of a termcontract, or in its
instructions as to the tort of abusive discharge. W agree with
Shapiro, however, that the court erred with respect to
appel lant's defamation claimand shall reverse and remand as to
that claimonly. As a result, we decline to reach the punitive
damages i ssue.

We shall address the substance of each assertion, but in a

vari ed order, and not exactly as appellant has presented them

Factual Summary

For the purposes of this appeal, nost of the relevant facts
are undi sput ed.

Shapiro becane a nenber of the West Virginia Bar in 1983.
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Thereafter, in 1986, Shapiro began working for Contel Federal
Systens, Inc. ("Contel"), as one of twelve in-house contracts
adm ni strators. The federal governnment was one of Contel's
custoners. I n August 1990, the Arny discovered a discrepancy in
a claimfor paynent submtted by Contel and initiated an

i nvestigation. Although Shapiro had not prepared the bills that
were the focus of the investigation, he had drafted a transmttal
letter for one of the bills in question. Nevertheless, Shapiro
was never a subject of the investigation. Utimtely, the Arny
concl uded that the discrepancies resulted fromclerical error and
no charges were ever | odged agai nst anyone.

Even before the comencenent of the Contel investigation,
Shapiro had decided to pursue a private | aw practice.
Accordingly, in July 1990, he took the Maryl and Bar exam nati on,
whi ch he passed, and began searching for opportunities to devel op
a law practice. |In Decenber 1990, Shapiro net Mssengill, who
expressed an interest in expanding his firms practice, which
then consisted primarily of personal injury and donestic cases,
to include business and governnent contract conponents. During
t he negoti ations which ensued, Shapiro nade clear that he wanted
a secure position, lasting at |east a year, that could provide
himw th an opportunity to develop a client base for his own
practice. Shapiro concedes that, during his enpl oynent
di scussions with Massengill, he never advised Massengill of the

Contel investigation.



On January 31, 1991, Shapiro received an enpl oynent contract
and an acconpanyi ng cover letter from Massengill. Shapiro
pronptly signed the contract and, on April 1, 1991, he began
wor king for Massengill. O particular relevance to this dispute,
the contract provided:

| expect the termof this arrangenent to go for at

| east one year, assum ng we both continue working as we

anticipate. However, we each reserve the right to

cancel the arrangenent after 9 nonths with the next 90

days to count as part of the year.

| f our efforts are successful, | expect to

i ncrease your salary appropriately each year after the

first year. W wll have to negotiate this based upon

clients, earnings, and profits. . . . Also, it is ny

intent that if we are successful and work well

together, then | will consider having you becone a

junior partner at the end of 3 years.

(Enphasi s added).

On April 24, 1991, just three weeks after Shapiro began
wor ki ng for Massengill, Phillip Radoff, Contel's general counsel,
advi sed Shapiro that the Arny wanted to conduct a final interview
of Shapiro before closing the investigation. The intervi ew was
purely voluntary; Shapiro could have declined to be interviewed.
Radoff informed Shapiro that Contel would hire an attorney to
represent Shapiro at this interview, if he wanted one. Shapiro
then i nfornmed Massengill of the Contel investigation and his
i npendi ng i ntervi ew

Massengi || was angry that Shapiro had failed to informhim

of the investigation, that Shapiro could be a wtness in crimnal
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proceedi ngs, or perhaps--in the worst case--that Shapiro hinself
coul d even be indicted. Shapiro explained to Massengill that he
did not disclose the Arny's inquiry earlier because no one at
Contel had ever been inplicated of wongdoing, he believed the
matter had essentially been resolved prior to the tinme that he
met Massengill, and he was never a subject of the inquiry.

Mor eover, he considered the investigation "insignificant," and
therefore did not think it necessary to disclose it during his
enpl oynment di scussions with Massengill. Al though Shapiro
acknow edged that "anything is possible,"” he steadfastly denied

that he could be indicted.

In addition, Shapiro specifically asked Massengill to cal
Radoff to confirmhis story, but Massengill never did so. Nor
did Massengill take any other steps to verify Shapiro's account.

| nstead, on May 3, 1991, just a nonth after Shapiro began worki ng
for Massengill, Shapiro was fired. Shortly thereafter, at a
nmeeting of the firms enpl oyees, Massengill explained his

deci sion to di scharge Shapiro.

Subsequently, at Shapiro's request, the Arny's Special Agent
in charge of the Contel investigation wote Massengill a letter,
dated May 16, 1991, confirmng that "M . Shapiro was never the
target of this investigation, nor has any w ongdoi ng been
attributed to him" At trial, through deposition testinony,
Massengi || acknow edged that this letter refl ected what Shapiro
had told himon April 24, 1991. Massengill nonethel ess sent a
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statenent to the Departnent of Enploynent and Econom c
Devel opment ("DEED'), dated May 20, 1991, opposing Shapiro's
claimfor unenpl oynent benefits.?

Addi tional facts will be included where pertinent to our

di scussion of the issues presented.

Di scussi on

| . Breach O Contract

AL Termvs. At-WI|

Appel | ant argues that the enpl oynent contract was
unanbi guous and, therefore, the court erred in submtting to the
jury the issue of whether the contract was termnable at will or
provided a definite term |Instead, he clains the court should
have ruled, as a matter of law, that the contract created a fixed
term of enpl oynment.

An enpl oynent agreenment nay either be for a fixed termor at
will. Hrehorovich v. Harbor Hospital, 93 M. App. 772, 790
(1992), cert. denied, 330 Md. 319 (1993); Chai Mynt., Inc. v.

Lei bowtz, 50 Md. App. 504, 513 (1982). GCenerally, an enpl oyer

2DEED awar ded Shapiro full unenploynent benefits.
Massengi || appeal ed this decision, but the DEED Board of Appeals
affirmed the award. Thereafter, Shapiro re-applied for further
benefits. On August 28, 1991, upon inquiry by DEED, Massengil
sent an identical copy of the allegedly defamatory statenent to
DEED. The parties di spute whether Massengill intended this
second statenent as an opposition to Shapiro's receipt of
subsequent benefits.
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or an enployee may termnate an at-w |l enploynent rel ationship,
for al nbst any reason or no reason, at any tinme. Lee v. Denro,
91 Md. App. 822, 829 (1992); Beery v. M. Medical Laboratory, 89
Md. App. 81, 94 (1991); Haselrig v. Publ. Storage, Inc., 86 M.
App. 116, 122 (1991); Castiglione v. Johns Hopkins Hosp., 69 M.
App. 325, 338 (1986); see also Adler v. Amer. Standard Corp., 291
Md. 31, 35 (1981). An enploynent contract is deenmed at will, and
therefore term nabl e wi thout cause, when it does not expressly
specify a particular tinme or event term nating the enpl oynent
relationship. Staggs v. Blue Cross of M., Inc., 61 Ml. App.

381, 388, cert. denied, 303 Md. 295 (1985). On the other hand,
when an enpl oynent contract specifies a definite term it may
only be termnated prior to the end of the termfor just cause.
Chai Mgnt., 50 Md. App. at 513.

Shapiro all eges that Massengill breached the enpl oynent
agreenent by termnating him w thout good cause, before the
expiration of the term Therefore, whether the enpl oynent
contract was at will or for a fixed termis significant. If it
was at will, as appellees claim then Massengill was entitled to
term nate Shapiro with or without good cause. But if it was for
a stated term as Shapiro argues, then the enployer could only
fire Shapiro for sufficient cause.

Construction of a contract is, in the first instance, a

guestion of law for the court to resolve. Suburban Hosp. v.
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Dwi ggi ns, 324 M. 294, 306 (1991). Wiere the |anguage of a
contract is clear and unanbi guous, there is no room for
construction and we "nust presume that the parties neant what
they expressed." Gen'|l Mtors Acceptance Corp. v. Daniels, 303
Ml. 254, 261-2 (1985). But if the contractual |anguage is

anbi guous, the neaning of the contract is a matter for the trier
of fact to resolve. Fournier v. U S. Fidelity & Guaranty Co., 82
Md. App. 31, 44, cert. denied, 319 Mi. 581 (1990); Nat'l
Indermmity Co. v. Continental Ins. Co., 61 Md. App. 575, 579
(1985).

I n deci ding whether a contract is anbiguous, the trial court
must anal yze the | anguage of the contract, based on the plain
meani ng of the words used. Pacific Indemity Co. v. Interstate
Fire & Cas. Co., 302 Md. 383, 389 (1985); Chesapeake Isle, Inc.
v. Rolling Hlls Devel opnent Co., 248 Ml. 449, 453 (1968);
Sperling v. Terry, 214 Md. 367, 369-70 (1957); Admral Builders
Sav. & Loan Ass'n v. So. River Landing, Inc., 66 Mi. App. 124,
128 (1986). \Whether a contract is termor at-will may turn on
the intent of the parties. Staggs, 61 Ml. App. at 388.

We review the court's threshold decision of anbiguity based
on the "clearly erroneous" standard of Ml. Rule 8-131(c).

Adm ral Builders, 66 Md. App. at 128-29. "[A] trial court's
conclusion that anbiguity exists in a witing is an exercise in

j udgnment whi ch should be overturned only if no reasonable
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suggestion of anbiguity can be entertained.” |Id.

Qur review reveals no error in the court's conclusion that
the contract was anbi guous. On the one hand, the contract
provided for the right to cancel after nine nonths, inplying that
the right to cancel before nine nonths was not reserved. |ndeed,
Massengi || does not dispute that Shapiro had indicated a keen
desire that his enploynent |ast no | ess than one year, with at
| east 60 days notice prior to termnation, in order to allow him
adequate tine to find other enploynent. Conversely, the contract
indicates that the parties nerely expected "the term of

[ enpl oyment] to go for at | east one year," predicated on the
assunption that "both continue working as [they] anticipate[d]."
The precatory | anguage, such as "l expect" and "assum ng,"
underm nes Shapiro's assertion that the contract was for a fixed
term

Ambi guity al so derives froma review of the contract as a
whol e. Arguably, it anticipated that Shapiro's enploynent could
continue for an indefinite duration. |In that spirit, it
addressed rai ses, profit sharing, and eventual partnership. See
Hrehorovich, 93 Ml. App. at 790 (a contract not specifying a term
is termnable at will). Mreover, the nature of the enpl oynment
(the practice of |law) does not, by itself, suggest a fixed term

Conpare, however, Sperling, 214 Md. at 369-70 (inplicitly, from

t he | anguage and the circunstances, contract to build a single
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residential dwelling was a contract for a fixed term
particul arly because the enpl oyee was not in the buil ding
busi ness) .

We conclude that the court was not clearly erroneous in
ascribing anbiguity to the agreenent. As a result, the court did
not err in submtting to the jury the question of whether the

contract was at-will or for a fixed term?3

B. Jury Instruction On Termnm nation For Cause

We do not know how the jury resolved the inportant question
of whether the contract was for a fixed termor at will; the
verdict sheet did not direct the jury to answer that question.*
In order to address appellant's next conplaint, we shall assune,
arguendo, that the jury found that the contract was for a fixed
term> As we have noted, if the agreenment provided for a
specific term of enploynent, Shapiro could only be term nated

during that termfor "just cause."” Chai Mnt., 50 Md. App. at

]In this regard, the court instructed the jury that, "In the
event of an anbiguity or uncertainty a contract of enploynent
prepared by the enpl oyer nust be construed agai nst the enpl oyer."”

“Nei t her party requested that the jury return a speci al
verdict pursuant to Ml. Rule 2-522(c) and Shapiro did not request
that the court ask the jury to clarify its verdict in favor of
appellees. Nails v. S &R Inc., 334 M. 398, 412 (1994) (judge
can ask the jury to clarify or anend its initial general verdict
until the jury has been di scharged).

°If the jury had concluded that the contract was at wll,
then the issue concerning the contested jury instruction
obvi ously woul d be npot.
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513.
The court instructed the jury, in pertinent part, as

foll ows:

A material breach [of contract] by one party
relieves the other party fromthe duty of perfornmance.
A breach is material if it affects the purpose of the
contract in an inportant or vital way.

An enpl oyer may term nate an enpl oyee for
suspected crimnal activity or a sincere belief that
t he enpl oyee is untrustworthy.

An enpl oynent contract for a stated termmay only
be term nated before the end of the termfor cause.

| f the enployer clainms he was fraudul ently i nduced
to enter the contract he nmust establish the fraud by
cl ear and convi nci ng evi dence. :

An enpl oynent contract may not be term nated for
failure to disclose facts in applying for enpl oynment
unl ess one, the facts not disclosed establish that the
enpl oyee was unqualified or unfit for the job applied
for and di sclosure of such facts was specifically
requested by the enployer; and two, the enpl oyee
deliberately wthheld these facts to create a fal se
i npression about his qualifications and fitness for the
posi tion.

No sinister or adverse inference should be or can
be drawn fromthe fact that M. Shapiro accepted
CONTEL's offer to provide an attorney for himfor the
Arny's interview nor should a sinister or adverse
i nference be drawn fromthe fact that any person
chooses to be represented by an attorney whether they
are a witness in an investigation or for any other
pur pose.

* * *

Contract provisions do not elimnate the basic
principle that gives an enployer the right to discharge
for good cause even though such right is not stated in
t he agreenent.

When an enpl oyer because of an enpl oyee's w ongful
conduct can no | onger place the necessary faith and
trust in an enployee he is entitled to dismss such
enpl oyee without penalty. This is especially true
where the enpl oyee has a responsi ble position where
faith and trust are required. The enployer nust act in
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good faith

: Fraudul ent i nducenent nmeans that a party has
been led to enter into an agreenent to his or her
di sadvantage as a result of deceit.

Deceit neans that the person entered the agreenent
based on the other party's wilful non-disclosure or
fal se representation of a material fact which the other
party had a duty to disclose.

* * *

A fact not disclosed does not entitle a person to
cancel a contract on the grounds of non-disclosure of
the fact unless the fact was vital to the performance
of the contract, was known to the party who did not
di scl ose the fact and was not obtainable by the other
party.

Further, a contract may not be cancel ed by one
party because of undi sclosed possibilities which were
not susceptible of exact know edge at the tine of the
negoti ati ons.

If a msrepresentation or non-disclosure is
i nnocent, honest or unintentional it may not be relied
on to ignore the express terns of a witten contract.

(Enphasi s added).

Shapiro excepted to the court's instructions. |In the event
the jury were to find that the contract was for a fixed term he
asked the court to anplify its instructions on "cause," by

providing the follow ng instruction:

An enpl oynent contract for a stated termmay only
be term nated before the end of the termfor cause. An
enpl oynent contract cannot be term nated for cause
because of m sconduct of the enployee, unless the
m sconduct is actually injurious to the enployer's
busi ness, or is gross or evil. Mere suspicion or
belief that an enpl oyee engaged in m sconduct is not
sufficient grounds for term nation of an enpl oynent
contract; rather, the enployer must prove by a
preponderance of the evidence that the enployee in fact
engaged in m sconduct, and that the m sconduct
constituted sufficient cause to termnate the contract.

-13-



(Enphasi s added). The court refused to give Shapiro's proposed
i nstruction.

During deliberations, the jury sent a note to the court,
asking, "If this is a termcontract does the | aw say that the
enpl oyer can breach a contract on the basis of mstrust even if
evi dence may prove the seemi ng deceit was not deliberate?" After

consulting wth counsel, the court wote back, "Yes, under
certain circunstances. You nust rely on the evidence presented
and the law as | have instructed you."® Shapiro excepted to this
instruction and again requested that the court give his proposed
i nstruction.

Based primarily on Dorrance v. Hoopes, 122 Ml. 344 (1914),
Shapiro argues here, as he did below, that "just cause" does not

i nclude acts of "m sconduct,"” such as the failure to disclose

information the enpl oyer considers material, unless the act "is
actually injurious to the enployer's business, or is gross or
evil." Appellant relies on the follow ng passage from Dorrance

to support his position:

"Mere m sconduct, not anounting to insubordination, or
i nvol ving noral turpitude, or exercising a bad

i nfl uence over other servants, or producing injury to
the master's business, or nenbers of the master's
famly, is not enough to warrant the discharge of a
servant. The m sconduct nust be gross, or such as is

6The court had previously infornmed the jury that the
instructions were being videotaped, and that the jury was free to
review this videotape during their deliberations.
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i nconpatible with the relation, pernicious inits

influence, or injurious to the master's business; and,

in determning the question, reference nust always be

had to the business or enploynent in which it arose,

and the rel ative social condition of the master and

servant. Wat m ght be regarded as inproper or

insolent in a servant toward one master, m ght not be

so regarded toward anot her."
122 Md. at 350 (quoting Wod on Master and Servant 8§ 109, at 210;
enphasis ours). See also Bright v. Ganas, 171 Md. 493, 503-04
(1937) (quoting sane | anguage).

We believe appellant's reliance on the passage quoted from
Dorrance is msplaced. |In Dorrance, the enployer hired the
enpl oyee for a fixed termto supervise farmhands, as well as to
provi de specified services on the farm Later, the enpl oyer and
t he enpl oyee, in the presence of other enployees, argued over who
woul d pay the cost of repairs to certain equipnment provided by
the enpl oyee and his father. During the argunent, the enpl oyer
all but accused the enployee's father of |lying, and the enpl oyee
responded angrily that he was inclined to believe his father over
his enployer. The enployer then fired the enpl oyee, alleging
i nsubordination. Affirmng the jury verdict for the enpl oyee,
the Court held that the enployer had provoked the enpl oyee's
conduct sufficiently to support the jury's verdict. |I|d. at 353.

Dorrance focused on insubordination; the enployer was angry

because the enpl oyee effectively called hima liar in front of

the other enployees. |In that context, the Court concluded that
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just cause required either actual injury or gross or evil
m sconduct. Nothing in the Court's opinion in Dorrance mandates
that every claimof "just cause" requires actual injury or gross
m sconduct. Moreover, and nore to the point here, the Court
specifically recognized that just cause nay be based on
"inconpatibility" in the enploynment relationship and that the
nature of the business or enploynent is also an inportant
consi derati on.

The concept of "just cause" does not lend itself to a
mat hematically precise definition. Indeed, "[t]here is no single
definition of what constitutes good cause for discharge." STANLEY
MAZEROFF, IMRRYLAND EMPLOYMENT LAwW 8 3. 3(A), at 189 (1990). Rather,
whet her conduct anobunts to "just cause" necessarily varies with
the nature of the particular enploynent. Sinply put, what
satisfies just cause in the context of one kind of enploynent may
not rise to just cause in another enploynent situation.
Simlarly, msconduct that renders an enpl oyee "inconpati bl e"
with the enployer may constitute "just cause,”" even if the action
is not, as Shapiro would require, "actually injurious to the
enpl oyer's business, or . . . gross or evil."

Under Md. Rule 2-520(b), the court nust instruct the jury
upon the law, either by giving particular instructions offered by
the parties, by crafting its own, or by conbining el enents of

both. A party is entitled to have his or her theory of the case
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presented to the jury, provided that the theory is legally and
factually supported. Levine v. Rendler, 272 Md. 1 (1974); see

al so, Schaefer v. Publix Parking, 226 Md. 150, 152-53 (1961)
("There can be little doubt that all parties to a law suit are
entitled to have the jury properly instructed upon their theories
of the case."). The court, however, need not give any particul ar
requested instruction if the matter is "fairly covered by
instructions actually given," Rule 2-520(b), so long as the
instructions correctly state the | aw Seargeant Co. v. Pickett,
285 Md. 186, 193 (1979). |If the instructions constitute a clear
and accurate expression of the law, we will not reverse nerely
because of a failure in form WIlhelmv. State Traffic Safety
Commin, 230 Md. 91 (1962); see al so Bl aw Knox Constr. Equip. Co.
v. Mrris, 88 Ml. App. 655, 666-67 (1991) (trial court has w de
di scretion as to the formof instructions).

We conclude that the court's instructions satisfied the
requisite criteria. The jury was properly and adequately
instructed that an enployer may not term nate for cause because
of an "honest or unintentional” non-disclosure. Nevertheless,
the court did not err in advising the jury that an enpl oyer may
di scharge a term enpl oyee, who is in a position requiring trust,
based on the enployer's reasonable belief that the enployee is

untrustwort hy.

"When an enpl oyer, because of an enpl oyee's w ongf ul
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con-duct, can no |onger place the necessary faith and

trust in an enployee, he is entitled to dism ss such

enpl oyee without penalty. This is especially true

where the em pl oyee has a responsi ble position where

faith and trust are required."”

Chai Mgnt., 50 Md. App. at 512 (quoting Barisa v. Charitable
Research Foundation, Inc., 287 A 2d 679, 682 (Del. Super.), aff'd
299 A 2d 430 (Del. Super. 1972)); cf. Townsend v. L. WM Mnt.
Inc., 64 Md. App. 55, 69-70, cert. denied, 304 Md. 300 (1985)
(enpl oyee di scharged because results of polygraph test indicated
he was a thief; discharge was for cause and was not wongful).

We are m ndful that this dispute involves two attorneys and,
in the context of the legal profession, the court's instruction
as to trustworthiness was particularly appropriate. The |egal
profession is grounded, after all, on integrity. Moreover,
perceptions of integrity can be as inportant as the reality, good
judgnent is vital, and there is little roomfor a stain on one's
reputation for honesty. To an enployer naintaining a practice of
| aw, personal characteristics involving candor, forthrightness,
trustworthi ness, honesty, judgnment, and integrity nmay well
constitute essential job requirenents. Ensuring a high standard
for personal character is especially inportant to | egal enployers
because, when associ ates act dishonorably or dishonestly, the
m sconduct may discredit the entire firm

In addition, character traits are certainly relevant to

conpatibility. An attorney/enployer m ght reasonably use the
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degree to which a candidate for enploynent discloses enbarassing
or damaging information as a yardstick of personal
characteristics that are understandably inportant to the enpl oyer
with whom the enpl oyee will be working and upon whomthe enpl oyer
will inevitably rely. Certainly, such traits--like conpatibility
itself--are inherently subjective; what one person thinks is good
judgnent or noral character or finds conpatible nay seem|ike
poor judgnent, questionable character, or inconpatibility to
another. Thus, one enployer m ght reasonably want to know t he
extent to which an enployee is connected to a crim nal
i nvestigation, even if the enployee is innocent, while another
m ght not care at all. Nonetheless, it is not patently
unreasonabl e for a prospective | egal enployer to expect
di scl osure of potentially enbarrasing or unpl easant facts, even
wi t hout asking for such information. Nor is it unreasonable for
the enployer to find it unacceptable that the enpl oyee was not
forthcomng. Simlarly, the attorney-enployer of another
attorney could reasonably find nondi scl osure indicative of poor
j udgment, untrustworthiness, and, ultimately, inconpatibility,
even if such nondi scl osure woul d not constitute "just cause" in
anot her enpl oynent cont ext.

We enphasi ze that the issue is not whether Shapiro's conduct
whi |l e enpl oyed by Contel --the extent of his involvenent in the

matter under investigation by the Arny--could itself constitute
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cause for his dismssal. The question is whether the fact of the
i nvestigation, centering on a transaction in which Shapiro was at
| east peripherally involved, was a matter about which an attorney
reasonably m ght want to be apprised in deciding whether to
enpl oy Shapiro in the first instance. |[|f so, non-disclosure of
that information--even if, in retrospect, it turns out to be
whol | y noni ncul patory--may justifiably |ead the attorney to
question the enpl oyee's judgnent and trustworthiness.

We cannot say, as a matter of law, that Shapiro's failure to
di scl ose the investigation was unethical, imoral, deceptive,
di shonest, or denonstrative of poor judgnment, as Massengil l
claims. Neither can we say that Shapiro's failure to disclose
did not anount to just cause fromthe enployer's perspective.
Under the circunstances of this case, it was squarely the jury's
province to resol ve whether, in the enpl oynent context of the
| egal profession, Shapiro's nondisclosure constituted good cause.

The jury determned that it was, and we perceive no error.

1. Wongful D scharge
Shapiro contends that, even if he was an at-will enpl oyee,
his term nation constituted an abusive or wongful discharge
under Adler v. Anerican Standard Corp., 291 Md. 31 (1981) and its
progeny. As we have observed, with few exceptions, at-wll

enpl oynment is termnable by either party, at any tinme, for any
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reason whatsoever. Adler, 291 Md. at 35 (citing St. Conmi n on
Human Rel. v. Amecom Div., 278 Md. 120 (1976), Vincent v. Pal ner,
179 md. 365 (1941), and W, B. & ARR Co. v. Mss, 127 M. 12
(1915)); Denro, 91 Md. App. at 829. "The comon | aw rul e,
applicable in Maryland, is that an enpl oynent contract of
indefinite duration, that is, at will, can be legally term nated
at the pleasure of either party at any tine." Adler, 291 M. at
35. See al so Suburban Hosp. v. Dw ggins, 324 Md. 294, 303
(1991); Hrehorovich v. Harbor Hospital, 93 MI. App. at 784-85;
Castiglione, 69 Md. App. at 338. Nonetheless, the Court in Adler
recogni zed a "narrow exception” to that rule, when the discharge
contravenes a clear mandate of public policy. Adler, 291 M. at
35. See also Em ng v. Koppers Co., Inc., 312 Md. 45, 49 (1988)
(tort is also available to contractual enployees); Brandon v.

Mol esworth, ~ MI. App. __ , No. 791, Slip Op. at 10-18 (Sept.
Term 1994, filed Mar. 28, 1995) (discussion of w ongful

di scharge); Denro, 91 Md. App. at 829-30 (discussing definition
of clear mandate of public policy); Townsend v. L.WM Mnt.
Inc., 64 Md. App. 55, 60-61 (1985) (sane).

The tort of wongful or abusive discharge "is defined as the
wllful termnation of enploynent by the enpl oyer because of the
enpl oyee's alleged failure to performin accordance with the
enpl oyer's expectations and the termnation is contrary to a
cl ear mandate of public policy.” Allen v. Bethl ehem Steel Corp.
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76 Md. App. 642, 652, cert. denied, 314 M. 458 (1988).
Specifically, in order to state a claimfor wongful discharge,

t he enpl oyee nust denonstrate: (1) that the enpl oyee was

di scharged; (2) that the dism ssal violated sone clear nandate of
public policy; and (3) that there is a nexus between the

def endant and the decision to fire the enpl oyee. Leese v.
Baltinmore Co., 64 Mi. App. 442, 468, cert. denied, 305 MI. 106
(1985). To prevail, however, the enpl oyee nust denonstrate the
policy in question with clarity, specificity, and authority:
""[Rlecognition of an otherw se undeclared public policy as a
basis for a judicial decision involves the application of a very
nebul ous concept to the facts of the case,' a practice which
shoul d be enpl oyed sparingly, if at all." Lee v. Denro, 91 M.
App. at 830 (quoting Adler, 291 Md. at 45).

Shapiro contends that his discharge contravened two cl ear
mandates of public policy: a policy favoring conpliance with
crimnal investigations and a policy protecting the privacy of
t hose who are subject to crimnal investigations. The trial
court instructed the jury that, for Shapiro to prevail on his
cl ai m of wongful discharge, the jury had to find that Massengil
di scharged hi m "because of him going and testifying or being
interviewed by [a governnent] agent." As to the second policy,
appel |l ant argues that he had an affirmative obligation not to

di scl ose to a prospective enployer that Contel was under crim nal
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i nvestigation. Nevertheless, the court refused to give

appel l ant's proposed instruction:

There is no legal or ethical requirement or duty
that an enpl oyee di scl ose to prospective enpl oyers that
his current enployer is under investigation, and there
is no legal or ethical requirenent or duty that job
applicants disclose to prospective enployers that they
have been or may be a witness in such investigations.

The governnent conducts crimnal investigations
not only to determne if the | aw has been viol ated, but
al so to assure itself that the | aw has not been
vi ol at ed.

In fact, because disclosure of even the existence
of a crimnal investigation by |aw enforcenent agencies
or a grand jury can be very damaging to a conpany's or
a person's reputation wthout any determ nation of
guilt of such conpany or person, |aw enforcenent
agencies and the courts regard crimnal investigations
to be private, confidential and not subject to
di sclosure to third persons without a legitimate | aw
enf orcenment need.

Consequently, there is no |l egal or ethical duty
upon an applicant for a job to disclose the existence
of an investigation of his enployer to prospective
enpl oyers. Further, the enployee has a duty of
confidentiality to his current or past enployer, and
may not be refused enploynent or retaliated against for
protecting his enployer's right to privacy by not
di scl osing the exi stence of an investigation.

(Underline in original; italics added).’

Shapiro essentially contends that, whenever an enpl oyer

"Appel | ees contend that, as a threshold matter, the question
of whether "it was against public policy for an enployer to
conpel an enpl oyee to disclose informati on concerning a forner
enpl oyer” was not preserved for our review because the | anguage
of the jury instructions requested do not raise it. See MI. Rule
8-131(a). Based upon the italicized portion of this jury
instruction request, and Shapiro's tinmely exceptions to the
court's refusals to give the instruction, we see no nerit to
Massengill's contention that the i ssue was not preserved.
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di scharges an enpl oyee for refusing to violate a third party's
privacy, such discharge is a violation of the clear nmandate of
public policy articulated in Kessler v. Equity Mgnt., Inc., 82
Md. App. 577 (1990).8 Relying on Kessler, Shapiro argues that,
if we do not find a clear mandate of public policy here, we wll
inplicitly inpose a duty upon all prospective enpl oyees to

di scl ose the exi stence of any pending crimnal investigation of
former enpl oyers, subjecting all concerned to the risk of being
tarred "with the brush of guilty by association." At |east

inplicitly, the duty to disclose would extend to purely personal

8 n addition, Shapiro relies on cases fromfederal courts in
whi ch agents of the federal governnment were asked to disclose the
fact that certain individuals and conpani es were under crim nal
i nvestigation; the courts routinely held that such disclosures
woul d violate the right of privacy held by the subjects of
crimnal investigations. See, e.g., US. Dep't of Justice v.
Reporters Cormmittee For Freedom O The Press, 489 U.S. 749, 767
(1989); U.S. v. Proctor & Ganble Co., 356 U S. 677, 681 n.6
(1958); Tinmes Mrror Co. v. US., 873 F.2d 1210, 1216 (9th G
1989); Stern v. Fed. Bureau of Investigation, 737 F.2d 84, 91-92
(D.C. Gr. 1984).

Unassai l ably, subjects of crimnal investigations generally
have an interest in ensuring nondisclosure of the fact that they
are being investigated. Nevertheless, these cases are al
i napposite, for essentially the sanme reason: They stand for the
proposition that the governnent, as the party bringing the
i nvestigation, has a duty not to disclose such information, and
the First Anendnment does not give the press the right to force
t he governnent to disclose it. To a simlar effect is Ml. Code
Ann., State Gov't Art. 8 10-618(f) (1993), which lists the
perm ssi bl e
reasons for denying public access to crimnal investigation
records. But these cases and statutory sections do not support
Shapiro's contention that anyone having information relating to a
pendi ng crimnal investigation has a duty not to disclose the
identity of the target of that investigation.
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information. W do not agree that the inportant policy
articulated in Kessler was in any way inplicated by Shapiro's
di schar ge.

In Kessler, the |andl ord/ enpl oyer discharged an enpl oyee for
refusing to enter illegally the apartnents of defaulting tenants,
and to rummage through their personal papers for information
useful for debt collection. In holding that the discharge
constituted a violation of a clear mandate of public policy, we
noted both statutory and constitutional protections guarding
agai nst the invasions of privacy that the plaintiff was
instructed to conmt. W focused, too, on the "treasured right"
of privacy in one's honme, Kessler, 82 MI. App. at 599, a
sacrosanct right well protected by the constitution. W also
sai d:

We need not deci de whet her discharging an at-wl|
enpl oyee for refusing to commt any act that m ght

technically be tortious would be "contrary to a clear
mandate of public policy."
* * *
Had appellant carried out her instructions to

i nvade tenants' constitutionally protected rights of
privacy by snooping through their private papers, she
woul d have been subject to civil liability. As Judge
El dridge, witing for the Court of Appeals in Wdgeon
v. Eastern Shore Hospital Center, 300 Mi. 520, 479 A 2d
921 (1984), explicated, violations of state or federal
constitutional rights are actionable wongs. |ndeed,

a violation of those rights could be renedied by an
action at |aw for danmges.

82 Md. App. at 599-89 (italics in original; underlining added).
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Clearly, the general rule applicable to at-will enpl oynent
is subject to a public policy exception. The challenge is in
identifying "what constitutes a public policy,' the violation of
whi ch amounts to a cause of action"” for wongful discharge.
Denro, 91 Md. App. at 829. Wile "jurists to this day have been
unable to fashion a truly workable definition of public policy,"”
MI.-Nat'l Cap. P & P v. Washington Nat'|l Arena, 282 Ml. 588, 605-
06 (1978), we acknow edge t hat

"public policy enbodies a doctrine of vague and

vari able quality, and, unless deducible in the given

ci rcunstances fromconstitutional or statutory

provi si ons, should be accepted as the basis of a

judicial determnation, if at all, only with the utnost

circunspection. The public policy of one generation

may not, under changed conditions be the public policy

of another."

Townsend, 64 Mi. App. at 61-62 (quoting Patton v. United, 281
U S. 276, 306 (1930)).

As in Denro, "[t]his case presents the famliar common-I|aw
probl em of deci di ng where and how to draw the |ine between cl ains
t hat genuinely involve the mandates of public policy and are
actionabl e, and ordinary di sputes between enpl oyee and enpl oyer
that are not." 1d. at 828 (citing Sheets v. Teddy's Frosted
Foods, Inc., 427 A 2d 385, 387 (Conn. 1980)). The |line here nust
be drawn in favor of the enployer; we hold that the court did not

err in declining to recognize, as a matter of public policy, that

Shapiro had a duty not to disclose the Contel investigation to
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appel l ees, or that his discharge contravened an i nportant public
policy to that effect.

I n marked contrast to Kessler, Shapiro has not identified
any statutory or constitutional basis for his claimof a clear
mandat e of public policy. Nor has Shapiro advanced any basis
upon whi ch he could have been held civilly or crimnally Iiable
for disclosure of the Contel investigation: Shapiro did not have
a witten enploynent contract with Contel; Contel did not inpose
an enploynment restriction (other than "general conmmon sense")
barring his disclosure of information concerning Contel; and the
government did not require Shapiro to maintain the
confidentiality of the Contel investigation. Absent sone clear
mandat e, under which Shapiro actually could be held responsible
for a breach of public policy, we do not believe the "policy" of
protecting the privacy of parties under crimnal investigation
constitutes a sufficiently clear mandate to support Shapiro's
wr ongful discharge claim

Mor eover, Shapiro's own conduct undercut his purported
concern for Contel's privacy. 1In the face of the inpending
government interview, Shapiro imediately divulged the fact of
the investigation to Massengill, w thout taking any steps to
ensure Contel's privacy. Shapiro also characterized the matter
as "insignificant."

The question is not whether discharging Shapiro for his

-27-



failure to disclose was fair, justified, sensible, reasonable, or
appropriate. Rather, the question is whether it was w ongful,
i.e., whether it violated a clear mandate of public policy.
Absent that type of violation, enployers can discharge at-wl|
enpl oyees for no reason or even for a bad reason.
What appel |l ant overlooks . . . is the fact that nere
term na-tion of enploynent does not give rise to a cause of
action for [wongful] discharge. [If appellant] was an " at-
wll"' enployee, appellee had an absolute right to fire [him
for no reason or for alnobst any reason w thout incurring any
l[iability for doing so.
Beery v. Ml. Medical Laboratory, Inc., 89 M. App. 81, 94 (1991),
cert. denied, 325 Md. 329 (1992) (enphasis in original). See
al so Lee v. Denro, 91 Ml. App. at 836 ("[T]he fact that the
enpl oyer does not have a good reason for the enployee's discharge
does not, in the absence of a clear violation of public policy,
render the discharge " abusive' or “wongful.'").
VWhat we said in Beery is equally apt here:
Had [the enpl oyee] been guilty of the alleged
m sconduct, it would have been entirely proper and
appropriate for the enployer to fire [hin]. Firing
[him on the basis of . . . unsubstanti ated
al l egations, w thout proof and, indeed, without fully
investigating the matter, may very well have been

i nproper--even foolish--but can hardly be said to
contravene any clear mandate of public policy.

89 Md. App. at 94-95.
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I11. Defamation

At a firmw de neeting, held soon after Shapiro's
term nation, Massengill explained why he had di scharged Shapiro
so soon after hiring him According to the testinony of
Massengil | 's enpl oyees, Massengill said, anong other things, that
Shapiro had been the "subject" of an investigation, that he m ght
be its "target," that Shapiro could be indicted, that as a
manager he woul d be blaned as a matter of course for any
wr ongdoi ng di scovered by the inquiry, and that they all m ght
soon be reading about it in the newspapers. Mreover, Massengil
al | eged that Shapiro, aware that he was being investigated,
intentionally did not so inform Massengill during the enpl oynent
negoti ati ons.

In addition, Massengill contested Shapiro's application for
unenpl oynent insurance benefits, w thout speaking to Radoff and
notwi t hstandi ng the excul patory letter sent by the Arny's Speci al
Agent. In the statenent Massengill sent to DEED, he asserted the
fol | ow ng:

On April 24, 1991 M. Shapiro advised ne for the first

time that he was going to be questioned in a crim nal

i nvestigation being conducted by the federal

government. He told ne that he had been the contracts

manager on the contract claimbeing investigated; that

his former employer had retained a crimnal |aw

attorney to represent him and, that he had been aware

of this problem and the investigation, both during our

negotiations and at the tinme he cane into ny enpl oy.

M. Shapiro admtted to ne that he could be
indicted. He is the one who submtted the cl aimon
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behal f of his enployer as contracts manager
| nvestiga-tions of possible fraud by governnent
contractors is a major focus at this tine.

M. Shapiro and | had discussed starting a
busi ness side to the practice which would al so invol ve
governnment contracting. . . . Yet, he never told ne
that he was involved in a crimnal investigation at any
time during our negotiations nor prior to comng into
my office. As an attorney, he had an ethical
responsibility to tell ne.

* * *

Had M. Shapiro advised ne about his problens, he
woul d never have been hired. | believe he knew that.
M. Shapiro, in ny view, was ethically obligated to
advise me. He did not do so and in fact told nme he
felt he had no duty to disclose sonething to nme which
went to the very core, ethically and norally, of our
plans. | decided that | could no |longer trust his
ethics nor [sic] his judgnent.

(Enphasi s added).

At the close of the evidentiary phase of the trial, the
court ruled that Massengill's coments to his enpl oyees coul d not
support an action for defamation, on the grounds that "there was
absolutely no, zero, zero production of any evidence what soever
that there was anything said by M. Massengill that could in any
way have been construed as a reflection on the plaintiff.” 1In
contrast, the court determined that the letter to DEED coul d be
consi dered defamatory, and so allowed the jury to consider it.
The court said:

| aminstructing you now that as a matter of |aw that

the only defamation that you will be able to consider

in this case is that if any which you find in a letter

directed by M. Massengill to the unenpl oynent

conmi ssi on.

| aminstructing you specifically that you are not
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to consider any verbal, anything that he said to

anybody and there were a nunber of enpl oyees,

believe, involved in this defamation. Okay, so that is

not to be considered by you.

On appeal, Shapiro contends that the court erred in failing
to rule as a matter of |aw that Massengill's statenents,
i ncludi ng both the statenment to DEED and t he ver bal
communi cations to Shapiro's co-workers, were defamatory per se.
Necessarily subsumed wthin this contention is the question of
whet her the court correctly analyzed the nature of the various
statenents. W are of the view that the alleged statenents to
t he enpl oyees were defamatory per se and the court erred by
refusing to allow the jury to consider those statenents. W
expl ai n.

In a case involving a plaintiff who is not a public figure,
a prima facie case of defamation requires proof of the follow ng
el enent s:

(1) that the defendant nmade a defamatory comruni cati on-

-i.e., that he comunicated a statenent tending to

expose the plaintiff to public scorn, hatred, contenpt,

or ridi-cule to a third person who reasonably

recogni zed the statenent as being defamatory; (2) that

the statenment was false; (3) that the defendant was at

fault in conmunica-ting the statenent; and (4) that

the plaintiff suffered harm
Kairys v. Douglas Stereo Inc., 83 M. App. 667, 678 (1990)
(citing Hearst Corp. v. Hughes, 297 Md. 112 (1983) and Gooch v.

Md. Mechani cal Systens, Inc., 81 Md. App. 376, cert. denied, 319
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Md. 484 (1990)). "Fault," for the purposes of the prina facie
case, may be based either on negligence or constitutional nalice.
New York Times Co. v. Sullivan, 376 U. S. 254, 279-80 (1964);
Batson v. Shiflett, 325 Md. 684, 728 (1992); Hearst Corp., 297 at
122 (citing Jacron Sales Co. v. Sindorf, 276 Ml. 580 (1976). See
al so Restatenent (2d) Torts 8 580(B) (1975) (fault standard for
defamation of a private person).

Constitutional malice, which is sonetines referred to as
actual malice, Batson, 325 Mi. at 728, is established when the
plaintiff shows, by clear and convincing evidence, that the
def endant published the statenent in issue either with reckl ess
disregard for its truth or with actual know edge of its falsity.
ld. See also New York Tinmes Co., 376 U S. at 285-86 (where
plaintiff nust denonstrate constitutional malice, malice nust be
shown with "convincing clarity."). In contrast, negligence need
only be shown by a preponderance of the evidence. Gen'|l Mtors
Corp. v. Piskor, 277 M. 165, 171-72 ("[T]he plaintiff shall be
required to establish the liability of the defendant through
proof of falsity and negligence by the preponderance of the
evidence . . . .").

Maryl and continues to recogni ze the distinction between
def amati on per se and defamation per quod. Hearst Corp., 297 M.
at 125 (citing I BEW Local 1805 v. Mayo, 281 Md. 475 (1977));

Gooch, 81 Md. App. at 393. The distinction between per se and
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per quod was explained in Metronedia, Inc. v. Hllmn, 285 M.
161 (1979):
"I'n the case of words or conduct actionable per se
their injurious character is a self-evident fact of
common know edge of which the court takes judici al
noti ce and need not be pleaded or proved. In the case
of words or conduct actionable only per quod, the
injurious effect nust be established by allegations and
proof of special danage and in such cases it is not
only necessary to plead and show that the words or

actions were defamatory, but it nust al so appear that
such words or conduct caused actual damage."

ld. at 163-64 (quoting M& S Furniture Sales Co. v. Edward J.
DeBartolo Corp., 249 Md. 540 (1968)).

The determ nati on of whether an all eged defanatory statenent
IS per se or per quod is a matter of |law. Gooch, 81 MI. App. at
391 n.8. If the statenent is per quod, then the jury nust decide
whet her the statenent does, in fact, carry defamatory meani ng.
Hel i nski v. Rosenberg, 90 M. App. 158, 165, rev'd on other
grounds, 328 Md. 664 (1992), cert. denied, = US _ , 113
S.Ct. 3041 (1993).

The significance of whether the defamation is per se or per
quod is intertwined with the issue of fault. |If the statenent is

actionabl e per se,® the plaintiff nust prove actual damages if

t he defendant was nerely negligent in making the fal se statenent.

°ln Gooch, 81 Md. App. at 392 n.9, we said that " Actonable
per se' is another termof art casually nentioned in defamation
| aw which carries precisely the sane neani ng as defamati on per
se."
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Hearst Corp., 297 Ml. at 122; Metronedia, 285 Md. at 172; Jacron,
276 Md. at 590. On the other hand, when a plaintiff establishes
that the statenent was nade with actual malice, "a presunption of
harmto reputation . . . arises fromthe publication of words
actionable per se. A trier of fact is not constitutionally
barred from awar di ng damages based on that presunption in a
constitutional malice case.” Hanlon v. Davis, 76 Ml. App. 339,
356 (1988) (citing Hearst, 297 Md. at 125-26)). Therefore, where
the statenent is actionable per se, danages are presuned if a
plaintiff can denonstrate constitutional malice; the jury may
award general damages for false words that are actionable per se,
even in the absence of proof of harm Hearst Corp., 297 M. at
125-26; Laws v. Thonpson, 78 MI. App. 665, 685, cert. denied, 316
Md. 428 (1989); Hanlon, 76 Md. App. at 355 n.4, 356-57.10

I n essence, Shapiro's defamation claimpresents the flip
side of Massengill's claimthat he had cause to fire Shapiro. As
we have observed, Massengill's decision to fire Shapiro was at

| east partly grounded on his concern that the firmis reputation

PEven in a private defamation action, when the plaintiff
proceeds on a theory that the statenment was made with actual
mal i ce, the malice nust be established by clear and convincing
evi dence. Piskor, 277 Md. at 175 (plaintiff "shall be required .
: to establish . . . negligence by the preponderance of the
evidence. [Plaintiff] may then recover conpensation for actual
injury . . ., but not presuned or punitive damages unl ess he
meets the New York Tinmes standard [of constitutional malice].");
cf. Omens-Illinois v. Zenobia, 325 Ml. 420, 460 (1992) (for
puni tive damages, actual malice always nmust be proven by clear
and convi nci ng evi dence).
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for honesty m ght be tainted by Shapiro's connection to the
Contel investigation. In nmuch the sane way, Shapiro clains his
reputation for integrity is of paranmount inportance to him
professionally, and he was fal sely denigrated by Massengill.

Massengill allegedly told his enployees that Shapiro had
been the "subject"” and the "target" of a crimnal investigation
and that Shapiro had admtted that he coul d be indicted,
Massengil|l strongly inplied that Shapiro had intentionally
conceal ed this damaging information. Allegations that Shapiro
was evasive, secretive, dishonest, dishonorable, and perhaps even
acrimnal--if the jury finds that those statenents were nmade and
were, indeed, false--clearly "inpute to [Shapiro] sone incapacity
or lack of due qualification," Foley, 188 Md. at 284, and "woul d
disqualify himor render himless fit properly to fulfill the
duties incident" to the practice of law. Kilgour v. Evening Star
Co., 96 M. 16, 23 (1902).

VWhat we said in Leese v. Baltinore Co. is pertinent here:

[I]t is defamatory "to utter any slander or false tale

of another . . . which may inpair or hurt his trade or

livelyhood." 3 W Blackstone, Commentaries on the Laws

of England 123 (special ed. 1983). Thus, a statenent

"that adversely affects [an enployee's fitness for the

proper conduct of his business . . . [is] actionable

per se at comon |law. " Hearst Corp. v. Hughes, 297 M.

112, 118, 466 A . 2d 486 (1983).

This is not to inply, however, that every negative
eval uation of an enpl oyee's performance is potentially

defamatory. Rather, "'[t]he words nmust go so far as to
inmpute to himsone incapacity or |ack of due qualifica-
tion to fill the position.'" Foley v. Hoffrman, 188 M.
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273, 284, 52 A .2d 476 (1947) [other citations omtted].

In other words, the defamatory statenent nust be such

that "if true, would disqualify himor render himless

fit properly to fulfill the duties incident to the

speci al character assuned." Kilgour v. Evening Star

Co., 96 M. 16, 23, 53 A 716 (1902).
64 Md. App. at 473-74 (italics added). Accordingly, the trial
court's categorical determ nation that Massengill's oral
statenents "could [not] in any way have been construed as a
[ defamatory] reflection on the plaintiff" was clearly erroneous.

In concluding that the oral statenents to co-workers were
defamatory per se, we find persuasive the Court's analysis in
Ki | gour v. Evening Star Newspaper Co.:

"Words spoken of a person in his office, trade, profes-

sion, business or neans of getting a livelihood, which

tend to expose himto the hazard of losing his office,

or which charge himw th fraud, indirect dealings or

incapa-city and thereby tend to injure himin his

trade, profes-sion or business, are actionable w thout

proof of special danage, even though such words if

spoken or witten of an ordinary person, m ght not be

actionabl e per se.™
96 Md. at 23-24 (citations omtted). See also FOMER V. HARPER ET
AL., 2 THE LAWOF TorTs 8 5.12, at 104 (2d ed. 1986) ("[I]t is
actionabl e [per se] to inpute professional dishonesty to a | awer
or to call a |awer a quack or a shyster or a crook." (footnotes
omtted)).

Anal ysis of Massengill's letter to DEED nakes clear that it,

too, was defamatory per se. The trial court analyzed the
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contents, sentence by sentence, considering each line in a
vacuum For exanple, the court found the sentence, "M . Shapiro
admtted to ne that he could be indicted," as unobjectionable
because indictnent, by itself, nmeans nothing. Likew se, the
court saw the sentence, "He is the one who submtted the claimon

behal f of his enpl oyer as contracts manager," as entirely
harm ess. Finally, the court was untroubl ed by the sentence,
"I nvestigations of possible fraud by governnent contractors is a
maj or focus at this time," because it did not nanme Shapiro. But
the words cannot be read in isolation. Wen read as a whole, the
clear inplication is that Shapiro had believed he was likely to
be indicted for his own act of fraud upon the governnent, and
del i berately conceal ed that information from Massengill.
Later in the letter, Massengill accused Shapiro of outright
deceit:
[H e never told me that he was involved in a crimnal
investigation at any tinme during our negotiations nor prior
to comng into ny office. As an attorney, he had an ethical
responsibility to tell me. . . . M. Shapiro, in nmy view,
was ethically obligated to advise ne. He did not do so and
in fact told me he felt he had no duty to disclose sonething
to me which went to the very core, ethically and norally, of
our plans. | decided that | could no longer trust his
ethics nor [sic] his judgnent.
The reader of the letter does not have to refer to any outside
facts to understand the inplication that Shapiro's |ack of
ethics, and his "involvenent" in a crimnal investigation,

rendered himunfit to be an attorney. Accordingly, Massengill's
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statenents to DEED were defamatory per se.

Based on the foregoing, we believe it was for the jury to
decide the followng: (1) whether Massengill nade the all eged
statenents; (2) whether the statenents were false; (3) the degree
of Massengill's fault; and (4) whether Massengill abused any

qualified privilege that his words enjoyed.'* The trial court

W note that the letter to DEED was subject to a qualified
privilege, by statute. M. Code Ann., Lab. & Enp't Art., 8§ 8-105
(1992). See also Gay v. WlliamH Il Mnor, Inc., 74 M. App.

51, 56 (1988) (predecessor statute). WMssengill's oral

comuni cations to enpl oyees nay al so have been protected by the
comon | aw privil ege extending to comruni cati ons between an
enpl oyer and an enpl oyee. See, e.g., MDernott v. Hughley, 317
Md. 12, 28-29 (1989); Exxon Corp., 67 Ml. App. at 421 (citing
cases); Happy 40, Inc. v. MIller, 63 Ml. App. 24, 35, cert.

deni ed, 304 Md. 299 (1985) (sane).

Wen a statenent enjoys a qualified privilege, the privilege
defeats an action for defamation. Jacron, 276 M. at 598. The
guestion of whether a defamatory communi cation enjoys a qualified
privilege is a matter of law for the court to resolve. Exxon
Corp. v. Schoene, 67 Ml. App. 412, 421 (1986) (citing Jacron, 276
Md. at 600)).

A qualified privilege my be abused, and thus defeated, if
the plaintiff can establish that the defendant acted with
constitutional malice or that the statenment was not made in
furtherance of the reason for the privilege or was conmuni cat ed
to
a third person who is outside the protection of the privilege.
Leese, 64 MJ. App. at 476. See also, McDernott, 317 Ml. at 29-
30; Marchesi v. Franchino, 283 M. 131, 139 (1978); Happy 40,
Inc., 63 MI. App. at 31-32. The question of whether the
def endant abused the privilege is an issue for the jury to
decide. Exxon Corp., 67 Ml. App. at 421; Happy 40, 63 M. App.
at 34.

We note that the quantum of proof necessary for a plaintiff
to establish a claimof constitutional malice in the case-in-
chief (i.e., clear and convincing evidence) is greater than the
degree of proof necessary to establish constitutional malice in
order to overcone the affirmati ve defense of conditiona
privilege. Compare, e.g., Batson, 325 Md. at 728 (public
figure, who is constitu-tionally required to prove actual nalice
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erred in refusing to allow the jury to consider both the oral and
witten statenents. Although the DEED |etter was submtted to
the jury, we cannot consider the letter and the oral statenents

i ndependently; they collectively bear on questions of fault,
privilege, and damages. Accordingly, as to the defamation claim

we nust reverse and remand for a new trial.

JUDGVENT REVERSED AS TO DEFANATI ON
CLAI M AND REMANDED FOR NEW TRI AL;
JUDGVENT AFFI RMED AS TO ALL OTHER
CQOUNTS.

COSTS TO BE PAI D ONE- HALF BY
APPELLANT AND ONE- HALF BY APPELLEE

Steven A. Shapiro v. Alan D. Massengill and Alan D. Massengill,
P.A. -- No. 999, 1994 Term

HEADNOTE:

CONTRACTS -- Circuit court was not clearly erroneous in ascribing

anbiguity to contract for enploynent at a law firm the court did
not err in submtting to the jury the issue of whether the
contract was at will or for a fixed term In addition, appellant
was not entitled to an instruction that termnation for cause
must be predicated on actual injury or gross or evil m sconduct;
rather, the jury was entitled to consider all of the

circunst ances, including the nature of the enploynent as an
attorney and the rel ationship between the enployer and the

enpl oyee, in determ ning whether appellant's di scharge was for

as part of a prinma facie case, nust produce clear and convinci ng
evidence), with Piskor, 277 Md. at 173 n.5 (abuse of privilege by
excessi ve publication nmust be proven by preponderance standard,
not clear and convincing), and d obe Security Systens V.

Sterling, 79 Md. App. 303, 311 (1989) ("[A] conditional privilege
is defeated by a private person if malice is showm by a
preponderance of the evidence.").
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good cause.

WRONGFUL DI SCHARCE -- Circuit court did not err in declining to
recogni ze, as a matter of public policy, that an enpl oyee has a
duty not to disclose to a prospective enployer information
concerning a crimnal investigation of the enployee's prior

enpl oyer, or that the enpl oyee's subsequent discharge for
nondi scl osure of that investigation contravened a clear mandate
of public policy.

DEFAMATION -- Circuit court erred in not submtting to the jury
certain oral statenents nmade by the enpl oyer to the enpl oyee's
co-workers; the statenents were, as a matter of |aw, defamatory
per se.
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