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Appel | ant, Dionne Chevell e Brooks, was charged with severa
crinmes relating to the death of Margaret Kobic. Following a jury
trial in the Grcuit Court for Baltinore County (Fader, J.),
appel l ant was convicted of first degree felony nurder and robbery
wi th a dangerous and deadly weapon. The State sought the death
penalty. After appellant waived her right to jury sentencing, the
court, sitting without a jury, inposed a sentence of |life w thout
parole for the felony murder conviction. The robbery conviction
was mner ged.

Appel | ant presents three questions for our review, which we
renunber for our conveni ence:

l. Did the trial judge err when he refused
to instruct the jury that all nurder is
presuned to be nurder in the second
degree?

1. D d the consideration of the underlying
f el ony of r obbery in bot h t he
guilt/innocence and sentenci ng phases of
appellant's trial violate her right under
the Maryland Declaration of R ghts and
the federal constitution to be free from
cruel and unusual puni shnent?

I11. Was the trial judge's advice to appell ant
regardi ng her waiver of jury sentencing

f 1 awed, thus rendering the waiver
i neffective?

FACTS

It is undisputed that appellant killed Margaret Kobic. The
central question for the jury was appellant's state of mnd at the

time of the hom ci de.
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As a witness for the State, Sam Goodwi n testified that he and
his nother, Ms. Kobic, shared a two-bedroom apartnment in Baltinore
County. Goodwi n was enpl oyed doi ng mai nt enance work and carpentry.
He kept a bucket of tools in his bedroom including a carpenter's
plane. In March of 1993, Goodwi n becane friends with Brooks while
participating in a drug treatnent program Before she was rel eased
fromthe program appellant told Goodwi n that she "had nowhere to
go," and he offered to let her stay with himand his nother. On
March 31, 1993, appellant noved into Goodwi n's apartnent. Goodw n
sl ept on the couch and | et appellant use his bedroom

On April 2, 1993, Goodwi n left for Pennsylvania to visit his
son. On April 16, he spoke with appellant by phone, and told her
that he planned to nove to Pennsylvania. According to Goodw n,
both appellant and his nother were upset by his announced pl ans.
After observing that his nother was intoxicated, Goodw n hung up on
her.

On Sunday, April 16, Goodwin returned to retrieve his
bel ongi ngs and found his nother dead on the kitchen floor. There
was bl ood on the floor, walls, and ceiling. Brooks was gone, but
Goodwi n found her jacket on a path leading from the apartnent
conplex to a nearby shopping center. The police found no signs of
forced entry. A crine |ab technician testified that the victi mwas
I ying on her back, with her clothing pulled up toward her neck

There was a massive head wound around the eye.
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Dr. Anne D xon, a nedi cal exam ner who supervi sed the autopsy,
testified that there were multiple injuries to the right side of
the head. Dr. D xon estimated that there were at |east twenty-five
separate bl ows, but added that the injuries were overl appi ng, and
that it was inpossible to make an accurate count. There were also
mul tiple skull fractures.

Appellant testified on her own behalf. After |earning that
Goodwi n i ntended to nove, she and Kobic left the apartnent to get
i quor, cigarettes, and beer. Kobi ¢ used her ATM card to get
money, and appellant nenorized the PIN nunber. Appellant stated
that she hoped to steal the card, and planned to buy drugs wth
nmoney stolen from Kobic's account.

Appel | ant and Kobic returned to the apartnent and conti nued
drinking. According to appellant, the pair quarrelled, and Kobic
sl apped appellant in the face. Kobi ¢ apol ogi zed, and the pair
began to discuss their plans to live together after Goodw n noved
out. At sone point, Kobic allegedly touched appellant's breasts
wi t hout any warning. Appel I ant explained that this unwanted
touching made her feel "weird" and "creepy." She responded by
hitting Kobic over the head with a bottle, and wapping an
el ectrical cord around her neck. Appel l ant then proceeded to
Goodwi n's bedroom retrieved his carpenter's plane, and struck
Kobi ¢ repeatedly over the head.

After she realized that Kobic was dead, appellant took jewelry

from the body. She ransacked the bedroom and retrieved Kobic's
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wal | et, checkbook, and ATM card. She also took a television set
and Goodw n's paycheck. Before |leaving the apartnent, appellant
washed the bl ood from her hands and pl aced the plane, bottle, and
electrical cord in a plastic bag, which she left in a dunpster
Over the next two days, appellant used the ATM card, pawned two
rings, and purchased drugs with the noney. On April 20, 1993, she
turned herself in to the police. She later gave a full confession.

At trial, appellant argued that she was not crimnally
responsi ble for the killing. Panel a Taylor, a social worker,
testified that appellant was reared in a dysfunctional famly and
had suffered for years from sexual and physical abuse. According
to Taylor, one of appellant's stepfathers forced her to have
intercourse with himfromthe tine she was thirteen years old. He
also tried to sodom ze her and threatened to kill famly menbers if
she told anyone what he had done. At the age of fifteen, appell ant
becane pregnant with her stepfather's child, had an abortion, and
thereafter attenpted suicide.

Appel l ant al so offered the testinony of Dr. Stephen Siebert,
a psychiatrist. According to Dr. Siebert, appellant suffers from
a borderline personality disorder arising fromthe trauma of her
chil dhood abuse. Appellant's already-vul nerable personality was
weakened by years of substance abuse, which yielded paranoid
symptons. As a result, Dr. Siebert explained, appellant "snapped"
when Kobi c touched her, because she perceived the touching of her

breasts as a "prelude to rape.” Dr. Harm nder Mallik, the State's
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expert wtness, also testified that appellant suffered from a
mental disorder. In his view, however, appellant knew what she was
doing and did not |lack the capacity to control her conduct.

A jury convicted appellant of first degree fel ony nurder and
robbery with a dangerous and deadly weapon. She was acquitted on
charges of first degree preneditated nmurder, as well as second
degree nmurder. The State sought the death penalty, and appell ant
wai ved her right to a jury sentencing. The only aggravating
circunstance was the fact that appellant commtted the nurder
during the course of a robbery. The mtigating circunstances found
by the judge included appellant's surrender and subsequent
confession, the "horrible" circunstances of appellant's upbringing,
the absence of any prior crimnal history involving a crime of
violence, and the fact that the nurder was not preneditated.?
After wei ghing the circunstances, the judge sentenced appellant to

life without parole. This appeal followed.

LEGAL ANALYSI S

! The judge rejected appellant's assertion that the
murder was conmtted while her capacity to appreciate the
crimnality of the conduct or to conform her conduct to the
requi renents of the |law was substantially inpaired as a result of
mental incapacity, nental disorder or enotional disturbance. See
Mb. ANN. Cope art. 27, 8 413(g)(4) (1992 Repl. Vol. & Supp. 1994).
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Appel lant first contends that her conviction nust be reversed
because the trial court refused to give an instruction regarding
the applicable law. Defense counsel requested that the | ower court
instruct the jury that "the defendant is entitled to an assunption
that all rmurder is only nurder in the second degree. The State
must prove that it rises to first degree . . . ." The judge
rejected the proposed instruction. In support of her position
appellant refers us to Abney v. State, 244 M. 444, 448 (1966),
cert. denied, 387 U S. 925 (1967), wherein the Court of Appeals
noted that "[a] felonious homcide is presuned to have been
commtted with malice aforethought and so to constitute nurder in
the second degree.” In Hook v. State, 315 Mi. 25, 28 n.5 (1989),
the Court again noted that felonious homcide "is presuned to be
murder in the second degree,” and that "[t]he burden is on the
state to show that the killing was within the statutory definitions
of first degree nmurder. . . ." See also Cates v. State, 97 M.
App. 180, 186 (1993) (describing second degree nmurder as "the
basel i ne from whi ch everything proceeds up or down").

At the request of a party, the trial court nust "instruct the
jury as to the applicable law . . . ." M. RWE 4-325(c). The
requirements of this rule are nmandatory. When a requested
instruction correctly states a point of lawthat is relevant to the

facts of a case, the failure to give that instruction is error
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unl ess the point has been fairly covered by the instructions
actually given. Binnie v. State, 321 Md. 572, 581-83 (1991).

In Evans v. State, 28 Mi. App. 640, 679-80 (1975), aff'd, 278
Md. 197 (1976), we noted that there are good reasons for avoiding
the statenment that "[a]ll nurder will be presuned to be nurder in
the second degree.” As Judge Myl an expl ai ned, such a statenent
"I's sinply a circuitous and roundabout way of saying that the
burden is on the State of proving beyond a reasonabl e doubt al
el enments that go to make up rmurder in the first degree.” 1d. at
679.

In the case at hand, the relevant point was fairly covered by
the instructions given. Wth regard to first degree nurder of the
preneditated type, the trial judge properly instructed the jury
that the killing nust be wlful, deliberate, and preneditated.
Wth regard to second degree nurder, the court's instructions
i ncl uded the foll ow ng:

Now, second degree nurder does not
require preneditation or deliberation. It is
a |l esser offense. Mre needs to be proven, as
| explained to you with first degree nurder,
than needs to be proven with second degree
mur der . The State has the higher burden of
proof. . . . In order to convict Mss Brooks
of second degree nurder the State nust prove
that the conduct of Mss Brooks caused the
death of M ss Kobi k; and Nunber 2, that M ss
Brooks engaged in the deadly conduct either
wth the intent to kill or with the intent to

inflict such serious bodily harm that death
woul d be the likely result.
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It is clear fromthe court's instructions that appellant could not
be convicted of preneditated first degree murder unless the State
proved that the killing was wlful, deliberate, and preneditated.
It is equally clear that a conviction for second degree nurder does
not require deliberation or preneditation.

In arguing that the point at issue was not fairly covered,
appel l ant asserts that the court's instructions failed to convey
that the State nmust overcone a "presunption” in favor of second
degree nurder. W di sagree. In addition to the instructions
quot ed above, the judge further instructed the jury:

The Defendant is presuned to be innocent of

t he charges. The presunption remains with the

def endant, M ss Brooks, throughout every stage

of the trial and is not overconme unless you

are convi nced beyond a reasonabl e doubt and to

a noral certainty that she is guilty.
Jury instructions nust be viewed as a whole, and not in isolation.
See Jones v. State, 310 MI. 569, 589-90 (1987), vacated on ot her
grounds, 486 U.S. 1050 (1988). \When the instructions given here
are read as a whole, it is clear that the State nust prove every
el emrent of the offense beyond a reasonabl e doubt. Appel lant' s
requested instruction regarding the "presunption" for second degree
murder would have added nothing to the court's instructions
regardi ng the prosecution's burden of proof. Indeed, appellant's

instruction m ght have confused the jury, and |l ed themto believe

that the State need not prove the el ements of second degree nurder
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beyond a reasonabl e doubt. The trial court did not err in refusing

to give the requested instruction.

As we noted above, appellant's conviction for first degree
murder was based solely on felony nurder. See art. 27, § 410
(stating that nurder "commtted in the perpetration of, or attenpt
to perpetrate” certain felonies, "shall be murder in the first
degree"”). During the sentencing phase, the only aggravating factor
found by the court was the fact that the nurder was commtted
during the course of a robbery. See art. 27, § 413(d)(10).
Appel l ant contends that "[t]he duplicate consideration of the
underlying felony in both the guilt/innocence and sentencing phases
of the appellant's trial" does not genuinely narrow the class of
deat h-el i gi bl e defendants, and is contrary to the Ei ghth Amendnent
prohi bition agai nst cruel and unusual puni shnent.?

Because appel | ant has not been sentenced to death, she may not
properly assert that her own right to be free from cruel and
unusual puni shnment has been viol ated. In effect, appellant

contends that her entire sentencing proceedi ng was tainted because

2 Appel I ant al so contends that duplicate consideration of
the underlying felony offends Articles 16 and 25 of the Maryl and
Decl aration of Rights. Because those articles are in par
materia wth the Ei ghth Anendnent, we need not discuss them
separately. See Harris v. State, 312 Md. 225, 237 n.5 (1988).
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t he judge inproperly concluded that she was death-eligible. She
expl ai ns:

Had the appellant not been subjected to the

death penalty, she would have had a greater

chance of receiving a sentence of life

i nprisonnment, instead of the harsher sentence

of I mpri sonnent for life wthout t he

possibility of parole . . . . If a sentence

for death were not a possibility, life w thout

parole would not have been a mddle ground

bet ween two ot her options; it would have been

t he maxi num al | owabl e penalty. Life w thout

parol e woul d not, therefore, have represented

a conpromse for a sentencer who was torn

bet ween the two pol es.
The issue raised by appellant requires us to consider the
constitutional validity of Maryland' s capital sentencing schene, as
applied to the circunstances of this case.

The State contends that appellant's argunment "is doonmed under
controlling precedent.” W disagree. The cases cited by the State
are not controlling here. In Stebbing v. State, 299 M. 331, cert.
denied, 469 U. S. 900 (1984), the defendant's conviction for first
degree nmurder was based solely on felony nurder. Id. at 343. On
appeal , Stebbing argued that "where the homcide is first degree
murder solely because of the felony nmurder rule, none of the
underlying felonies may be used as aggravating factors in the
capital sentencing phase.” 1d. at 358. For support, she cited
State v. Cherry, 257 S.E 2d 551 (N.C 1979), cert. denied, 446 U. S
941 (1980). Judge Rodowsky, witing for the Court, explained that

the holding in Cherry "seens to be premsed either on an
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interpretation of the North Carolina capital sentencing statute .
or on a North Carolina rule of nerger.” 1Id. at 359. The Court
expressly noted that Stebbing "does not argue that the Cherry rule
is of constitutional dinension . . . ." | d. The Court then
concl uded that a sentence of death for felony nurder was consi stent
wth the legislative intent underlying Maryland' s capita
puni shnment statutes, and that Stebbing's convictions did not
present a nerger problem ld. at 359-60. See also Harris v.
Harris, 303 Md. 685, 710-11 (1985); Wiite v. State, 300 Ml. 719,
741 (1984), cert. denied, 470 U S. 1062. The decision in G andi son
v. State, 305 MI. 685, 748-49, cert. denied, 479 U S. 873 (1986)
applied a simlar analysis to a case involving nurder for hire.
The state relies heavily on Calhoun v. State, 297 M. 563,
624-29 (1983), cert. denied, 466 U S. 993 (1984), in which the
Court of Appeals concluded that art. 27, 8 413(d)(10) was "a
constitutional aggravating factor," and was neither overbroad nor
di sproportionate. See also Thomas v. State, 301 M. 294, 340
(1984), cert. denied, 470 U S. 1088 (1985) (reaching a simlar
concl usion). Both Cal houn and Thomas i nvol ved defendants who were
convicted of first degree preneditated nurder commtted during the
course of a felony. The cases, therefore, may be distinguished
fromthe case at hand, i.e., neither involved a situation where the
aggravating factor nerely duplicated an el enent of the underlying

mur der convi cti on.
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On its face, Colvin v. State, 299 Ml. 88, cert. denied, 469
U. S 873 (1984) appears to raise the issue presented here. Colvin
argued that the death penalty statute was unconstitutional, "as
applied in the instant case, because a death penalty may not be
i nposed on a felony nmurder theory when the defendant's conviction
was based on the sanme evidence of felony nurder.” Id. at 127. 1In
effect, Colvin argued that the Cherry rule was of constitutional
di mensi ons. Conpare Stebbing, 299 Ml. at 359. He al so asserted
that the inposition of the death penalty for felony nurder was
"excessive" and "disproportionate.” ld. at 124. Li ke the
def endants in Cal houn and Thomas, however, Colvin had al so been
convi cted of preneditated nurder. In affirmng Colvin's sentence,
the Court of Appeals noted that the constitutional issues were not
presented by the facts of the case. 1d. at 124, 128. The case sub
judice requires, at last, that these issues be addressed.

The felony nurder doctrine is a common |aw rule that defines
"murder"” to include any hom cide commtted during the perpetration,
or attenpted perpetration, of a felony. See Evans, 28 Ml. App. at
686 n.23. 1In a sense, the term"felony nurder" is sonething of a
m snoner, "felony homcide" would be nore apt. At common | aw, the
term"nurder"” had the well-defined neaning of killing wwth "malice
af oret hought."” Wod v. State, 191 MJI. 658, 666 (1948). The malice

required for a felony nurder conviction is the specific intent to
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commt the underlying felony. See Bruce v. State, 317 Ml. 642, 645
(1989). As Judge Myl an explained in Evans, 28 MI. App. at 684- 86:

The other forns of first degree nurder, albeit
perhaps less comobn, are not nere pale
reflections of wilful, del i berate and
preneditated killing. They stand upon their
own feet as self-sufficient definitions of
murder in the first degree. Their own sets of
circunstances do not constitute first-degree
nmur der because w | ful ness, deliberation and
premeditation my sonehow be inferred,
presunmed or i nplied, but because such
wi | ful ness, deliberation and preneditation are
irrelevant considerations and are flatly
superfluous . . . . In nost of these other
forms of first degree nurder, it is the
particul ar actus reus, the dreaded nodality or
means of mnurder, which we have singled out for
our gravest crimnal sanction and not a
particul ar nens rea.

(footnotes onmtted). By virtue of Mb. ANN. Cobe, art. 27, 8 410, a
felony nmurder commtted in the course of certain enunerated
felonies (including robbery) is nurder in the first degree,
notw t hstanding the fact that the killing nmay have been reckl ess or

nerely accidental.® See Stansbury v. State, 218 M. 255, 260

8 Article 27, 8 410 provi des:

All murder which shall be commtted in
the perpetration of, or attenpt to
perpetrate, any rape in any degree, sexual
offense in the first or second degree,
sodony, mayhem robbery, carjacking or arned
carjacking, burglary in the first, second, or
third degree, kidnapping as defined in 88 337
and 338 of this article, or in the escape or
attenpt to escape fromthe Mryl and
Penitentiary, the house of correction, the
Baltinmore City Detention Center, or from any

(continued. . .)
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(1958) (explaining that 8 410 does not create a new crine, but
merely classifies felony nurders into two degrees for the purpose
of sentencing).
Both courts and commentators have criticized the felony nurder
rule for its bootstrapping effect:
[ The rule] vaults a defendant into the class
of nurderers wthout the nmalice finding
usual ly required, and then, still w thout any

cul pability finding, elevates what otherw se
m ght not even be nurder to first degree

murder. |In pure felony nurder states, a third
| evel of bootstrapping arises as the felony
murder defendant is noved wup into the

supposedly restricted class of defendants
eligible for death.

Richard A. Rosen, Felony Mrder and the Ei ghth Amendnent
Jurisprudence of Death, 31 B.C L. Rev. 1103, 1127 (1990). Maryl and
is anmong those states in which a defendant convicted of felony
murder may be sentenced to death w thout any specific finding
regarding the nens rea that acconpanied the killing. Appel | ant
contends that this bootstrapping effect violates the Ei ghth
Amendnent to the United States constitution, as well as
corresponding sections of the Miryland Declaration of Rights
(Articles 16 and 25).

In Furman v. Ceorgia, 408 U S. 238 (1972), the United States

Suprenme Court instituted a sea change in death penalty

3(...continued)
jail or penal institution in any of the counties of this State,
shall be murder in the first degree.
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jurisprudence. A fair statenent of the consensus expressed by the
plurality in Furman is that "where discretion is afforded a
sentencing body on a matter so grave as the determ nation of
whet her a life should be taken or spared, that discretion nust be
suitably directed and limted so as to mnimze the risk of wholly
arbitrary and capricious action." Gegg v. Georgia, 428 U S. 153,
189 (1976) (Stewart J., joined by Powell and Stevens, JJ.). To
pass constitutional nuster, a capital sentencing schenme nust
"genuinely narrow the class of persons eligible for the death
penalty and must reasonably justify the inposition of a nore severe
sentence on the defendant conpared wth others found guilty of
murder." Zant v. Stephens, 462 U. S. 862, 877 (1983). Under the
capital sentencing |laws of nost states, including the Mryland
statute at issue here, the sentencing authority is required to find

at | east one aggravating circunstance before it nmay inpose death.*

4 In Maryl and, the aggravating factors are set forth in
art. 27, 8§ 413(d):

(1) The victimwas a | aw enforcenent
of ficer who was nurdered while in the
performance of his duties.

(2) The defendant commtted the murder
at a time when he was confined in any
correctional institution.

(3) The defendant commtted the murder
in furtherance of an escape or an attenpt to
escape fromor evade the | awful custody,
arrest, or detention of or by an officer or
guard of a correctional institution or by a
| aw enf orcenent officer.

(4) The victimwas taken or attenpted

(continued. . .)
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See Gegg, 428 U S. at 162-67 (reviewing Georgia sentencing
schene); Proffitt v. Florida, 428 U S. 242, 247-51 (1976)
(reviewing Florida sentencing schene). By doing so, the sentencing
authority narrows the class of persons eligible for the death
penalty according to an objective legislative definition. See

Zant, 462 U S. at 878-79. The legislature nust provide "clear and

4C...continued)
to be taken in the course of a kidnapping or
abduction or an attenpt to kidnap or abduct.

(5 The victimwas a child abducted in
violation of 8 2 of this article.

(6) The defendant commtted the murder
pursuant to an agreenent or contract for
remuneration or the prom se of renuneration
to commt the nurder

(7) The defendant engaged or enpl oyed
anot her person to commt the nurder and the
mur der was comm tted pursuant to an agreenent
or contract for renuneration or the prom se
of renmunerati on.

(8 At the tinme of the nmurder, the
def endant was under sentence of death or
i nprisonnment for life.

(9) The defendant commtted nore than
one offense of nmurder in the first degree
arising out of the sane incident.

(10) The defendant conmtted the nurder
while commtting or attenpting to commt a
carj acking, arned carjacking, robbery, arson
in the first degree, rape or sexual offense
in the first degree.

If the court or the jury does not find, beyond a reasonable
doubt, that one or nore aggravating circunstances exists, a
sentence of death may not be inposed. Art. 27, 8 413(f). |If one
or nore aggravating circunstances are found, the sentencing
authority then nust consider any mtigating circunstances. 8§
413(g). The death penalty may not be inposed unless the court or
the jury determ nes, by a preponderance of the evidence, that the
aggravating circunstances outweigh the mtigating circunstances.
8§ 413(h)(2).
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obj ective standards,"” so that the sentencing authority is given
"specific and detail ed guidance,” and the process of inposing the
death penalty is "rationally reviewable" on appeal. Godfrey v.
CGeorgia, 446 U. S. 420, 428 (1980) (holding that an aggravating
circunstance in the CGeorgia death penalty statute was
unconstitutionally vague).

Appel | ant contends, in part, that the use of felony nurder as
an aggravating factor is unconstitutional under the facts of this
case because it nerely duplicates the elenents of the fel ony nurder
conviction. The United States Suprene Court has expressly rejected
that argunent. |In Lowenfield v. Phelps, 484 U S 231 (1988), the
def endant was convicted under a statute which narrowy defined five
categories of first degree nurder. |d. at 241-42. The petitioner

was found guilty under a provision of the statute which provided

that first degree nurder includes "the killing of a human being .
[W hen the offender has a specific intent to kill or to inflict
great bodily harmupon nore than one person.” 1d. (citing La. Rev.

Stat. Ann. 8 14:30.A (3) (West 1986)). The sole aggravating
circunstance found by the jury was that "the offender know ngly
created a risk of death or great bodily harm to nore than one
person. " ld. at 243 (citing La. Code Cim Proc. Ann., Art.
905.4(d) (West 1984)). The Suprene Court observed:

The use of "aggravating circunstances” is not

an end in itself, but a means of genuinely

narrowi ng the class of death-eligible persons
and thereby channeling the jury's discretion.
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We see no reason why this function may not be
performed by jury findings at either the

sentencing phase of the trial or the qguilt
phase.

ld. at 244-45 (enphasis added). Because Louisiana's statutory
definition of first degree nmurder adequately narrowed the cl ass of
death-eligible persons at the guilt phase of the proceedings, the
Court held that the sentencing scheme was constitutionally valid,
despite the fact that certain aggravating circunstances duplicated
the elenments of first degree nurder. The Court concl uded:

There is no question but that the Louisiana

schene narrows the class of death-eligible

murderers and then at the sentencing phase

allows for the consideration of mtigating

ci rcunst ances and the exercise of discretion.

The Constitution requires no nore.
ld. at 246. See also Jurek v. Texas, 428 U S. 262, 270-71 (1976)
(reaching a simlar conclusion regarding the Texas death penalty
statute).

Not wi t hst andi ng Lowenfield and Jurek, the courts of at |east

two states have ruled that duplicate consideration of the
underlying felony at both the guilt and sentencing phases does not

narrow adequately the class of death-eligible nurderers.® I n

Engberg v. Meyer, 820 P.2d 70 (Wo. 1991), the defendant was

5 The Eighth G rcuit also reached that conclusion in
Collins v. Lockhart, 754 F.2d 258, 264 (8th Cr.), cert. denied,
474 U.S. 1013 (1985). Collins, however, was deci ded before the
Suprenme Court's decision in Lowenfield, 484 U S. 231. 1In Perry
v. Lockhart, 871 F.2d 1384, 1392-93 (8th Cr. 1989), the Eighth
Crcuit held that Collins was overrul ed by Lowenfiel d.
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convicted of first degree felony nurder wunder a statutory
definition simlar to article 27, § 410. ld. at 87. The jury
found five aggravating circunstances, including: (1) that the
murder was conmtted while the defendant was engaged in the
comm ssion of a robbery, and (2) that the nurder was commtted for
"pecuniary gain." Id. at 88-89. The Supreme Court of Wom ng
concl uded:

This statute provided no requirenents beyond

the crinme of felony nmurder itself to narrow

and appropriately select those to be sentenced

to death and therefore, onits face, permtted

arbitrary inposition of the death penalty.

. Al felony nurders involving robbery, by

definition, contain at | east the two

aggravating circunstances detailed above.

This places the felony nurder defendant in a

wor se position than the defendant convicted of

prenedi tated nurder, sinply because his crine

was commtted in conjunction wth another

f el ony.
| d. The court distinguished Lowenfield, 484 U S. 231, on the
ground that the Wom ng statute clearly provided for narrow ng only
at the sentencing phase of the proceedings. Id. at 90-91.
Finally, the court concluded that another "conpelling" reason for
reversing Engberg's death sentence was that the Wom ng | egislature
had subsequently amended its death penalty statute. | d. The
anmended statute corrected the constitutional problens previously
found by the court.

In State v. Mddlebrooks, 840 S . W2d 317 (1992), cert.

granted, Tennessee v. Mddlebrooks, = US | 113 S. C. 1840,
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cert. dismssed as inprovidently granted, __ US _ |, 114 S C
651 (1993), the Suprene Court of Tennessee al so reviewed a capital
sentenci ng schenme that duplicated the elenents of felony nurder at
both the guilt and sentencing phases. ld. at 341-47. Wen a
def endant has been convicted of first degree nurder solely on the
basis of felony nurder, the court concluded, the use of felony
murder as an aggravating factor is unconstitutional under both the
Ei ght h Anmendnent and the Tennessee state constitution. 1d. at 346.
As in Engberg, the Tennessee court held that the felony nurder rule
did not adequately narrow the class of death-eligible defendants at
either the guilt or the sentencing phase of the trial. Gting
Gregg, 428 U S. 153, the court concluded that a "proper" narrow ng
devi ce nust ensure that those who receive the death penalty will be
"anong the worst nmurderers —those whose crinmes are particularly
serious, or for which the death penalty is peculiarly appropriate.™
Id. at 343. Applying that principle to the issue presented here,
the court expl ai ned:

The only defendants who are elimnated by the

fel ony nurder narrow ng device are those who

kill with preneditation and deliberation —

i.e., in cold blood — but not during the

course of a felony. A sinple felony mnurder

unacconpani ed by any ot her aggravating factor

is not worse than a sinple, preneditated, and

del i berate nurder. | f anything, the latter

whi ch by definition involves a killing in cold

bl ood, involves nore cul pability.

M ddl ebr ooks, 840 S.W2d at 345. The Tennessee court concl uded

that Lowenfield was inapposite because "Tennessee has a broad
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definition of murder and has not narrowed in the definitiona
stage. " ld. at 346. The court also held, however, that the
inposition of death for a felony nurder conviction was not
unconstitutional per se, so long as some aggravating circunstance
ot her than the underlying felony was found. |d. at 340-41.
After review ng both Lowenfield, 484 U S. 231, and Zant, 462

U.S. 862, we conclude that the Tennessee and Wom ng courts have
m sconstrued the requirenents for a constitutionally wvalid
narrowi ng device. In Lowenfield, 484 U S. at 244-45, the Suprene
Court noted that the use of aggravating circunstances "is not an
end in itself,” and concluded that the narrow ng function nay be
performed "by jury findings at either the sentencing phase of the
trial or the guilt phase." W think the Court intended to suggest
that the narrow ng function could be performed at both the guilt
and sentencing phases, and that the capital sentencing schene nust
be reviewed in its entirety to determ ne whether the necessary
narrowi ng has occurr ed. In Proffitt, 428 U. S. 242, the Suprene
Court observed:

As in Gegg, we examne the clains of

vagueness and overbreadth in the statutory

criteria only insofar as it is necessary to

determ ne whether there is a substantial risk

that the Florida capital-sentencing schene,

when viewed in its entirety, wll result in

the capricious or arbitrary inposition of the
deat h penalty.
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ld. at 254 n.11 (enphasis added). W review our capital sentencing
schenme accordingly.

In Maryl and, the class of death-eligible felony nurderers is
narrowed in three distinct ways. The first |evel of narrow ng
occurs at the guilt/innocence phase. A conviction for first degree
felony nmurder is limted to a killing that occurs during the
followwng felonies: "rape in any degree, sexual offense in the
first or second degree, sodony, mayhem robbery, carjacking or
armed carjacking, burglary in the first, second, or third degree,
ki dnappi ng," and escape fromany jail or correctional institution.
Art. 27, 8 410. Mirders commtted during the course of arson (8
408) or in the burning of a storehouse (8 409) also constitute
first degree nmurder. A defendant who conmts an unpreneditated
hom ci de during the course of any other felony is excluded per se
fromthe class of death-eligible defendants, even when the hom ci de
was commtted with a specific intent to kill, and the defendant

al so has been convicted of second degree nurder.?

6 The felonies that are not within in the definition of
first degree felony nurder include: art. 27, 8 2 (forcible
abduction of child under 12); 8§ 35C (causing abuse to child); 8§
119 (dynamting property); & 139B (possession, assenbly,
transport, etc. of destructive explosive devices); § 451
(poi soning or contam nating water, drink, food or food products);
8 464B (third degree sexual offense). Section 35C (causing abuse
to child) specifically provides for a sentence of not nore than
20 years in cases where the violation results in the death of the
victim Art. 27, 8 35C(b)(2).
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The second | evel of narrowi ng occurs at the sentencing phase,
where different types of first degree felony nurders are treated in
two distinct ways. For certain first degree felony nmurders, the
felony itself will constitute an aggravating circunstance. See
art. 27, 8§ 413(d)(3) (escape); 8§ 413(d)(4) (kidnapping); 8
413(d) (10) (carjacking, arned carjacking, robbery, arson, rape, and
sexual offense in the first degree). Persons convicted of first
degree felony nurder during the perpetration of other offenses wll
not be death-eligible unless sonme additional aggravating
circunstance is present.’

The third level of narrowing also occurs at the sentencing
phase. Pursuant to art. 27, 8 413(e)(1), a person convicted of
first degree felony nurder may not be sentenced to death unless
that person was a principal in the first degree. See Booth v.
State, 327 Ml. 142, 186, cert. denied, U S |, 113 S.C. 500
(1992). See also Colvin, 299 MI. at 124 (noting that the statute
provi des an exception for contract murder). Thus, Maryland is
anong a mnority of states that refuse to i npose the death penalty
on defendants who did not actually kill. See Tison v. Arizona, 481

U.S 137, 152-55 (1987) (reviewng statutes that allow the

! The ot her offenses are: sodony, nmayhem burglary in the
first, second or third degree, and sexual offense in the second
degree. Conpare 8 410 (defining first degree felony nurder) wth
8 413(d) (listing aggravating circunstances).
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inposition of the death penalty for an acconplice to felony
murder). See also Enmund v. Florida, 458 U. S. 783, 789-93 (1982).

When we read our capital sentencing schene in its entirety, we
conclude that the statute genuinely narrows the class of death-
eligible felony nurder defendants. The statute provides clear
obj ective guidelines by which the sentencing authority may consi der
the particular circunmstances of the individual offense and
of f ender. See Gregg, 428 U. S at 206 (Stewart, J., joined by
Powel | and Stevens, JJ.). That concl usion, however, does not end
our inquiry. W nust also consider whether the capital sentencing
schenme "reasonably justif[ies] the inposition of a nore severe
sentence on the defendant conpared wth others found guilty of
murder," Zant, 462 U.S. at 877.

As we noted earlier, the inposition of the death penalty for
felony nurder has been criticized, in part, because the penalty may
be inposed wthout proof of any particular nens rea. I n
M ddl ebrooks, 840 S.W2d 317, the Suprene Court of Tennessee
observed:

A sinple felony murder unacconpanied by any
ot her aggravating factor is not wrse than a
sinmple, preneditated, and deliberate nurder.
| f anything, the latter, which by definition
involves a killing in cold blood, involves
nore cul pability.

ld. at 345. In his thoughtful article on felony nurder and the

Ei ght h Arendnent, Professor Rosen expl ai ned:



Rosen,

hand,

31 B.C L. Rev. at 1115 (footnotes omtted).

t he
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[T]he felony murder rule thrusts an entire
undi fferentiated mass of defendants into the
category of the supposedly worst nurderers
eligible for the death penalty. Sone of these
defendants indeed may be anong the nost
cul pable offenders — for exanple, the cold-
bl ooded executioner of a store clerk during a
robbery —but many are not. The rul e nakes no
di stinctions.

The felony nurder rule disregards the
normal rules of crimnal culpability and
provi des homcide liability equally for both
the deliberate rapist/killer and the robber
whose victimdies of a heart attack

trial judge expressed sim/lar concerns:

This is one of the nost troubl esone areas
of Maryland' s death penalty |aw to nme because
| can walk over to M. Dixon and | can say to
him M. Dxon, | hate you. | hate you so bad
that I want your famly to suffer. | want to
do everything | humanly possibly can to bring
the greatest possible grief to your famly .
.l can kill him . . . I can nutilate himto
deat h. And under Maryland |law | cannot be
prosecuted and receive the death penalty.

* * %

But if in fact | say to himthat | want
his sixty-nine dollar watch and I'm going to
take that watch and in the course of the
mur der steal his watch and nurder him 1 can
be prosecuted for the death penalty .

* * %

So all the preneditation in the world
all the evil and depraved intent, anything
that | wish to do and feel does not subject ne
in Maryland to the death penalty. But a
si xty-nine dollar Pul sar or Sei ko watch does.

In the case at

We share Judge Fader's concern. Qur decision, however, nust

be controlled by judicial precedent rather than

per sona



- 26 -

consci ence. In many of the death penalty cases decided since
Furman, the Suprenme Court has suggested that death nmay be inposed
on the principal in a felony nurder case without regard to nens
rea. In Tison, 481 U S at 146-50, the Suprenme Court reviewed its
earlier decision in Enmund, 458 U S. 782. The Court concl uded:

Ennmund explicitly dealt with two distinct
subsets of all felony nurders . . . . At one
pol e was Enmund hinsel f: the mnor actor in an
armed robbery, not on the scene, who neither
intended to kill nor was found to have any
cul pable nental state. . . . The Court held
t hat capital punishnent was di sproportional in
t hese cases. Ennmund also clearly dealt with
t he other polar case: the felony nurderer who
actually killed, attenpted to kill, or
intended to kill. The Court clearly held that
the small mnority of jurisdictions that limt
t he death penalty to these circunstances coul d
continue to exact it in accordance wth | ocal
| aw when t he circunstances warrant ed.

ld. at 149-50 (enphasis added). In Proffitt, 428 U S. 242, the

Court upheld a Florida capital sentencing schene in which the

definition of "capital felony" included a killing commtted in the
perpetration of certain felonies. I1d. at 247 n.4. The Florida | aw
duplicated those felonies as one of the aggravating factors. 1d.

at 251. The Court concluded that "on their face these procedures

appear to neet the constitutional deficiencies identified in
Furman." 1d. at 251. (Stewart, J., joined by Powell and Stevens,
JJ.). In Colvin, 299 MI. at 124-25, the Court of Appeals has
I i kew se suggested that "the inposition of a sentence of death in

a felony murder case is not necessarily excessive and
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unconstitutional,” notw thstanding the | ack of any specific finding
regardi ng nens rea.

Because Proffitt, Tison, and Colvin did not squarely address
the issue presented here, we do not regard those cases as
controlling precedent. Nonetheless, we find them persuasive. As
Ei ght h Anendnent jurisprudence now stands, the question of whether
a conviction for felony nmurder reasonably justifies the inposition
of the death penalty is a public policy judgnent to be nmade by the
Maryl and | egi sl ature, as representatives of the people of Maryl and.

Finally, we nust consider whether the procedures followed in
felony nurder cases create a "substantial risk"™ that death will be
inflicted in an "arbitrary and capricious manner." Gegg, 428 U.S.
at 188 (Stewart, J., joined by Powell and Stevens, JJ.). It is
true, as both courts and commentators have suggested, that the
felony nmurder rule creates a risk of inposing the death penalty for
a killing that was truly accidental. The facts of Stewart v.
State, 65 Md. App. 372 (1985), cert. denied, 305 Md. 599 (1986),
provi de a textbook exanple. In Stewart, two nen entered a notel
| obby and demanded noney from a sixty-year-old desk clerk. The
clerk told police that she did not see a weapon. Two hours after
t he robbery, the clerk died of an adrenaline-induced heart attack,
and a jury found the defendant guilty of felony nurder. On appeal,

we concluded that the evidence was sufficient to sustain the jury's
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finding that the fright or shock of the robbery had caused the
clerk's heart failure. ld. at 386. Under the present capita
sentenci ng schene, Stewart could be sentenced to death

In light of Stewart, we think it fair to say that the statute

creates sone risk that the death penalty wll be inposed in an
arbitrary and capricious manner. W do not regard the risk as
"substantial ." Under art. 27, § 413(9g)(8), the mtigating

ci rcunstances may include "any other facts that the jury or the
court specifically sets forth in witing that it finds as
mtigating circunstances in the case." Wen the defendant is
convicted on first degree felony nurder, but acquitted of other
hom ci de charges, the mtigating circunmstances nust include the
fact of the acquittal, as well as any conclusions about the
defendant's nental state that necessarily follow from the
acquittal. In the case at hand, appellant was acquitted on
preneditated first degree and second degree nmurder charges. From
the fact of the acquittal, plus the presunption of innocence, it

necessarily follows that:

1) the killing was not preneditated; or
2) the killing was not conmmtted with a
specific intent to kill or inflict grievous

bodily harm?®

8 In the case at bar, the jury apparently was not
instructed on the "depraved-heart" variety of second degree
(continued. . .)
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Where appropriate, the sentencing authority must include these
concl usi ons anpong the mitigating circunstances.?®

In the event that a defendant is sentenced to death for an
accidental felony nmurder despite these mtigating circunstances,
the statute provides a final safeguard. Pursuant to art. 27, 8
414, the defendant is entitled to automatic review of the death
sentence by the Court of Appeals. 1In reviewng the sentence, the
Court shall determne, inter alia, whether the evidence supports
the conclusion that the aggravating circunstances outweigh the
mtigating circunstances, 8 414(e)(3), and whether the sentence was

i nposed "under the influence of passion, prejudice, or any other

8. ..continued)
murder. See Robinson v. State, 307 Ml. 738, 744-46 (1986)
(expl aining that second degree nurder al so includes a hom cide
comm tted "under circunstances manifesting an extrene
indifference to the value of human life").

° In considering the mtigating circunstances, the
sent enci ng j udge not ed:

| will add a factor nyself. Nunber 1, not as
a legal matter, but as a factual matter, that

there was no preneditation. | check off yes,
that | find that as a factor. | am conpelled
to do so. The jury determned that it was
Sso.

The sentencing judge did not consider the factual concl usions
whi ch necessarily follow fromthe acquittal for second degree
murder. Because appellant was not sentenced to death, the error
i's obviously harm ess.
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arbitrary factor." 8 414(e)(1) (enphasis added). W conclude that
t hese safeguards are constitutionally adequate.

As we noted at the outset, appellant has not been sentenced to
death, and the inposition of the death penalty under the particul ar
circunmstances of her case is not at issue. Rather, the question
presented requires that we deci de whether the inposition of death
for first degree felony nmurder is unconstitutional per se, when the
underlying felony itself is the only aggravating factor. Because
Maryl and' s capital sentencing schenme genuinely narrows the cl ass of
fel ony nmurder defendants who are death-eligible, we conclude that
the use of the underlying felony as an aggravating factor does not
of fend the Ei ghth Amendnent prohibition against cruel and unusual
puni shnent . Accordingly, the trial court did not err when it

concl uded that appell ant was death-eligible.

Appel | ant next contends that a new sentencing proceeding is
requi red because her waiver of the statutory right to jury
sentencing was not knowing and intelligent. Specifically,
appel l ant argues that the court erred by failing to advise her
clearly that the judge has the discretion to suspend all or part of

a "sinple" life sentence inposed by the jury.
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A defendant has no constitutional right to sentencing by a
jury in a capital case. Bruce v. State, 328 Md. 594, 602 (1992),
cert. denied, = US _ , 113 S Q. 2936 (1993). Pursuant to M.
ANN. Cope art. 27, 8 413(b)(3) (1992 Repl. Vol. & Supp. 1994), a
def endant convicted of first degree nurder shall be sentenced by a
jury unless "a jury sentencing proceeding is waived by the
defendant." The waiver will not be effective unless it is both
knowi ng and voluntary. Bruce, 328 Ml. at 603; Trinble v. State,
321 Md. 248, 262 (1990). A defendant who does not actively waive
the right to a jury sentencing wll automatically receive one.

In Harris v. State, 295 Ml. 329, 338-40 (1983), the defendant
argued that the trial judge erred by failing to advise himproperly
that the jury's failure to reach a unaninous verdict within a
reasonable tinme would result in a sentence of life inprisonnent.
The Court of Appeals held that the om ssion of this information
rendered the waiver ineffective, and remanded the case for a new
sentencing proceeding. A simlar issue was raised in Trinble, 321
Mi. at 260-264, and the Court of Appeals again concluded that
remand was required, despite the fact that Trinble failed to raise
the issue earlier. The Court concluded that the failure to raise
an issue on direct appeal is not fatal to further review if the
i ssue involves a right "which cannot be waived absent intentional

and knowi ng action by the defendant." 1d. at 264.
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In the case before us, the judge advi sed appel |l ant

r egar di ng

t he capital sentencing procedure and her right to jury sentencing.

The judge explained the mtigating factors that defense counsel

intended to argue during sentencing, which included:

: : Nunber 3, the existence of an

appropriate alternative sentence, neaning life
w thout parole or life, or the fact of the
matter is that if it is a judge trial it can

even be l|life and suspended in part. And

probably as a jury trial also. | think the
law is that if it is a jury trial nobody —
nobody has nmade a decision on that. But if it

is just straight life, then a judge could

suspend straight life.

(enphasi s added). The judge further advised appellant:
THE COURT: Do you also understand that |
could not, if it was a jury sentencing, change
a sentence of death

THE DEFENDANT: Yes, sir.

THE COURT: | could not, if it is a jury
sentence, change a sentence of |ife wthout
par ol e.

THE DEFENDANT: Yes, sir.

THE COURT: And there is a question as to
whet her or not | could change a |life sentence.

But in no case would | ever be able to do
anything less than 25 years; do you understand
t hat ?

THE DEFENDANT: Yes, sir.

(enphasi s added). Appellant contends that the court's statenents

were erroneous because the judge could, in fact, suspend a life

sentence inposed by the jury. In support of that argunent she
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refers us to Taylor v. State, 333 Mi. 229 (1993), wherein the Court
of Appeal s expl ai ned:

It is also within the discretion of the judge

to suspend all or part of a sentence of life

i nprisonnment pursuant to Ml. Code (1957, 1992

Repl. Vol.) Article 27, 8 641A, unless the

power of the trial court to do so is limted

by sonme ot her provision of |aw
ld. at 234 (footnote omtted). See also WIlianson v. State, 284
Md. 212, 214 (1979); State v. Woten, 277 M. 114, 117 (1976).

As we noted above, the trial judge stated that he "probably"
could suspend a sentence of life inposed by a jury, but that
"nobody has nade a decision on that." A nore accurate statenent
woul d have paraphrased the | anguage of Taylor, 333 Ml. at 234, by
noting that the judge could suspend a jury's straight |life sentence
unl ess prohibited by some other provision of |aw Al t hough it
appears that no other provision of law is applicable here, we
decline to vacate the sentence.

The Court of Appeals has frequently stated that an amnbi guous
statenment made by the court or defense counsel during the waiver
inquiry will not provide a basis for appellate relief absent sone
clear indication that the defendant was m sled by the anbiguity.
See Thanos v. State, 330 Md. 77, 90-92 (1993). In Glliam v.
State, 320 Md. 637 (1990), cert. denied, 498 U. S. 1110 (1991), the

def endant argued that he did not know ngly and intelligently waive
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his right to testify. In evaluating that claim the Court of
Appeal s held that there is a rebuttable presunption that crim nal
def endants represented by counsel have been properly inforned of
their rights. Id. at 652. The Court found nothing in the record
to suggest that Glliamwas not fully informed by counsel, and his
sentence was affirned. See also Thanos, 330 Md. at 91.

A simlar principle has been applied to anmbi guous statenents
made by the court. In Mrales v. State, 325 Md. 330 (1992), an
unrepresent ed def endant was convicted on drug-rel ated charges. At
the close of the State's case, the trial judge advised the
defendant of his right to testify or to remain silent. Initially,
Morales intended to testify. However, the trial court repeatedly
warned him "if you take the stand and testify and you have been
convicted of a crinme before, they may ask you, they neaning the
State may ask you about that." Id. at 334. Morales then changed
his m nd. In fact, Morales had several prior convictions that
woul d not have been adm ssible. The Court of Appeal s concl uded:

Since Moral es apparently changed his decision
to testify based on the trial court's
incorrect inplication that all of his prior
convictions could be used to inpeach him the
def endant's deci si on to wai ve hi s
constitutional right to testify and to
exercise his constitutional right to remain

silent was not knowingly and intelligently
wai ved.
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ld. at 339. In Cken v. State, 327 Ml. 628, 636-42 (1992), cert.
denied, 113 S. C. 1312 (1993), the Court of Appeals reviewed a
simlar situation. Cting Mrales, the Court declined to reverse
the | ower court because it found no clear indication that the trial
court's anbi guous remarks had an i nfluence on Cken's deci sion not
to testify. 1d. at 641-42.

In the case at hand, we think the court's remarks were
anbi guous rather than overtly m staken. Accordingly, we nust
presune that appellant was properly advised by her counsel, and may
not vacate the sentence w thout some clear indication that the
court's remarks influenced her decision to waive a jury sentencing.
When questioned by the judge, appellant indicated that she had
di scussed the sentencing procedure wth counsel, that she
under st ood what the judge was saying, that she had no questions,
and that she was clear on what she wanted to do. Defense counse
(Ms. Chappell) then questioned appellant further:

MS. CHAPPELL: Dionne, | just want to ask you,
you and | have talked about this prior to
today, is that right?

THE DEFENDANT: Yes.

MS5. CHAPPELL: Wuld it be fair to say we have
tal ked about it half a dozen to a dozen tines?

THE DEFENDANT: Yes.

MS. CHAPPELL: At various times throughout
preparation for this case —



THE DEFENDANT: Yes.

MS. CHAPPELL: —in anticipation of a death
eligible verdict, is that correct?

THE DEFENDANT: Yes, it is.

MS. CHAPPELL: Do you have any doubt in your
m nd about what you want to do?

THE DEFENDANT:  No.

MS. CHAPPELL: Are you sure you feel prepared
to make the decision?

THE DEFENDANT: Positi ve.

W find no clear indication that the trial court's conmments
regardi ng the possible suspension of a life sentence had any effect
on appellant's decision to waive her right to jury sentencing. The
presunption that appellant was properly advised by counsel has not
been rebutted. Under the circunstances, the statenents nmade by the
trial court do not constitute sufficient grounds to remand the case
for resentencing.

JUDGMVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



