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Lydia C., appellant and nother of Vanessa C., appeals a
decision of the District Court of Maryland for Mntgonery County,
sitting as a juvenile court (More, J.), finding Vanessa to be CI NA
(child in need of assistance) and placing her in foster care.

Appel I ant raises two issues for our consideration:

| . Did the continuation of custody of the
child for nore than thirty days, wthout an
adj udi cation, violate Courts Article Section
3-815?

1. Did the trial court inproperly admt the
psychi atric discharge summary i nto evi dence?

Following the filing of our opinion in this case on February
3, 1995, the Attorney General filed a notion for reconsideration.
In view of the cogent argunents advanced by that office, we have
decided to nodify our opinion to sone extent. W are, therefore,
wi thdrawing the opinion as filed and substituting in its place this
opi ni on.

FACTS

During the late evening hours of Septenber 5, 1993, an
anbul ance responded to an energency 911 tel ephone call froma hotel
regarding appellant, Lydia C Shortly after the anbul ance's
arrival, Lydia gave birth to Vanessa. Mot her and daughter were
taken to Holy Cross Hospital in Montgonery County. Vanessa wei ghed
slightly over five pounds at birth and required a cardiorespiratory
nmoni tor and tube feeding.

Early in Vanessa's hospital stay, Dr. Marilea Mller, a

neonat ol ogi st and director of the nursery at the hospital, becane



concerned about certain aspects of Lydia's behavior. Dr. Mller
testified that the day after Vanessa was born, Lydia told the
nurses that an incorrect footprint was on her baby's card. Despite
assurances from the nurses, the card disappeared and Lydia was
t hought to be responsible. Lydia then told Dr. MIller that Lydia
bel i eved that enployees of the hospital were poking Vanessa with
pins and otherwise torturing her. 1In addition, despite the fact
t hat Vanessa was premature, Lydia insisted upon being discharged
along with Vanessa from the hospital. This was not possible
because the baby had feeding problens. In view of Lydia's
i nsistence that the child be discharged after these problens were
explained to Lydia, Dr. MIller stated that "it becane clear to
[ her] that there was a difficulty in perception of what reality was
at that point in tinme."

Dr. Anon Conzal ez testified that he adm nistered to Lydia, on
March 6, 1989, on behalf of the Immgration Service, a test for the
AIDS virus. Lydia later cane to see himon Novenber 7, 1991, with
a conplaint that a roommate had caused her to contract "glaucoma or
mel anin.” Dr. Gonzalez stated that his physical exam nation of
Lydia was entirely negative, and the only abnornality was in the
"del etion of thinking that she showed." The doctor saw appel | ant
agai n on Novenber 18, 1991, and, in response to a sonewhat bizarre
conversation, he recommended that she see a psychiatrist. Dr.
Gonzal ez saw appellant on the next occasion in May 1993. She cane

to see him for a pregnancy test. After he learned that the



pregnancy test was positive, he directed her to go to the
Cermantown Clinic. She returned to Dr. Gonzal ez on Septenber 8,
1993, and asked the doctor to ask Holy Cross Hospital to rel ease
the baby to her care. She stated that the baby was not getting
good care at the hospital, "the nurses were giving her |[Vs,
pricking her fingers."

Dr. Mller testified that she contacted Lydia's sister to
determ ne whet her she could offer sone hel p and support for Lydia
and received a negative response. Dr. MI|ler becane concerned with
the overall situation, the nother was honel ess, there was no pl ace
for her to go in the event of discharge, and the nother had no
means of supporting the baby. Dr. MIller asked the hospital's
soci al worker to contact protective services. She also asked Lydia
if she would be willing to spend sone tinme on the psychiatric fl oor
to "try and sort out some of her problens."

Dr. MIller further testified that, subsequent to Lydia's and
Vanessa's di scharge fromthe hospital, she canme into the hospita
on a Saturday and found Lydia with her bags sitting in the hospital
cafeteria. Dr. Mller learned that Lydia was there because she had
no place to go. Dr. Mller tried to find a shelter for Lydia and
when unabl e to secure such a placenent, obtained a hotel room for
Lydia for three days. Three days later Dr. MIller paid for one
month's rent in a private honme for Lydia.

The initial court proceeding began on Cctober 13, 1993, before

Judge Louis D. Harrington. At the outset of the hearing, a dispute



arose over the adm ssion of certain nedical records of Lydia.
Those records were of psychiatric evaluations perfornmed when Lydi a
was at Holy Cross. Lydia clained a privilege pursuant to Cs &
Jud. Proc. § 9-109. Appellant's attorney opposed any conti nuance
and insisted that appellant was entitled to a disposition within 30
days fromthe shelter care hearing, which was held on Septenber 13,
1993. Counsel for DSS did not wish to proceed w thout recourse to
the psychiatric records and asked for a continuance. A further
conplicating factor presented itself in the form of M. Tyson
Tom inson, who clained to be the child s father. The clerk
vol unteered that an hour and one-half was avail abl e on Novenber 12,
1993, for the continued hearing.

The case resunmed on Novenber 12, 1993, with the Hon. Dougl as
H More, Jr., presiding. After hearing testinony from Dr.
Gonzal ez, the court ran out of tinme and continued the case, over
appel lant's objections, to Decenber 17, 1993. On Decenber 17,
1993, the case resuned before Judge Moore. Initially, appellant
moved to di smss based upon her perceived right to an adjudi cation
within thirty days. M. Tominson also noved to dismss for the
reason that Vanessa was not a child in need of assistance because
M. Tomlinson was prepared to care for Vanessa. Both notions were
deni ed. Dr. MIler; Janice Shabe, a case worker for DSS; Steve
Johnson, a volunteer Energency nedical technician; and Tyson
Tom i nson and Debbie Tom inson, his wife, also testified.

At the conclusion of the hearing, the court nmade a deci sion



t hat Vanessa was CI NA and set a disposition hearing for January 13,
1994. At the January hearing, blood test evidence was introduced
to show that Tom inson was not the biological father of Vanessa.
After hearing argunents of counsel, Judge Mbore continued Vanessa's
care with DSS and declined to return Vanessa to Lydi a.

l.

Initially, Lydia contends that this Court should reverse the
district court and give her custody of Vanessa, because Lydi a was
entitled to an adjudication hearing wwthin thirty days of the order
pl aci ng Vanessa in shelter care. M. Code (1974, 1989 Repl. Vol.
1994 Cum Supp.), 8 3-815(d)(4)(i) of the Courts & Judicial
Proceedi ngs Article.! Section 3-815 states, inter alia, "Detention
and shelter care shall not be ordered for a period of nore than 30
days unless an adjudicatory or waiver hearing is held,” with an
exception that is not relevant to this case.

Section 3-815 nust be read in conjunction with Ml. Rules 912
and 914. Rule 912 b.2 states, "Continued detention or shelter care
pendi ng the adjudi catory or waiver hearing may not be ordered for
a period of nore than thirty days.”" Wth respect to a continuance
of shelter care, Rule 912 c. provides, "The court may, on petition
or of its own notion, continue detention or shelter care for a

period not |longer than thirty days after a denial of a petition for

IAIl statutory references are to Ml. Code (1974, 1989 Repl.
Vol ., 1994 Cum Supp.) of the Courts and Judicial Proceedi ngs
Article, unless otherw se not ed.



wai ver or an adjudicatory hearing."” Wat occurs in the event an
adj udi catory hearing is not held wwthin thirty days is covered by
Rule 914 b.2. as foll ows:

If the respondent is in detention or
shelter care, the adjudicatory hearing shal
be held wthin thirty days from the date on
whi ch the court ordered continued detention or
shelter care. |If an adjudicatory hearing is
not held wthin thirty days, the respondent
shall be released on the conditions inposed by
the court pending an adjudicatory hearing,
whi ch hearing shall be held within the tine
limts set forth in subsection 1 of this
section. [Enphasis supplied.]

In the instant case, a hearing was begun within thirty days,
but could not be conpleted because sone wtnesses were not
available and there was a dispute over adm ssion of nedical
records. The court summarized the reason for the continuance as
follows: "The court is faced wwth the dilema of forcing the County
to go forward ruling on what could be probably sone hearsay
evi dence and, perhaps, an inconplete record.”

Appel lant insists that the statute is plain in its nmeaning and
intent and, since an adjudication hearing was not conpleted within
the required thirty days, custody of Vanessa nust be given to
Lydi a.

Appel l ee points out that the statute on its face does not
require that the adjudicatory process be conpleted within thirty
days. It argues that the adjudicatory process may often be
conpl ex, requiring testinmony of expert w tnesses and psychol ogi cal

eval uations of the parties. Appellee also cites 8 3-815(h)(4) (i),



whi ch requires the | ocal departnment of social services "to devel op
a plan within 45 days of placenent of a child in a shelter care
facility to assess the child' s treatnent needs...." It would seem
i ncongruous for 8 3-815(h)(4)(i) to permt 45 days for devel opnent
of atreatnent plan if the court were required to make a deci sion
wi thin 30 days.

Appel | ee suggests that the central issue to be determned is
whet her "shall" as used in 8 3-815(d)(4) is nmandatory or directory.
In Resetor v. State Bd. of Education, 284 Md. 537, 547 (1979), the
Court of Appeal s stated:

The question of whether a statutory
provi sion using the word 'shall' is mandatory
or directory 'turns upon the intention of the
Legi sl ature as gathered fromthe nature of the
subject mtter and the purposes to be
acconpl i shed."

I n our analysis of whether "shall" is mandatory or directory,
we nust | ook "upon the intention of the Legislature as gathered
from the nature of the subject matter and the purposes to be
acconplished.” Hutchins v. Gty of Cunberland, 215 M. 315, 323
(1958). In Mdtor Vehicle Admnistration v. Shrader, 324 M. 454,
467 (1991), the Court of Appeals held that "dismssal is not the
required sanction if a statute or rule does not state that
dism ssal will result from non-conpliance;...."

In the instant matter, while the statute provides no sanction

for nonconpliance, Rule 914 does. The rule provides that "[i]f an

adjudicatory hearing is not held within thirty days, the respondent



shall be released.” 1In this context, we believe "held" does not
mean conpl eted, but, rather that the hearing be initiated within
thirty days and conpleted with a reasonabl e degree of continuity.
By a reasonabl e degree of continuity, we nean that a hearing once
begun nust continue, insofar as possible, on a day to day basis
until conpl eted. The evil sought to be avoided is the present
practice, at least in Montgonery County, of continuing cases, which
are in the process of trial, for periods as long as thirty days,
t hereby prolonging the CINA determ nation for fromthree to five
nmont hs in sone cases.

In the case at bar, an adjudication of CINA was eventually
made, and, at a disposition hearing on January 13, 1994, the court
commtted Vanessa to the Departnent of Social Services and
continued her in foster care as recommended by the Departnent. A
review hearing was scheduled for April 6, 1994. We have no
information as to the outconme of that hearing or whether it was
cancelled as a result of the filing of this appeal. In any event,
we believe that the appropriate course at this point is to remand
the matter to the continuing jurisdiction of the District Court for
Mont gonery County, Maryland sitting as a juvenile court.

.

Appel I ant next avers that the trial judge erred in admtting
into evidence the psychiatric discharge summary.

Section 9-109 provides, inter alia, that "a patient ... has a

privilege to refuse to disclose, and to prevent a witness from



di scl osing, comunications relating to diagnosis or treatnent of
the patient's nental or enotional disorder."” It goes on to
provide, "There is no privilege if: ... (3) In a civil or crimnal
proceeding: (i) The patient introduces his nental condition as an
el ement of his claimor defense;...."

The initial hearing was conducted before Judge Harrington and
was of short duration. One of the few things acconplished at that
tinme was the acceptance into evidence of the discharge summary of
appellant's psychiatric records from Holy Cross Hospital
Initially, the court was reluctant to admt the records. The court
was then informed that the records were released to DSS by the
Crisis Center and that the Crisis Center had obtained the records
fromHoly Cross Hospital. It was argued that this anmpbunted to a
wai ver. Appellant's counsel objected to adm ssion of the summary
and insisted that appellant had the right to an evidentiary hearing
with respect to whether the privilege was waived. It appears that,
whil e DSS has the burden to show wai ver, the court did not require
DSS to neet its burden prior to accepting the discharge summary.

Wil e adm ssion of the summary appears to have been in error,
we do not believe that reversal is thereby nmandated. It appears to
us that the admssion of the summary was harmess. "[I]t is firmy
established that the conplaining party has the burden of show ng
prejudice as well as error."” Beamv. Shortall, 279 M. 321, 330
(1977).

Before determining the child was CINA, the court nade an



-10-

exhaustive summation of the evidence it considered. Wth respect
to appellant's nental health, he referred to Dr. Gonzal ez and Dr.
Mller's testinony. He also noted the observations of M.
Tom inson, but there is no indication the judge relied on the
di scharge sunmary. W are convinced, after reading the trial
judge's opinion, that the error in admtting the di scharge summary
did not affect the result.

JUDGMENT AFFI RVED | N PART AND
REVERSED | N PART.

COSTS TO BE PAI D BY APPELLEE.



