HEADNOTE

In Re Mchael G, No. 2117, Septenber Term 1994

(Per

Curiam Qpinion Filed: August 10, 1995)

JUVENI LES — UNDER MD. CODE ANN., CTS. & JUD. PRCC. § 3-

801(e) CHILD IN NEED OF ASSISTANCE (CINA) IS CHLD
NEEDI NG COURT PROTECTI ON BECAUSE HE IS NOT RECEI VI NG
PROPER CARE AND ATTENTI ON, AND HI S PARENTS ARE UNABLE OR
UNW LLI NG TO G VE SUCH CARE — ALLEGATI ON THAT CHI LD IS
CINA MJST BE PROVED BY PREPONDERANCE OF EVIDENCE —
STANDARD OF REVI EW — APPELLATE COURT W LL NOT SET ASI DE
LONER COURT' S C NA ADJUDI CATI ON UNLESS CLEARLY ERRONEQUS
— MASTER S FI NDI NGS AND RECOMVENDATI ONS ARE NOT FI NAL
COURT ORDERS — CHANCELLOR, NOTI' MASTER, DETERM NES
ULTI MATE RI GHTS OF PARTI ES — EVI DENCE — WHETHER MASTER
| MPROPERLY ADM TTED CHI LD S QUT- OF- COURT STATEMENTS TO
POLI CE OFFICER AND TO SOCI AL WORKER UNDER THE PARTY-

CPPONENT EXCEPTI ON TO HEARSAY RULE |'S PURE LEGAL QUESTI ON
— RULES OF EVIDENCE APPLY |IN JUVEN LE ADJUDI CATORY
HEARI NGS —UNDER MD. EVID. RULE 5-803, PRI OR QUT- OF- COURT
STATEMENT BY PARTY- OPPONENT |'S NOT EXCLUDED BY HEARSAY
RULE AND IS ADM SSI BLE AGAI NST THAT PARTY —A CHI LD WHO
IS THE SUBJECT OF CINA PETITION IS A "PARTY' —CH LD S
QUT- OF- COURT STATEMENTS, VWHEN OFFERED AGAI NST A PARTY
OTHER THAN JUVENILE, ARE NOT ADM SSIBLE IN CINA
PROCEEDI NGS UNDER PARTY- OPPONENT EXCEPTI ON TO HEARSAY
RULE —UNDER MD. CCDE ANN., CTS. & JUD. PRCC. § 9-103.1,

QUT- OF- COURT STATEMENT BY CH LD UNDER AGE OF 12 IS
ADM SSIBLE |F MADE TO AND OFFERED BY PHYSI Cl AN,

PSYCHOLOG ST, SOCIAL WORKER OR TEACHER, AND HAS
PARTI CULARI ZED GUARANTEES OF TRUSTWORTHI NESS — UNDER
FORMVER VERSION OF § 9-103.1, CH LD MJUST BE AVAI LABLE FOR
CRCOSS- EXAM NATI ON AND HAVE TESTIFIED AT HEARI NG OR
UNAVAI LABLE DUE TO DEATH, ABSENCE FROM JURI SDI CTI ON,

SERI QUS PHYSI CAL DI SABILITY, OR I NABILITY TO COWLUNI CATE
DUE TO SEVERE EMOTIONAL DI STRESS — SINCE CH LD NOT
"“UNAVAI LABLE, " CH LD S STATEMENT TO SOCI AL WORKER WERE
| NADM SSI BLE — UNDER PRESENT § 9-103. 1, STATEMENTS WOULD
HAVE BEEN ADM SSI BLE —CHI LD S STATEMENTS NOT ADM SSI BLE
UNDER EXCl TED UTTERANCE EXCEPTI ON BECAUSE NOT MADE UNDER
STRESS OF EXCI TEMENT CAUSED BY STARTLI NG EVENT —CHI LD S
STATEMENT NOT ADM SSI BLE AS STATEMENTS AGAI NST | NTEREST
UNDER MD. EVID. RULE 5-804(b)(3) — BECAUSE APPELLATE
COURT WLL NOTI' USURP CHANCELLOR S ROLE, CASE MJST BE
REMANDED TO CHANCELLOR TO DETERM NE VWHETHER A



PREPONDERANCE OF ADM SSI BLE EVI DENCE BEFORE MASTER
| NDI CATES THAT CH LD WAS A CI NA.
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M chael's nother, appellant Carol G, noted a tinely appeal from
that ruling and presents a single question for our review
l. Did the trial court inproperly find
Mchael G to be a child in need of

assi stance based upon i nadm ssi bl e
hear say?

FACTS

The followng facts are gleaned fromthe record and fromthe
juvenile master's report and recommendation.! On August 1, 1994,
appel l ee Prince George's County Departnent of Social Services (DSS)
filed an energency petition in the CGrcuit Court for Prince
CGeorge's County alleging that Mchael G was a child in need of
assi stance (CINA). M chael was five years old at the tine. A
hearing was held before a juvenile master on Septenber 7, 1994.
O ficer Dee Thomas testified that, at approximately 10:15 a.m on
July 29, 1994, she responded to appellant Carol G's hone to
investigate a call regarding a juvenile allegedly with a weapon.
M chael answered the door of the honme and the officer soon realized
that M chael was alone. According to Oficer Thomas, M chael was
vaguely aware that his nother was a security guard and stated that
she periodically calls himduring the day. M chael was cl othed,
and had a snack, lunch, and a drink for the day. Unable to |ocate

anyone who could take responsibility for Mchael, Oficer Thomas

! The proceedi ngs before the master were never transcribed
and have not been nade a part of the record.
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took Mchael to the police station where he was | ater picked up by
Rico WIlians-Nared, a social worker for the DSS. Wwen Oficer
Thomas returned to the apartnent at the end of her shift between
4:00 and 5:00 p.m, she observed that the paperwork for M chael was
still in the door where she had left it.

Ms. WIlians-Nared testified that, before she picked up
M chael fromthe police station, she discovered that there had been
three prior neglect referrals relating to Mchael, dating from
February of 1993 to Cctober of 1993. The DSS had foll owed up on at
| east one of the referrals and its interest in Mchael had been
closed in February of 1994. Mchael told Ms. WIIlians-Nared that
his nmother worked in security and that he did not know her
t el ephone nunber. M chael also stated that Rosetta Brooks was his
regul ar babysitter but that no one was watching himthat day and no
one was there when he awakened that norning. M chael stated that
he was not afraid to be |left al one.

After the shelter care hearing held on August 1, Ms. WIIians-
Nared spoke with appellant outside the courtroom for thirty to
forty-five mnutes. M. WIllians-Nared testified that, during this
interview, appellant gave conflicting accounts of why M chael was
left alone on July 29. Appellant first said that she did not have
enough noney to pay for child care and that she had to |eave
M chael alone that day. Wen questioned about receiving DSS day
care vouchers, however, appellant then said that she had hired an

ei ghteen-year-old to babysit M chael. Later, appellant stated
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again that she could not afford child care and that she |eft

M chael lunch and called him periodically throughout the day.

Appel l ant al so stated that the system penalizes her because she
cannot afford childcare. On cross-exam nation, Ms. WIIianms-Nared
admtted that she did not contact either Ms. Brooks or Jonna Kelly,

anot her babysitter whom appel |l ant had nentioned. She also did not

contact the eighteen-year-old babysitter, whose nane she had
| ear ned was Lavona Johnson.

Appel l ant testified that Ms. Kelly had been M chael's regul ar
babysitter wuntil she began having trouble paying M. Kelly
regularly. Because Ms. Johnson cost |ess noney, she began to |et
Ms. Johnson care for Mchael. Appellant stated that M. Johnson
sl ept over on the night of July 28 and was there when appell ant
left for work on July 29.

Ms. Kelly testified on behalf of appellant. M. Kelly stated
t hat she had been M chael's regular babysitter from February 14,
1994 until the end of July when appellant's day care vouchers from
DSS were up for renewal. She testified that appellant asked her to
hel p renew the vouchers and that she did so. Ms. Kelly was on
vacation fromJuly 24 to 29 and stated that the | ast date on which
she actually saw M chael was on July 22

Appellant's | awer stated that he had been unable to | ocate
Ms. Johnson to subpoena her as a w tness.

The master took "judicial notice" of a prior CINA case
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i nvol ving M chael over which she had presided in May of 1993.2 The
mast er stated that

the prior case before the Court involved
virtually the exact same circunstances,
i ncluding, the Court notes, the sane type of
explanation from Ms. {d], that there was a
babysitter, that the person was there when M.
g] left for work, and that for whatever
reasons that person left the hone. It is
unrefuted that M chael was found alone in the
home and that the person who was the
babysitter disappeared and could not be found
as a wtness for the Court case. . . . The
Court had the advantage of her notes fromthe
prior hearing. It is observed that Ms. ]'s
testinony is al nost a carbon copy of her prior
testinmony in her other hearing. This Court
does not believe that there was an 18 year old
babysitter there.

The master also stated that "if anyone should have been
hypervigilant about this child being with a licensed day care
provider at all times when she was not with him this person should
have been Ms. ]." Al though the master found that the basis for
appel l ant's babysitting problemwas a "function of what her wages
are," the master recommended that M chael be conmtted to the care

and custody of the DSS. The master recommended that physical

2 In the prior case, one of appellant's neighbors had found
M chael wandering around the streets at approximately 1:00 a.m and
called police. The person who was supposedly babysitting M chael

at the tinme could not be located as a witness for trial. Based on
M chael's changing statenents and the fact that "everyone agrees
that a babysitting arrangenent had been set up for Mchael," the

mast er recommended that Mchael remain in his nother's custody but
under DSS supervision. According to the master, the petition was
ultimately dism ssed "not because of |ack of evidence, but rather
after a continuance period by Ms. ] of close to six nonths, it
was felt that the renedial actions by Ms. ] with the Departnent
had taken care of the problemof Mchael being left alone.”
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custody of Mchael remain wth his nother in light of her new
l'iving arrangenent.?

Appel lant filed exceptions to the master's recommendati ons,
and an exceptions hearing was held on Cctober 14, 1994. Appell ant
argued that Mchael's out-of-court statenents to Oficer Thomas and
to Ms. WIlians-Nared were inproperly admtted as statenents by a
party-opponent.4 After hearing argunment on the issue, the court
ruled that the master did not err in admtting Mchael's statenents
to the police officer and to the social worker and overruled

appel l ant's exceptions. This appeal foll owed.

LEGAL ANALYSI S

A child in need of assistance is defined as a child needing
court protection because he or she

(1) . . . is not receiving ordinary and
proper care and attention, and

(2) H's [or her] parents, guardian, or
custodian are unable or unwlling to give
proper care and attention to the child and his
[or her] problens .

Mb. CobE ANN., Crs. & Jub. Proc. (CIP) 8 3-801(e) (1995 Repl. Vol .).

3 The master indicated that appellant "is nowliving in a
situation where adults are present to babysit on a fairly regul ar
basis."

4 Appel  ant al so argued that the master's recommendati ons
were inproperly based upon her personal recollections of the prior
CI NA case involving M chael. Appel l ant has not pursued this

argunment on appeal .
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An allegation that a child is a CINA nust be proved by a
pr eponder ance of the evidence. CIJP § 3-819(d); Mc. RWE 914.e.3; In
re Joseph G, 94 Md. App. 343, 347 (1993). W will not set aside
a lower court's adjudication of CINA unless the determ nati on was
clearly erroneous. Joseph G, 94 Md. App. at 346.

The roles of the master and the chancellor in juvenile
proceedi ngs are well -established. Under CIP 8§ 3-813 and Maryl and
Rul e 911, a naster for juvenile causes is expressly authorized to
conduct hearings. CIP § 3-813(b); Mo. RWLE 911.a; In re Mchael W,
89 M. App. 612, 618 (1991). See also CIP § 3-813(a)(2)(i)
(discussing the authority of a master in Prince George's County).
The master nust nmake witten findings of fact, conclusions of |aw,
and recomendations with respect to adjudication and di sposition.
CIJP 8§ 3-813(b); M. RuE 911.hb. The nmaster's findings and
recomendati ons, however, are not final orders of the court. CIP
8§ 3-813(d). It is the chancellor's role, and not the master's, to
determine the ultimate rights of the parties. Lenley v. Lenley,
102 Md. App. 266, 277 (1994); Mchael W, 89 MI. App. at 618.

After the master submts his or her recommendations to the
juvenile court, any party may file exceptions to the naster's
recommendations. CJP 8§ 3-813(c); M. RuE 911.c. The exceptions
must be in witing, specify the itenms to which the party objects,
and i ndi cate whether the hearing on the exceptions is to be de novo

or on the record. CJP 8§ 3-813(c)(2); M. RuwwE 911.c. Although the



- 8 -
chancel | or nmust exercise his or her independent judgnment in ruling
on the party's exceptions, see Lenley, 102 MI. App. at 277, the
exceptions hearing is |limted only to those matters to which
exceptions have been taken. CJP 8 3-813(c)(4); M. RuwE 911.c
M chael W, 89 Md. App. at 619.

In the case sub judice, appellant excepted only "to the
Recommendati ons” of the master and requested a "hearing on the
record.” At the exceptions hearing, appellant argued that the
master inproperly admtted Mchael's statenents to Oficer WIIlians
and to Ms. WIllians-Nared as statenents by a party-opponent.
Al t hough the court did not rule on whether M chael's out-of-court
statenments were properly admtted wunder the party-opponent
exception to the hearsay rule, it concluded sinply "that the master
did not err" in admtting the statenents.® In a case tried by the
court, we review the case on both the | aw and the evidence and w ||
not set aside the court's ruling on the evidence unless clearly
erroneous. M. RWE 8-131(c). Because the issue to which appell ant
excepted and on which the court ruled was a purely |egal issue,
however, our review is expansive. See Jensen v. Jensen, 103 M.
App. 678, 687 (1995) (a chancellor's ruling on a purely narrow

issue of lawis not entitled to deference); Bagley v. Bagley, 98

5 As we previously indicated, neither we nor the chancellor
had the benefit of the transcript fromthe hearing conducted before
the master. Despite not having the transcript, however, the

parties effectively agreed to the substance of M chael's out-of
court statenments and proceeded with the exceptions hearing.
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Md. App. 18, 34 (1993), cert. denied, 334 MI. 18 (1994) ("Appellate
review of a question of |aw does not trigger the clearly erroneous
rule.").

In general, the rules of evidence, including the rules
regardi ng hearsay, apply in juvenile adjudicatory hearings. Inre
Rachel T., 77 Md. App. 20, 30-32 (1988). C. M. RuwE 5-101(c) (in
the interests of justice, a juvenile court may decline to require
strict application of the rules of evidence, other than those
relating to the conpetency of w tnesses, in waiver hearings (Rule
913), disposition hearings (Rule 915), and nodification hearings
(Rule 916)). See also Mb. RuLEs 913.d, 915.b, and 916.d; CIP § 9-
103.1 ("tender years" exception to the hearsay rule in child abuse
or neglect proceedings). Hearsay is an out-of-court statenent
offered in court to prove the truth of the matter asserted. Mb.
RuLE 5-801(c); Rachel T., 77 Md. App. at 33. Under Rule 5-803, a
prior out-of-court statenent by a "party-opponent” is not excluded
by the hearsay rule and is adm ssible when offered against that
party. Mb. RuLE 5-803(a). Qur task is to determ ne whether
M chael 's statenents were adm ssi bl e under this exception.

Under CIJP § 3-801(r), "a child who is the subject of a
petition" is included within the definition of a "party." In order
for the child' s statenent to cone in as an adm ssion by a party-
opponent under Rule 5-803, however, the statenent nust be offered

agai nst the party who nmade the statenent. See Mb. RuLE 5-803(a) (a
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statenent by a party-opponent is "[a] statenent that is offered
against a party and is . . . the party's owm statenent”). In Inre
Dustin T., 93 M. App. 726 (1992), for exanple, we held that a
nother's statenents, offered through her obstetrician, were
adm ssi bl e against her in a CINA proceeding as a statenent by a
party-opponent. W stated:
Adm ssions, in the formof words or acts

of a party-opponent, my be offered as

evi dence against that party. It is reasoned

that all owi ng such an adm ssion into evidence

is fair, as the party-opponent's case cannot

be prejudiced by an inability to cross-exam ne

hi m or herself.
ld. at 741 (quoting Briggeman v. Al bert, 322 M. 133, 135 (1991))
(enmphasi s added). See also Kuhl v. Aetna Cas. & Surety Co., 51 M.
App. 476, 487 (1982), aff'd, 296 Md. 446 (1983) (a statenment by a
party-opponent "contenplates the use of purported adm ssions
agai nst the person nmaking the adm ssion or against those persons
who are bound by the admssion”). |In the instant case, Mchael did
not testify at the hearing and his prior out-of-court statenents
were not offered against him Rather, the statenents were offered
against his nother. Appellant did not authorize M chael to nake
the statenents or adopt the statenents and could not otherw se be
said to be bound by them Under these circunstances, the
statenents clearly do not qualify as statenments by a party-

opponent .

W hold that a child's out-of-court statements, when offered
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agai nst a party other than the child, are not adm ssible in CINA
proceedi ngs under the party-opponent exception to the hearsay rule.
To hold otherwi se woul d render all children's statenents adm ssi bl e
in all CINA proceedings, clearly a result not permtted under the
rules of evidence. See Md. RuLE 5-101 (specifying the proceedi ngs
to which the rules of evidence may not apply).

Al t hough M chael's statenents were not adm ssible under the
party-opponent exception to the hearsay rule, if the statenents
were properly admtted under any exception, we may affirm the
chancellor's ruling. See Wlson v. State, 334 Mi. 313, 333 (1994);
Aubi noe v. Lews, 250 M. 645, 649 (1968). At the exceptions
hearing, the parties argued whether M chael's statenents woul d have
been adm ssi bl e under the "tender years" exception to the hearsay
rule, as statenents against interest, or as excited utterances.

Under CJP 8 9-103.1, commonly known as the "tender years"
exception to the hearsay rule, an out-of-court statenment by a child
under the age of twelve is admssible to prove the truth of the
matter asserted in a juvenile proceeding for neglect. CIP & 9-
103.1(b)(1)(iv). The statenent nust have been nade to and offered
by a licensed physician, psychol ogist, social worker, or teacher,
and have particul arized guarantees of trustworthiness. CIJP § 9-
103.1(b)(2), (3). Under the version of the statute in effect at
the tine of Mchael's hearing, however, the child nust have either

been avail able for cross-examnation and testified at the hearing
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or nust have been unavailable due to death, absence from the
jurisdiction, serious physical disability, or inability to
communi cate due to severe enotional distress. See 1994 MI. Laws
1507, 1508-09. Mchael did not testify at the hearing and was not
"unavail able” within the nmeaning of former 8 9-103.1(c)(2)(i).
Accordingly, Ms. WIllianms-Nared' s recitation of what Mchael told
her was not adm ssible under this exception. Although Mchael's
statenents to Ms. WIIlians-Nared woul d have been adm ssi bl e under
the current version of CIP 8§ 9-103.1, the current version did not
take effect until OCctober 1, 1994, twenty-four days after the
adj udi catory hearing before the naster. Moreover, counsel for the
Departnent specifically waived reliance on the statute at the
exceptions hearing.

There was no indication in the naster's report to suggest that
M chael's statenents were nmade "under the stress of excitenent
caused by [a startling] event or condition" so as to qualify under
the excited utterance exception. See M. RuLE 5-803(b)(2). To the
contrary, Oficer Thomas's testinony that M chael "acted
hesitantly" directly undermnes this contention. Appellee concedes
that Mchael's statenents were not adm ssible as statenents agai nst
interest under Rule 5-804(b)(3). In sum we do not believe that
M chael's statenents, either to the police officer or to the soci al
wor ker, were adm ssi bl e under any hearsay exception. Accordingly,

the chancellor erred in ruling that the statenents were adm ssi bl e.
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Appel l ee argues that, despite the fact that Mchael's
statenents to the police officer and to the social worker were
inproperly admtted, "their adm ssion was, at nost, harnm ess
error." Appellee contends that we may affirmthe juvenile court's
finding that Mchael was a CI NA because M chael's statenents were
nmerely cumul ative of other evidence that was properly admtted at
the hearing. See In re Beverly B., 72 Mi. App. 433, 442-43 (1987)
(holding that the inproper adm ssion of sonme hearsay evidence in a
CI NA proceeding was harm ess error). This argunment blurs the
careful ly-delineated roles of the master, the chancellor, and the
appell ate court in juvenile proceedings. If the chancellor had
correctly determned that Mchael's statenents were inproperly
admtted at the hearing before the master, the chancellor would
t hen have been required to determ ne whet her a preponderance of the
adm ssi bl e evidence showed that Mchael was a CINA In this
situation, the chancellor nust defer to the master's factual
findings and opportunity to judge the credibility of the w tnesses.
M chael W, 89 M. App. at 621. The chancell or nust then exercise
his or her independent judgnent as to the proper outcone based upon
those facts. Lenmey, 102 Ml. App. at 277. |In the case sub judice,
t he chancellor did not undertake such a determination. It is not
the province of this Court to usurp the chancellor's role and to
rule on the weight of the evidence where the chancell or has not

done so. See Joseph G, 94 MI. App. at 347 (an appellate court
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wi Il not disturb the chancellor's concl usions based upon factual

findings not clearly erroneous absent a clear abuse of discretion);

Beverly B., 72 Md. App. at 440 (sane). See also Mb. RuLE 8-131(a)

(an appellate court will ordinarily not decide an issue unless it

has been raised in or decided by the lower court). Accordingly,

the case is remanded for the chancellor to consider whether a
preponderance of the adm ssible evidence before the nmaster

i ndicated that Mchael was a Cl NA Also, there is nothing to

prevent M chael frombeing called to testify on remand.

JUDGMENT OF THE CIRCU T COURT
FOR PRI NCE CGEORGE' S COUNTY
VACATED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON.

COSTS TO BE PAI D BY PRI NCE
GEORGE' S COUNTY.



