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This is an appeal from a judgnent of the Circuit Court for
Baltinore County, sitting as a juvenile court. Appellant, Don M.,
was charged with stealing an autonobile. For insurance purposes,
the car was totally destroyed in an accident. Follow ng a hearing
on Decenber 17, 1993, a juvenile master found that appellant
commtted the theft as charged and thereafter found that appell ant
was delinquent. At a subsequent hearing on February 16, 1994, the
master ordered that appellant (or his nother) pay $4,800 in
restitution to the car owner's insurance carrier, Governnent
Enpl oyees' I nsurance Conpany (GEl CO) .

Appel | ant presents two questions for our review, which we
nmodestly rephrase as foll ows:

l. Dd the juvenile court exceed its
authority by postponing the restitution
hearing after the State indicated that it
was dismssing the claimfor restitution
on behal f of GElI CO?

1. Dd the juvenile court err in ordering
restitution wi t hout ascertaini ng
appellant's ability to pay and by

ignoring the remarks by appellant's
not her regarding her inability to pay?

FACTS

Appel lant, Don Mc., age fifteen, was tried as a juvenile for
the theft of a 1993 Ford Escort belonging to Wayne Konar. On
Cctober 25, 1993, a Baltinore County police officer responded to a
call involving a personal injury autonobile accident in the front

yard of 6808 North Charles Street. Appellant, the driver of the



- 2 -

car, had been travelling southbound at a high rate of speed when he
| ost control on a curve. The car left the road, striking several
pine trees and a fence. During questioning by police, appellant
stated that he got the car froma friend. Further investigation
reveal ed that the ignition had been "popped" and that the car was
reported as stolen. As a result of the accident, the car was a
total loss. GEICO reinbursed M. Komar for the value of the car
m nus a $200 deducti bl e.

A juvenile petition was filed, and the case proceeded to an
adj udi catory hearing. The parties submtted an agreed statenent of
facts. On Decenber 17, 1993, the juvenile master found that
appellant had commtted the theft as charged. The nmaster
thereafter found that appellant was delinquent and coomtted himto
the Departnent of Juvenile Services for placenent. Appellant and
his nother, Wanda Mc., were ordered to pay $200 in restitution to
M. Komar. During the hearing, the master asked M. Komar who his
i nsurance carrier was, and the foll ow ng exchange took pl ace:

[ THE MASTER]: How rmuch did they pay out?

MR [ K] OVAR  $9, 450. 00.

[ THE MASTER]: Wat about that Ms. Barranco?
: That's $4,800.00 to your client and his
not her.

M5. BARRANCO [representing appellant]: | have
not been advised by the State that GEI CO was

seeking that restitution in —

[ THE MASTER]: The State never notifies them
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M5. BARRANCO If they wsh to be a party,

then we would request a restitution hearing

to have them be present.
Thereafter, a restitution hearing was set for January 19, 1994. At
the start of the hearing, the State's Attorney decl ared:

Your honor, CGEICOis the insured party in this

mat t er. And they have not appeared here

t oday. So |I'"'m going to, you know, | guess

dism ss the action as far as GEl CO
(Enphasi s added.) The State's Attorney expl ained that he did not
docunent whether he contacted GEICO but also stated that he
routinely called insured parties "when [he] found out who they
were." The master conti nued:

[ THE MASTER] : Ckay. Well, how about if |

just assess $5,000.00 there and let's see
where the chips go?

M5. BARRANCO. Well, your honor . . . No one
fromGEICOis here

[ THE MASTER]: | don't really care.

M5. BARRANCO Well, | think ny client —

[ THE MASTER]: Then 1'Ill extend the hearing.

You get hold of the insurance carrier,
continue it.

"' m not paying any nore noney. | don't
t hi nk you peopl e understand —

* * %

You see? The parents and the children are
going to start paying the insurance carriers
at least up to the statutory limt.



- 4 -
(Enphasi s added). Wen the hearing was continued on February 16,
1994, a representative from GEl CO was present. After the master
indicated his intent to order restitution in the anmount of
$4,800. 00, counsel for appellant renewed her objection to
continuation of the hearing. The master stated:

But if the victins don't tell the carrier,

then the carrier is not here. And it just

seens to me to be patiently [sic] unfair that

people like M. [M] go out and steal these

cars and total them and ny insurance rates

along with all these other drivers in here are

goi ng up because the carrier is paying out all

this noney.!?
(Enphasi s added). The naster then asked appellant's nother, Wanda
Mc., what her position was. The follow ng colloquy took place:

MRS. [Mc]: | cannot afford it.

[ THE MASTER] : Ma' am that may be. " m not

saying you've got to pay it out at one tine.

|"m sure that GEI CO would be —

Ms. [M]: I'mon a fixed incone.

[ THE MASTER] : Well ma'am that may be, but

they're entitled to their noney .

They're the victimin this case.
After further discussion, the master found that CEICO had paid
$8, 366. 25 for danages suffered when appellant totalled the Escort.

The master ordered appellant and his nother to pay GEl CO $4, 800. 00

1 We are troubled by the master's expressed concern with
the inpact of juvenile auto theft on his own insurance rates.
The master's concerns are certainly legitimate, but a juvenile
proceeding is not an appropriate forum A master, |ike a judge,
shoul d strive to pronote public confidence in the inpartiality of
the judicial system
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inrestitution. Thereafter, a chancellor overruled the exceptions

filed by appellant. This appeal foll owed.

LEGAL ANALYSI S

Under 8§ 3-829 of the Courts and Judicial Proceedings article,
a juvenile court has discretion to "enter a judgnment of restitution
against the parent of a child, the child, or both" where two
unanbi guous criteria are nmet. First, the court nmust find that the
child has commtted the "delinquent act" alleged in the juvenile
petition. The statute does not require a finding that the juvenile
is delinquent and in need of assistance or rehabilitation. Second,
the court must also find that the juvenile has damaged or destroyed
the property of the victimwhile commtting the delinquent act, or
that the victimhas suffered sone ot her conpensable | oss. See In
re Herbert B., 303 M. 419, 426-27 (1985); M. CobE ANN., CTS. & Jup.
Proc. (CIP) 8§ 3-829(a) (1995 Repl. Vol.). The court may order
restitution on behalf of the victim any governnental entity, or
"[a] third party payor, including an insurer, that has nade paynent
tothe victim. . . ." CIP 8 3-829(a)(2). An order of restitution
islimted to the | esser of $5,000 or the actual dollar anount of

the loss. CIP 8§ 3-829(c).
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Appel I ant contends that the naster exceeded his authority by
continuing the hearing after the State "dism ssed" the action on
behal f of GEICO 2 Appellant explains:

Like a nolle prosequi, when the state

indicates a desire to dismss an action, the

end result is that +the proceedings are

t erm nat ed. In fact, in juvenile cases

resulting in the possibility of a restitution

award, it is the state's attorney who

determnes whether to file the victins

petition for restitution. In re: Zephrin D.

69 M. App. 755, 761, 519 A 2d 806 (1987).

Thus, it is the state, and not a trial court,

who controls the fate of a restitution claim
W find no nerit in that argunent. Al though the State has a
certain anount of control over the fate of juvenile proceedings,
the State does not have the power to "dismss" a juvenile petition
or a claim for restitution once the court has found that a
del i nquent act was comm tted.

As a general rule, a juvenile court has no jurisdiction to
order restitution unless the State has filed a juvenile petition.
See Hart v. Bull, 69 M. App. 229, 232-34 (1986). In the first
instance, the intake officer "has substantial discretion in

determining whether to file a petition regarding a particular

child." In re Keith G 325 Md. 538, 544 (1992) (quoting In re
2 The State contends that appellant failed to object, and
that the issue was waived. In reviewing the transcript fromthe

January 19 hearing, we note that counsel for appellant apparently
attenpted to object, but was repeatedly interrupted by the
master. Consequently, we shall treat the issue as if a proper

obj ecti on were nade.
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Laurence T., 285 MI. 621, 625-26 (1979)). Pursuant to CIP § 3-
812(d), the State's Attorney, "upon assigning the reasons, nmay
dism ss in open court a petition alleging delinquency."”

The entry by the State of a nol pros of a crimnal charge
after the defendant has been found guilty, operates as an
acquittal. See Hooper v. State, 293 M. 162, 169 fn.3 (1982).
Simlarly in juvenile proceedi ngs, once the juvenile court finds
that a delinquent act has been conmtted, the State's authority to
dismss the petition conmes to an end. Thereafter, the decision to
order restitution lies within the sound discretion of the juvenile
court.

In effect, an order for restitution is part of the disposition
i nposed after a finding that the juvenile commtted a delinquent
act. The State may nmake a recomendation, but it has no authority
to determ ne whether a particular disposition wll be inposed
Thus, when the State's Attorney declared that he was going to
"dismss the action" as far as CElICO was concerned, those words
were of no legal effect, and the master could properly order
appel lant and his nother to pay restitution to GEl CO

During the adjudicatory hearing held on Decenber 17, 1993, the
master found that appellant had conmtted a delinquent act, that
appel l ant destroyed property belonging to the victim and that
CGEICO reinbursed the victim for his |oss. Thus, the only

unresol ved question was the anount of conpensation that GEl CO paid
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to M. Komar. At appellant's request, a restitution hearing was
held on January 19, 1994. Al though CGEICO did not appear at the
January 19 hearing, the State's Attorney could not renenber whet her
CEl CO had been summoned, and he coul d not produce docunentation to
show that GEI CO had been summoned. By the master's order, the
restitution hearing was continued until February 16, 1994 so that
CGEl CO m ght be present.

The pertinent statute provides, in part, that a restitution
hearing "shall be held not later than 30 days after the disposition
hearing and may be extended by the court for good cause." CIP § 3-
829(d). CEI CO s absence from the January 19 hearing did not
constitute good cause to continue the hearing, and the master's
decision to continue the hearing was a cl ear abuse of discretion.
See In re Trevor A, 55 Ml. App. 491, 496-97, cert. granted, 297
Md. 419 (1983), cert. dismssed, 299 Md. 428 (1984) (holding that
the State's failure to obtain restitution affidavits did not
constitute good cause to continue a restitution hearing).

We are troubled by the master's apparent disregard for the
time limt contained in CJP 8 3-829(d). Nevertheless, the statute
provides no sanction for failure to hold a restitution hearing
within thirty days after the disposition hearing. |In Trevor A, 55
Ml. App. at 500, we held that dismssal of the juvenile petition is
not an appropriate sanction. See also State v. One 1980 Harl ey

Davi dson Mdtorcycle, 303 Ml. 154, 161-62 (1985) (citing Trevor A
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and simlar cases with approval). In reaching that conclusion, we
observed that a decision to dismss the petition would defeat the
pur poses of CIP 8§ 3-829, which include both the rehabilitation of
t he delinquent and the full or partial conpensation of the victim
Trevor A, 55 Md. App. at 499-500. For the sane reasons, we hold
that an order of restitution will not be reversed for failure to

conduct a restitution hearing within thirty days.

Appel lant also contends that the juvenile court erred by
ordering restitution without ascertaining appellant's ability to
pay and by ignoring the concerns expressed by appellant's nother,
who stated that she was living on a "fixed incone.” |In review ng
the record, we observe that no objection was made during the
restitution hearing. Simlarly, the issue was not raised in
appel l ant' s exceptions, and was not addressed during hearings held
on those exceptions. Thus, the issue has not been preserved for
our review. M. RWE 8-131(a). Cf. Bell v. State, 66 MI. App. 294,
303 (1986) (citing Brecker v. State, 304 M. 36 (1985)) (where
restitution is ordered as part of a crimnal sentence, |lack of a
tinmely objection to the court's failure to inquire into the ability

to pay constitutes a waiver of the issue).

JUDGMVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY AFFI RMED
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COSTS TO BE PAI D BY APPELLANT.



