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On Decenber 22, 1993, appellant, John A Langworthy, filed a
claim with the Health dainms Arbitration Ofice of Mryland
("HCAO') agai nst appellee, Juvenal R Coicochea, MD. On April 11,
1994, Langworthy filed a conplaint for assault and battery agai nst
Goi cochea in the GCrcuit Court for Montgonery County. Langworthy
cl ai med $300, 000 in damages. On April 14, 1994, the HCAO granted
Langworthy a ni nety-day extension to file a certificate of nmerit of
qual i fied expert. Langworthy failed to file the requisite
certificate and the HCAO di sm ssed Langworthy's claim On April
22, 1994, Coicochea filed a notion to dism ss Langworthy's circuit
court action, asserting that the court |acked jurisdiction because
Langworthy had failed to arbitrate his claimbefore the HCAO. The
circuit court granted Goicochea's notion. Langworthy filed a
notion for reconsideration which the circuit court denied. On
August 11, 1994, Langworthy filed an anended conplaint.
Subsequently, Goicochea filed a notion to strike the anended
conplaint, which the circuit court granted.

| ssues

Langworthy presents nunerous issues, which we rephrase and
consolidate into a single issue: Did the trial court properly
di sm ss Langworthy's conplaint for lack of jurisdiction?

Fact s
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In his original conplaint, Langworthy made the follow ng
al | egati ons:

1. On Novenber 27, 1992, . . . against
Plaintiff's will and without the Plaintiff's
consent, the Defendant intentionally assaulted
and battered Plaintiff's left inguinal area
with the full force of Defendant's |left
forefinger for approximately five (5) m nutes.

2. This assault and battery by the
Def endant has inflicted a permanently painful
injury in Plaintiff's left groin.

3. This assault and battery was
aggravated by Defendant's nmalice to physically
hurt the Plaintiff.

4. On Novenber 27, 1992, Plaintiff had
verbally contracted wth Def endant for
Def endant to provide Plaintiff with a routine
herni a exam nation and surgical consultation
for two hundred dollars ($200.00). As a
licensed general surgeon in the State of
Maryl and, the Defendant intentionally violated
this contract by Defendant's intentionally
hurting and permanently injuring Plaintiff's
left groin as described in paragraphs 1-3
above.

Wherefore, Plaintiff sues Defendant in
t he amount of three hundred thousand doll ars
. . for the permanent physical pain and
sufferlng inflicted by Defendant

The circuit court ruled that, pursuant to Maryland |law, "conpliance
with the Health Cains Mal practice Act is a condition precedent to
court action[,]" and dism ssed the conpl aint. The court stated:

It is clear to the Court froma review of
case law that [Langworthy's] cause of action
should first be submtted to arbitration
before the [HCAQ. In Jewell v. Ml anet, 322
Md. 262 (1991), a case factually simlar to
the one at bar, the Court held that in the
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absence of a concession that the conduct
conpl ained of had no conceivable validity as
part of the exam nation being conducted, the
Court could not conclude, as a matter of |aw,
the allegations were not subject to the Act.
Simlarly, in the instant case the Court
cannot determ ne that Langworthy's all egations
suffice to take the conplaint outside the Act.

In the typical case when the Grcuit
Court determnes that the [HCAQ should first
hear a case, the Grcuit Court should stay the
proceedi ngs before it pending the outcone of
arbitration. However, in the instant case the
Health Cains Arbitration Ofice dismssed
[ Langwort hy's] action for his failure to file
a Certificate of Merit of a Qualified Expert.

* * *

In the instant case, [Langworthy's]
failure to file the required Certificate of
Merit under Section 3-2A-04 is fatal to his
case. Because the Health Clains Arbitration
O fice dismssed [Langworthy's] case for his
nonconpliance, it is clear that [Langworthy]
has not exhausted his adm nistrative renedies.
It would be inappropriate for the Circuit
Court to stay this action when the Health
Clainms Arbitration Ofice has dismssed the
case for failure to follow the proper
pr ocedur es.

Di scussi on
Langworthy contends that the circuit court has jurisdiction to
hear his case because his conplaint alleges assault and battery and
therefore his claimis not within the scope of the Health C ains
Mal practice Act ("the Act"). The Act requires that
[a]ll clainms, suits, and actions, including
cross clains, third-party clains, and actions
under Subtitle 9 of this title, by a person

against a health care provider for nedical
injury allegedly suffered by the person in
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whi ch damages of nore than the limt of the
concurrent jurisdiction of the District Court
are sought are subject to and shall be
governed by the provisions of this subtitle.

Mi. Cts. & Jud. Proc. Code Ann., 8 3-2A-02(a) (Supp. 1994). A
medical injury is defined as an "injury arising or resulting from
the rendering or failure to render health care.” 1d. § 3-2A-01(f).
In Brown v. Rabbitt, 300 Md. 171 (1984), the Court clarified
the legislature's intent regarding the scope of the Act:
[I]t was clear to us that the legislature
intended to include in the scope of the Act
only those clainms for damages done to or
suffered by a person originating from the
giving of or failure to give health care
Thus the critical question is whether the
claimis based on the rendering or failure to
render health care and not the | abel placed on
the claim that is, tort or contract. | f
health care is or should have been rendered
and damage results therefrom then it is a

claim under the Act and nust first be
ar bi trat ed.

ld. at 175 (enphasi s added).

Simlarly, in Jewell v. Mlanet, 322 Ml. 262 (1991), the Court
di scussed the "el aborate scheme for the arbitration of nedica
mal practice clains[,] . . . set out in the Maryland Code (1974,
1989 Repl. Vol.) of the Courts and Judicial Proceedings Article as
subtitle 2A of title 3 . . . ." 1d. at 264-65. The Court held
that ""the Act covers only those clains for damages arising from
the rendering or failure to render health care where there has been

a breach by the defendant, in his professional capacity, of his
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duty to exercise his professional expertise or skill.'" Id. at 266
(quoting Cannon v. MKen, 296 Md. 27, 36 (1983)).
In Jewell, the appellant filed a conpl ai nt agai nst her doctor
for sexual abuse and assault. Wen it dism ssed the appellant's
conplaint the circuit court ruled:

[ The appel l ant] characterizes the physician's
actions as sexual abuse or assault. However
considering the purpose and extent of the
exam nations—to determne disconfort and
disability caused by rheumatic conditions of
t he nmuscl es, tendons, joints, bones or nerves
by a professional health care provider—the
"aggregate of operative facts" should be
weighed by an Arbitration Panel for its
judgment as to whether there has been a
violation of this doctor's duty to exercise
care.

ld. at 271.
The Court agreed wth the circuit court that " [t]he

determ nation of jurisdiction in cases involving an intentiona

tort of a professional nature lies not in. . . the |label given to
the tort . . . , but on the factual context in which the tort was
all egedly commtted.'" 1d. at 271-72. The Court noted that, in

oral argunent, it asked the doctor's attorney whether he planned to
defend agai nst the patient's action by

a denial of the allegations of the conplaint,
or did he plan to offer nedical testinony
tending to show that the insertion of [the
doctor's] finger in [the patient's] vagi na and
the touching of her breasts were not a
departure from the standard of care in a
physi cal exam nation to determ ne the extent
of di sability arising from chronic
nmuscul oskel et al pai n.
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ld. at 275. The Court explained that it pursued this line of
i nqui ry because,

if counsel had conceded that the conduct
conpl ai ned of had no conceivable validity as
part of the exam nation being conducted, the
resolution of the case would be for the trier
of fact in the circuit court as an action for
assault and  battery, not as a nedica
mal practice claim action for the arbitration
panel .

ld. The Court stated that, in the absence of such a concession, it

could not conclude, as a matter of law, that the appellant's

all egations were not subject to the Act. | d. In the case sub
judice, the circuit court determned that, like the Court in
Jewell, it could not tell whether Langworthy's allegations sufficed

to take the conplaint outside of the Act.

We agree with Langworthy that some actions are not arbitrable
under the Act. For exanple, in N chols, we stated that the
appel  ants' declaration "clearly sounded in traditional assault and
battery terns and all eged an intentional, malicious, wanton, and
reckless act,” and that the legislature did not intend "such a
claimto be within the Act even though such action took place
during the rendering of health care.” 296 Md. 154, 161 (1983).
Simlarly, according to the Court in Jewell, "the nere fact that
the chall enged conduct arose during the course of a consensua
physical examnation by a physician is [not] decisive of

jurisdiction. . . . [T]he resolution of the issue . . . is to be
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det erm ned by whether [the appellant's] clains were for a " nedical
injury.'" Jewell, 322 Ml. at 272.

Al t hough the docunents were not included in the Record
Extract, we reviewed the O aimFormand attachnments that Langworthy
filed wwth HCAO In that claim Langworthy asserted that CGoi cochea
had gi ven him"an extrenely painful hernia examnation by inserting
his left forefinger with full force into [Langworthy's] |eft
i nguinal area for approximately five mnutes." Langworthy attached
to his claima letter fromhis personal physician, Alan R Sheff,
M D. In his letter, Dr. Sheff stated:

This letter is witten at the request of ny
patient, John Langworthy, who believes he has
Iiable cause for a suit against [Goicochea].
H's claimis based on a painful exam nation by

Dr. Coicochea follow ng which M. Langworthy
has continued to conplain of pain in the left

groin. | amunable to find any evidence of a
physical injury although the patient insists
that he still has pain in the area.

The HCAO di sm ssed Langworthy's claim because Dr. Sheff's letter
did not neet the requirenments of "a certificate of a qualified
expert" as defined in 8 3-2A-04(b)(i), which provides that the
certificate nust contain a qualified expert's attestation "to
departure from standards of care, and that the departure from

standards of care is the proxi mte cause of the alleged injury

Al t hough Dr. Sheff's letter indicates that Langworthy has

neither a medical malpractice claimnor a claimfor assault and
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battery agai nst Goi cochea, "[o]Jur task is to determ ne whether the
torts alleged here are anong those intentional torts that are
covered by the Act." Long v. Rothbaum 68 M. App. 569, 575
(1986) . In Long, we determned that the appellant's clains of
fal se inprisonment and intentional infliction of enotional distress
were "nmedical injuries" within the neaning of the Act because the
cause of action arose out of the nedical treatnment itself and ot her
viol ations of mandated health care standards. |In N chols, however,
the Court of Appeals held that the cause of action did not fal
within the purview of the Act. There, the doctor, who was about to
remove sutures froma child s cheek, slapped the child and was sued
by the child' s parents for assault and battery. The Court stated
that "the cause of action (the slap) did not arise from a
negl i gent, reckless, or unnecessary suture renoval. Rather, the
slap was a gratuitous act that obviously was not part of the
medi cal treatnent."” Long, 68 M. App. at 577 (citing N chols,
supra).

In Long v. Rothbaum we observed that, when two separate
proceedi ngs are involved, the pending common | aw action shoul d not
be dism ssed so that the requisite special statutory proceedi ng may
be inplenmented and conpleted; rather, it was our intention that
t he common | aw action be held in abeyance until the disposition of
the statutory proceeding. Long, 68 M. App. at 579-80. In the

case sub judice, Langworthy clains that the circuit court has
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jurisdiction over his conplaint because Goicochea's rough and
injurious examnation of his left groin area constituted a
gratuitous act that obviously was not part of the nedical
treatnment, i.e., the routine hernia examnation. The circuit court
granted Coicochea's notion to dismss wthout deciding whether the
al I eged rough and injurious hernia examnation was a gratuitous act
and, possibly, an assault and battery. Simlarly the HCAO never
det erm ned whet her Langworthy's claimarose out of a nedical injury
or an assault and battery; the HCAO di sm ssed Langworthy's claim
for failure to file a certificate of nerit of qualified expert. |If
Goi cochea's exam nation of Langworthy constituted an assault and
battery, Langworthy would be unable to obtain a certificate of
merit of qualified expert for the purpose of the Act because, if an
exam ni ng physician determnes that the act all eged was an assaul t
and battery, the physician would be unable to certify that a
departure from the standards of care proximtely caused t he
alleged injury. Section 3-2A-04(b)(1)(i). Section 3-2A-01(f) of
the Act provides that ""Medical Injury' means arising or resulting
fromthe rendering or failure to render health care.” There nust
be a breach of a professional duty. In Nichols v. WIlson, the
Court quoted the follow ng from Cannon v. MKen, 296 Mi. 27 (1983):

"Thus, it seens patent the legislature, by

enacting the pertinent | egi sl ati on, was

reacting to a nedical malpractice insurance

“crisis' which was recognized as only

partially resol ved by creation of the Mdica
Mut ual Liability | nsur ance Soci ety of
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Mar yl and. It therefore is clear to us that
the legislature intended to include in the
scope of the Act only those clains for danages
done to or suffered by a person originating
from in pertinent part, the giving of or
failure to give health care. See al so Oxtoby
v. McCGowan, 294 Md. 83, . . . (1982). In our
view, the legislature did not intend that
clains for danmages against a health care
provi der, arising from non-professional
ci rcunst ances where there was no viol ation of
the provider's professional duty to exercise
care, to be covered by the Act. It is patent
that the legislature intended only those
clains which the courts have traditionally
viewed as professional nmalpractice to be
covered by the Act." N .chols, 296 MlI. at 160
(quoting Cannon, 296 Ml. at 34.)

Based on the foregoing, we conclude that a wlful and
del i berate act other than one usually involved in nedical treatnent
or examnation on the part of the physician, such as an assault and
battery, does not qualify as a "nmedical injury" as defined by the
Act. A wlful and deliberate act to assault and batter is not a
breach of a professional duty because a professional duty is one
required in the proper exercise of the profession.

In Jewel |, the Court instructed the parties to return to the
HCAO so that the HCAO coul d determ ne whether the claimfell within
the anbit of the Act, before proceeding with the tort claimin the
circuit court. The Court's holding in Jewell creates a curious
situation. Under Jewell, when a claimant is injured while
receiving nedical care, the claimant nust file with the HCAQ, which
then determ nes whether the claimarises out of a nedical injury;

however, in order to file aclaimwith the HCAO the clai nant nust
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file a certificate of nmerit of qualified expert. |If the claimis
unquestionably one for assault and battery, then the claimant wll
be unable to obtain a certificate of nerit of qualified expert.
Under the Act, if the claimant fails to file a certificate of nerit
of qualified expert, then the HCAO can not hear the case.
Therefore, a claimant with a legitimte assault and battery claim
wi |l never be able to have his case heard.

Following the Court's direction in Jewell and Cannon, we hold
t hat, because Langworthy asserts that his claimis one for assault
and Dbattery, the circuit court should determ ne whether
Langworthy's claim is based on an alleged gratuitous act that
obvi ously was not part of the nedical treatnent. |If the circuit
court determnes that Langworthy's claim arises out of the
rendering or failure to render health care, then it should dismss
the case for lack of jurisdiction; if the circuit court determ nes
that Langworthy's claimis one for assault and battery, then the
case should proceed in the circuit court.

JUDGVENT VACATED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT W TH
TH'S OPINION.  APPELLEE TO PAY THE
CCSTS.



