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Appel l ant, the Maryl and Conm ssion on Human Relations ("the
Comm ssion"), ostensibly filed this appeal after the Crcuit Court
for Anne Arundel County affirmed an order by the Comm ssion's
Appeal Board ("the Board") dismssing a charge of enploynment
di scrimnation that had been maintained by the Comm ssion staff
agai nst Anne Arundel County ("the County"). The charges agai nst
the County stemmed from a conplaint of discrimnation filed in
Oct ober 1990 by James F. Tucker. Tucker alleged that the County
had unlawful ly discrimnated against himwhen it had excluded him
from consideration for enploynment as a firefighter/enmergency
medi cal technician due to a congenital color vision deficiency.
Hearings on the matter were held before an admnistrative | aw j udge
("ALJ") of the Ofice of Adm nistrative Hearings. The ALJ issued
a provisional decision and order dism ssing the charges based upon
his determ nation that the Comm ssion staff and Tucker had fail ed
to satisfy their burden of denonstrating that Tucker net the
definition of a 'handi capped individual' under Ml. Ann. Code, Art.
49B, § 15(g). The Comm ssion staff appeal ed the ALJ's decision to
an appeal board of the Conm ssion, which affirnmed the ALJ's order
di sm ssing Tucker's conplaint. A Petition for Judicial Review was
filed on behalf of the Commssion in the GCrcuit Court for Anne
Arundel County. A subsequent tinely appeal to this Court foll owed

the circuit court's affirmance of the Board's deci sion.



BACKGROUND

To aid in the understanding of the case sub judice, we begin
with a contextual overview of the adm nistrative process that
enpl oynent discrimnation conplaints follow in Miryland.! The
Comm ssion, originally established by the General Assenbly in
1927,%2 administers and enforces the Mryland Fair Enploynent
Practices Law, Publ i c Acconmpdat i ons Law, and Housi ng
Discrimnation Law. The Comm ssion is conposed of nine nenbers who
are appointed by the Governor for terns of six years. Mar yl and
Ann. Code, Art. 49B, § 1. The Governor also appoints the
Comm ssion's Executive Director froma list of five nanes submtted
by the nine Comm ssion nenbers. Art. 49B, 8 2(a). Ceneral counsel
for the agency is appointed by the Executive Director with the
approval of the Comm ssion nmenbers. Art. 49B, § 2(c).

Article 49B, 8 9A provides that any person claimng to be

aggrieved by an alleged act of unlawful enploynent discrimnation

Citations herein to statutes and COMAR are to the section
nunbers as currently codified. Certain COVAR regul ati ons may have
appeared in differently nunbered subsections at the tine of the
events relevant to this appeal. Except where noted, no substantive
changes to the Rules of Procedure of the Comm ssion di scussed here
have occurred in the interim

2The Human Rel ati ons Conmi ssion traces its origin to Chapter
559 of the Acts of 1927, which created the Interracial Conm ssion.
In 1943, by Chapter 431 of the Acts of 1943, the Interracial
Comm ssion was reorganized as the Comm ssion to Study Problens
Affecting the Colored Popul ation. Renaned in 1951 as the
Comm ssion on Interracial Problens and Rel ations (Chapter 548, Acts
of 1951), the agency subsequently becane the Hunman Rel ations
Comm ssion by virtue of Chapter 83 of the Acts of 1968.
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may file a conplaint in witing wwth the Conm ssion stating the
name of the person or entity alleged to have commtted the act of
discrimnation and the particulars thereof. See also M. Regs
Code tit. XV, § 03.01.02A ("COWAR"). After the filing of a
conplaint, the Executive Director of the Conm ssion considers the
allegations. Art. 49B, 8 10. |If it is deened valid in accordance
with the considerations set forth in COVAR 14.03.01.02F(1), the
conplaint is authorized by the Executive Director or his or her
desi gnee. COVAR 14.03.01.03F(2). The matter is then referred to
ot her Comm ssion staff for pronpt investigation. The Conm ssion
staff nust serve upon the respondent a copy of the conplaint and
the witten findings of the staff. Art. 49B, 810; COVAR
14. 03. 01. 03G

If the staff's witten findings indicate that there is
probabl e cause for believing that a discrimnatory act within the
scope of Article 49B has been commtted, the Conm ssion staff, the
conpl ainant, and the respondent are required to enter into a
process of conciliation in order to attenpt to achieve a just
resolution of the discrimnatory practice. Art. 49B, § 10(b);
COVAR 14.03.01.07A. If no agreenent can be reached, the Executive
Director or deputy director may termnate the efforts to conciliate
the dispute and certify the case for public hearing. COVAR
14. 03. 01. O7B. Thereafter, the Executive Director forwards the

certified case to the Comm ssion's general counsel for further



processing. COVAR 14.03.01.08A(2). Upon reviewing the file, the
general counsel either remands the case to the Executive Director
or designee for further investigative proceedi ngs, or prepares the
case for public hearing. COVAR 14.03.01. 08A(3).

In preparing the case for hearing, the Conm ssion's general
counsel formulates a witten statenent of charges in support of the
conpl ai nt. The statenment of charges is then forwarded to a
Conmm ssi on-appoi nted hearing examner (currently an ALJ of the
Office of Adm nistrative Hearings)® together with a request for a
hearing date. COVAR 14.03.01.08B(1). After considering all of the
evidence, the ALJ issues a witten provisional order that
chronicles the facts upon which it is based, resolves all disputed
i ssues of material fact, and states his or her conclusions of |aw.
COVAR 14.03. 01. 09H. The provisional order also sets forth the
appropriate relief to be granted in the event of a finding that the
respondent has engaged in an unlawful discrimnatory act. I d.;
Art. 49B, § 11(e). If no discrimnatory act is found, the ALJ

states his or her findings of fact and i ssues an order dism ssing

At the tinme Tucker's discrimnation case was certified, the
Rul es of Procedure of the Comm ssion on Human Rel ations provi ded
for a hearing exam ner, appointed by the Conmm ssion pursuant to
Art. 49B, 8§ 1(b), to conduct the initial hearing in a contested
case. The Comm ssion subsequently anmended its procedural rules
pursuant to Ml. Code Ann., State Gov't § 10-207 (1993 Repl. Vol.)
to delegate to the Ofice of Adm nistrative Hearings ("QAH') the
responsibility for conducting such a hearing. See COWAR
14.03.01.08(B)(1) (1994); see also Kohli v. LOOC, Inc., 103 M.
App. 694, 711-13 (1995).



the conplaint. Art. 49B, § 11(g); COVAR 14.03.01.09H(3).

Either the Commssion staff, the respondent, or the
conpl ainant may note an appeal from the provisional order to an
appeal board of the Comm ssion. COVAR 14.03.01.10A(1). It is this

right of further admnistrative appeal that nmakes the ALJ's

deci si on provisional. If no tinely appeal is taken, the ALJ's
deci sion becones the final decision of the Conmm ssion. COVAR
14.03.01. 09H(5) . | f an appeal to an appeal board is noted, the

status of the ALJ's decision is subject to the outcone of that
appeal .

The chai rperson of the Conm ssion appoi nts an appeal board of
t hree comm ssioners who decide the appeal. COVAR 14.03.01. 10D
Art. 49B, 8 3(d). The board determ nes whether it w shes to hear
oral argunment. After considering the evidence that was before the
ALJ, the board may affirm reverse, or nodify the provisional order
in accordance with the standards set forth in the Comm ssion's
rul es of procedure. COVAR 14.03.01.10F(1); see also Kohli v. LOCC,
Inc., 103 Md. App. 694 (1995). The board then issues the fina
deci sion and order of the Conm ssion. Wen applicable, all parties
to the case are served with a notice of the right to apply for
judicial review of the final order under the appropriate provisions
of the Maryland Adm nistrative Procedures Act ("APA"). COVAR
14. 03. 01. 10F( 4).

Maryl and Code Ann., State Gov't § 10-222 (Supp. 1994) of the



APA governs all actions for judicial review of admnistrative
agency decisions filed on or after 1 June 1993.4 A party to a
contested case who is aggrieved by the final decision of the agency
is entitled to seek judicial review of the decision as provided in
that section. Section 10-222 specifically provides that an agency
is permtted to seek judicial review of a decision if the agency
was a party to the proceedi ngs before the agency. § 10-222(a)(2).
In a proceeding for judicial review pursuant to 8§ 10-222, the court

may:

(1) remand the case for further
pr oceedi ngs;
(2) affirmthe final decision; or
(3) reverse or nodify the decision if
any substantial right of the petitioner may
have been prejudiced because a finding,
concl usi on, or deci sion:
(1) is unconstitutional;
(11) exceeds the statutory authority
or jurisdiction of the final decision naker;
(ti1) results from an unl awful
procedur e;
(iv) is affected by any other error of
I aw;

(v) is unsupported by conpetent,
material, and substantial evidence in |ight of
the entire record as submtted; or

(vi) is arbitrary or capricious.

Section 10-222(h).

FACTS

On 22 February 1990, Janmes F. Tucker applied for the position

‘See chapter 59, section 5 of the Acts of 1993.
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of Firefighter Il with the Anne Arundel County Fire Departnent.
Firefighter Il is an entry level position that entails severa
energency services responsibilities, including extinguishing fires,
operating fire and rescue equipnment, and rendering enmergency
medi cal care to sick and injured persons. The Anne Arundel County
sel ection process for this position required Tucker to submt to a
witten and oral evaluation, a prelimnary physical and nedica
screening, a physical and nedical examnation, a background
i nvestigation, and a final selection review

Upon successfully conpleting the witten exam nation and oral
interview, Tucker was placed in the "nost qualified group for
further processing.” He was therefore permtted to proceed with
t he next phase, involving the prelimnary nedical screening, which
he conpleted on 16 May 1990 at the Chesapeake Medical Center. 1In
part, the screening involved the admnistration of the Ishihara
Plate Test, a comonly used vision screening exam nation that
consists of a series of printed plates of different colored dots
patterned in the shape of nunbers. Tucker, who was enployed as a
tractor-trailer driver, had been tested for color vision on three
previ ous occasions as part of physical exam nations mandated by the
United States Departnent of Transportation because of his
enpl oynent . Al t hough he had passed each of those prior visual
exam nations, Tucker failed the Ishihara test. As a result, he was
referred to the WIner Eye Institute of the Johns Hopkins
Uni versity School of Medicine. There, Tucker was adm nistered the
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Ananol oscope Plate Test ("APT"), which differentiates between
persons whose color vision is classified as "anonal ous trichromacy”
(a disorder in which an individual discrimnates colors using the
red, blue, and green primary colors of normal vision, but is |ess
able to discrimnate shades of colors than a normal observer) and
those with "dichromacy" (a vision deficiency in which the cone
receptors in an individual's eyes are effectively mssing one of
the three normal col or pignents). Tucker was di agnosed on 30 May
1990 as a dichromat of the deuteranopic type, indicating that he
was mssing the gene for green pignent absorption in the cone
receptors in the eye, and therefore uses only two primary colors
(instead of the normal three) to nake all color matches. Depending
upon the field conditions, deuteranopes experience varying degrees
of difficulty distinguishing shades of red and green.

The nedi cal standards devel oped by Anne Arundel County for
public safety positions (which include firefighters) provide that
applicants with col or vision deficiencies are acceptabl e, depending
on the nature and severity of the condition and the job to be
per f ornmed. Al though no diagnostic specifications were nade
applicable to firefighters, the County has applied the standards to
exclude all persons diagnosed as "dichromats"” from entry-Ievel
uni formed positions within the fire departnment. Persons di agnosed
wi th "anomal ous trichromacy,"” however, are considered "acceptable."”
After receiving the results of Tucker's vision tests, the County

consulted with its physicians. Based upon Tucker's diagnosis



follow ng the adm nistration of APT, the County excluded himfrom
further processing for the Firefighter Il position.

Thereafter, on 4 Cctober 1990, Tucker filed a verified
conplaint with the Comm ssion, alleging that the Anne Arundel
County Fire Departnent had di scrim nated against himon the basis
of his "physical handicap, partial color blindness to shades of
green." In his conplaint, Tucker indicated that he had five years
of volunteer firefighting experience, that his then current
occupation as a truck driver required reading col or coding, that he
had passed the notor vehicle test to drive a tractor-trailer, and
that he had no trouble reading traffic signals. Tucker further
reveal ed that he had been unaware of his condition until he was
di agnosed as a deuteranopic dichromat as a result of the required
prelimnary nmedi cal screening for the County position.

The Comm ssion staff conducted an investigation and on 25
April 1991 issued a witten finding of probable cause for believing
that the Fire Departnment had unlawfully discrimnated against
Tucker in violation of Article 49B of the Annotated Code of
Maryl and. Efforts to resolve the alleged discrimnation through
conciliation failed, and on 6 March 1992, the case was certified
for public hearing.

On 9 June 1992, the Ofice of GCeneral Counsel for the
Comm ssion filed a statenent of charges, on behal f of Tucker, with
the Maryland O fice of Admnistrative Hearings. The charges
all eged that the Anne Arundel County Fire Departnent and County
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Personnel Ofice had engaged in unlawful discrimnation by their
"failure to hire [Tucker] because of his actual or perceived visual
i npai rment, color blindness, where such inpairnment does not
reasonably preclude the performance of the position of
firefighter." Public evidentiary hearings on the matter were
conducted before an ALJ on 14-15 and 17-18 Decenber 1992. 1In his
provi si onal opinion and order issued on 29 June 1993, the ALJ found
that Tucker had no limtation of any kind on his mjor life
activities, that he had been hired for every job for which he had
applied, and that neither he nor anyone around hi mhad known of his
vision condition prior to his physical pre-screening for the
Firefighter Il position. The ALJ concluded that Tucker was neither
a handi capped person within the nmeaning of Article 49B, nor was
percei ved as having a handicap within the expanded definition set

forth in COVAR 14.03.02.03,° and that he therefore was not entitl ed

SUnder Article 49B, 8 15(g), a person who possesses "any
degree of . . . visual inpairnment” which is caused by a "birth
defect" neets the definition of a handi capped i ndividual. The
definition is nore fully explained in Ml. Regs. Code, tit. XV §
03.02. 03, which provides that a handi capped i ndividual is one who:

Has a physical, nental or enotional handicap
as defined above; and whose condition is
denonstrabl e by nedically accepted clinical or
di agnostic techniques, and which constitutes
or is regarded as constituting a substanti al
limtation on one or nore of a person's nmjor
life activities. Mjor life activities may be
considered to include . . . enpl oynent

(Enphasi s supplied). The COVAR definition has been accepted as a
10



to relief on a claim of enploynent discrimnation. Accordingly,
the ALJ ordered that Tucker's conplaint be dism ssed.

On 9 July 1993, the General Counsel of the Comm ssion appeal ed
the ALJ's decision to an appeal board of the Conm ssion. The
appeal was specifically directed at the ALJ's failure to find that
Anne Arundel County regarded Tucker as handi capped. 1In claimng
that the ALJ's conclusion was both based upon the incorrect |egal
standard and was unsupported by substantial evidence, the
Comm ssion staff contended that Tucker was perceived by the County
as having a condition that constitutes a substantial limtation on
one or nore of his major life activities, and therefore net the
COMAR definition of a handi capped i ndividual .

An appeal board of three conm ssioners, designated by the
chai rperson of the Conm ssion, held a hearing on 14 Decenber 1993
at which an Assistant General Counsel for the Comm ssion appeared
on behalf of Tucker and the Comm ssion staff and an Assistant
County Attorney represented the County. On 23 February 1994, the
Board issued the final decision and order of the Comm ssion in
which it concluded that the evidence did not denonstrate that the
County had percei ved Tucker as having a substantial limtation in

enpl oyability. Reasoning that the testinony showed nerely that the

valid anmplification of the Article 49B definition. See, e.g., Mass
Transit Admn. v. Maryland Comm ssion on Human Rel ations, 68 M.

App. 703, 710-11 (1986).
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County consi dered Tucker to be unsuited for the particular position
for which he had applied, the Board determ ned that Tucker and the
Comm ssion staff had not net the burden of proving by a
preponderance of the evidence that the County's failure to hire
Tucker constituted wunlawful enploynent discrimnation. I t
therefore affirmed the AL)'s decision inits entirety and di sm ssed
Tucker's conpl ai nt. No further adm nistrative appeal from the
Board's decision is provided by statute or regul ation.

Apparently unsatisfied with the decision of the Board, the
Executive Director of the Comm ssion, in concert with the CGenera
Counsel to the Conmm ssion, authorized the filing of a petition for
judicial review of the Board's decision.® The petition was filed
on behal f of the Comm ssion, by and through its General Counsel, on
28 March 1994 in the Grcuit Court for Anne Arundel County.
Tucker, although notified of the Conm ssion's appeal, did not
appeal separately, nor did he participate in the proceedings in the
circuit court. After considering the argunents of counsel and the
evi dence adduced at the admnistrative hearings, the circuit court
determned that the Board's decision was based upon a correct
interpretation of the |aw and supported by substantial evidence.
Consequently, that court, in a 6 Septenber 1994 order, affirmed the

Board's decision and denied all relief requested by the Conm ssion

6As discussed nore fully infra, we were advised at ora
argunent by counsel for the Comm ssion as to which individuals
within the Conm ssion staff had sanctioned the application for
judicial review.
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staff on behalf of Tucker. The circuit court did not decide, and
the parties did not raise, any question of standing to nmaintain the
judicial review proceedings. This tinely appeal followed. Again,
Tucker did not join in this appeal, nor did he participate in any

of its proceedings.

DI SCUSSI ON
l.

The O fice of the General Counsel for the Maryland Conmm ssion
on Human Rel ations asks us to address three questions concerning
|l egal errors allegedly made by the ALJ and the Board. W perceive,
however, a threshold issue in this case, not raised by either
party, as to whether the agents of the Comm ssion who authorized
and sought judicial review of the Board's order had the authority
to do so on behalf of the Comm ssion.

Ordinarily, an appellate court wll consider only an issue
that is properly raised in or decided by the court below, unless
the question involves the jurisdiction of the appellate court to
hear the matter. County Council of Prince George's County V.
O fen, 334 Md. 499, 508 (1994); Moats v. City of Hagerstown, 324
Md. 519, 524-25 (1991). Under certain circunstances, however, our
cases have recogni zed that an appellate court possesses discretion
to consider questions that were neither decided by the trial judge

nor raised by the parties. See Ofen, supra, id. and the cases

13



cited therein. The Court of Appeals has indicated that, "because
of inportant public policy considerations, there is a limted
category of issues, in addition to jurisdiction, which an appellate
court will address even thought they were not raised by a party."
ld. 334 Md. at 509 (quoting Moats, supra, 324 Ml. at 525).

Maryl and appel | ate cases have di scussed two views as to the
rai sing of standing issues on appeal. In Joseph H Minson Co. V.
Secretary of State, 294 Ml. 160 (1982), aff'd, Secretary of State
v. Joseph H Minson Co. 467 U. S. 947 (1984), the Court recognized
conflicting case | aw concerning review of a party's standi ng absent
proper preservation of the issue. In that case, the appellee
attenpted to rai se on appeal the issue of standing w thout having
taken a cross-appeal. In its analysis, the Court acknow edged t hat
several Maryland cases "take the position that, if the plaintiff's
al l eged |l ack of standing is not properly raised by the defendant,
an appellate court will not consider the matter."” Id. at 169. It
proceeded to exam ne both prior Mryland decisions in which the
appel l ate court woul d not consider the question of |ack of standing
where the issue had not been properly raised by a defendant bel ow,
and cases suggesting that the standing of a party to nmaintain an
action is an issue that an appellate court will address on its own
not i on. ld. at 169-70. The rationale for the latter view, the
Court reasoned, was "that, if a plaintiff |acks standing, there may

be no 'interested parties' asserting adverse clains, and thus there
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may be no 'justiciable controversy,' which is a matter regularly
noticed by appellate courts sua sponte.” id. at 170; see al so Reyes
v. Prince George's County, 281 Md. 279, 288 (1977); Harford County
v. Schultz, 280 Md. 77 (1977). The Munson Court, recogni zing that
resolution of whether the standing issue was properly before the
Court would not alter the result in the case before it, did not
resol ve whether a conflict existed anong the cases concerning the
rai sing of the issue of standing on appeal and, if such a conflict
exi sted, how it should be resol ved.

In Maryland Departnment of Public Safety and Correctional
Services v. Bailey, 95 MI. App. 12 (1993), rev'd on other grounds,
333 Md. 397 (1994), we had occasion to consider whether the issue
of standing was properly before us on appeal although it had not
been raised in the circuit court. In Bailey, a supervisory
enpl oyee of the Maryland Division of Corrections filed a grievance
petition pursuant to the Mryland State Enployee Gievance
Procedures claimng that he had been inproperly prohibited from
representing State enployees in grievance proceedings. The
Depart nent of Publ i c Saf ety and Correctional Servi ces
("Departnment”) prevailed on the issue of standing at the hearing
before the agency. |In the enployee's appeal of the decision of the
agency, the circuit court reversed on the ground that the order
bel ow was prem sed upon an erroneous conclusion of law. \Wen the

Departnent appealed to this Court, the enpl oyee contended at oral
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argunent that the issue of standing had not been raised in the
circuit court and was therefore not preserved for our review. In
deciding that the issue of standing was properly before us under
t hose circunstances, we interpreted the discussion in Minson as
fol | ows:

In any event, the view first stated in Minson

t hat opines that standing cannot be raised for

the first time on appeal, to the extent it is

not dicta, as we read it, applies only when an

appellee attenpts to raise such an issue.

Even then, it is based on the theory that an

appel | ee who does not file a tinely appeal may

not thereafter insert an issue not raised in

the appellant's brief(citation omtted).
Bai |l ey, supra, 95 M. App. at 26-27 (enphasis in original). Thus,
in Bailey, we construed the cases declining to address the question
of standing when it was raised for the first tinme on appeal as a
[imtation solely upon an appell ee seeking to secure review of the
I ssue. Al t hough, on certiorari, the Court of Appeals reached a
result contrary to our own on the nmerits of the case, the Court
concurred in our conclusion that the issue of standing was properly
bef ore us. Bail ey, 333 MI. at 403-04. CQur reasoning in Bailey
t hus appears to support the view that the Court in Minson did not
seek to preclude a court's ability to raise the question of
standi ng sua sponte.

More recently, in Sipes v. Board of Minicipal and Zoning

Appeal s, 99 Ml. App. 78 (1994), several environnental organizations

appeal ed a decision by the Board of Minicipal and Zoni ng Appeal s of

16



Baltinore Gty ("Board") that had approved a sal vage conpany's
application for a conditional use of a junk yard. The sal vage
conpany noved to dismss on the grounds that the environnenta
organi zations |acked standing to appeal. The circuit court,
declining to rule on that notion because it had in the interim
permtted an otherw se aggrieved party to intervene, ultimtely
affirmed the Board's action. On appeal to this Court, the appellee
Board, wi thout noting a cross-appeal, attenpted to challenge the
circuit court's refusal to dismss the appeal on the issue of
st andi ng. Confronted squarely with the issue that the Court of
Appeal s had not been obligated to resolve in Munson, we held that
the appellees' failure to note a cross-appeal from the circuit
court judgnent did not preclude our consideration of the issue of
standing. In reaching our decision, we found the second |ine of
cases discussed in Munson, permtting the appellate court to raise
the issue of standing sua sponte, to be persuasive. In reasoning
that the failure of a party to file a notice of cross-appeal does
not prevent an appellate court from considering whether it has
jurisdiction over the case, we concluded that the absence of a
cross-appeal |ikew se should not prevent us fromdeciding the issue
of standing.

Al t hough Si pes and Bail ey both involved circunstances in which
one of the parties to the action sought to raise the question of

standing at sone stage in the overall proceedings, we decided in
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Sipes that the better view permts us to consider the issue on our
own notion, regardl ess of the absence of the parties' initiative on
that score. In adopting the rationale of the second category of
cases di scussed in Minson, we explained that "although the issue of
standing may not be jurisdictional in nature, it does go to the
very heart of whether the controversy before the court is
justiciable. |If the controversy is nonjusticiable, it should not
be before the court, and therefore nust be dismssed."” Sipes,
supra, 99 M. App. at 87-88 (citations omtted). I n accordance
with this reasoning, we consider the issue of standing as falling
within the category of cases, in addition to jurisdiction, that an
appel l ate court nmay address although it was not raised by a party.
See also Ofen, supra, 334 Mil. at 509 (suggesting that the standing
of a party would fall wthin that limted category of issues that
an appellate court mght raise sua sponte). In the case sub
judice, we believe it appropriate to consider whether the Executive
Director and General Counsel of the Conm ssion, who authorized the
appeal of the agency's final decision, possessed standing to seek

judicial review of the Board' s order.

.
Prior to 1993, Maryland jurisprudence had traditionally taken
a narrow view regarding the capacity of an admnistrative agency to

seek judicial review of its own decisions. The rule in Zoning
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Appeal s Board v. MKinney, 174 M. 551 (1938), which has been
applied over the years, stated that an admnistrative agency
exercising a quasi-judicial function usually is not entitled to
appeal from a circuit court judgnent reversing the agency's
deci si on, absent specific statutory authority. ld. at 564; see
al so Maryl and Board of Pharmacy v. Peco, Inc., 234 Ml. 200 (1964).
The reasoning in MKinney was derived fromthe principle that an
adm ni strative agency has no interest in it's decision different
fromthat which a judicial or quasi-judicial tribunal would have --
to decide cases that conme before it in a fair and inpartial manner.
See McKinney, supra, 174 M. at 564. Just as a trial judge
reversed by an internediate appellate court is not entitled to
appeal that decision to a higher court, an adm nistrative agency
that operates in a quasi-judicial node was said not to have an
interest in the outcone of the case. As enunciated by the Court of
Appeal s in Maryl and Board of Registration v. Armacost, 286 M. 353,
354-55 (1979)(internal citations omtted):
Typically, admnistrative agencies
perform quasi-judicial and quasi-|egislative
functions. Generally, an admnistrative
agency acting in a quasi-judicial capacity
cannot appeal when one of its decisions is
reversed by a court of conpetent jurisdiction
unl ess the authority to appeal to a higher
court IS provi ded by I aw. When an
adm nistrative agency functions in this
capacity, it is inmmterial whether the issue
involved relates to a matter of procedure or

substance. In either event, absent statutory
authority, it has no standing to appeal.
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We further explained the precepts of McKinney and its progeny in
Board of County Commirs v. H Manny Holtz, Inc., 60 Ml. App. 133
(1984), where we reasoned:

[ T] he disqualification, or lack of standing

[of the agency], arises ultimately from the

proposition that the agency is not a party to

the adm ni strative proceeding before it. That

is why it has no cognizable interest in the

outcone of the proceeding; that is why it is

not regarded as a proper party in the circuit

court, even as a respondent/appel |l ee; and that

is why it has no authority to appeal from a

judgnent of the circuit court that reverses or

nodifies its adm nistrative decision.
The principles espoused in MKinney and Peco, although stated in
the context of an agency's effort to overturn the circuit court's
reversal of its own decision, would thus appear to apply w th equal
force under circunstances in which an agency appears to seek a
court reversal of its own final decision. 1In both instances, it
can be said that, absent statutory authority, an admnistrative
agency that has itself supplied the final decision of the agency is
not an aggrieved party or a proper party on appeal.

By chapter 59 of the Acts of 1993, the GCeneral Assenbly
appeared to abrogate conpletely the MKi nney-Peco doctrine with
respect to state admnistrative agencies subject to the
Adm ni strative Procedures Act. See MI. Racing Coommin v. Castrenze,
335 Md. 284, 295 n.4 (1994). WMaryland Code Ann., State Gov't § 10-
222 (Supp. 1994) specifically recognizes that admnistrative

agencies that participate as parties in admnistrative proceedi ngs
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may pursue judicial review of the agency's final decision. Section
10- 222(a), which, as discussed supra, applies to all actions for
judicial review filed on or after 1 June 1993, provides in
pertinent part:

Revi ew of final decision. - (1). . . a party

who is aggrieved by the final decision in a

contested case is entitled to judicial review

of the decision as provided in this section.

(2) An agency, including an agency that has

del egated a contested case to the Ofice [of

Adm nistrative Hearings], 1is entitled to

judicial review of a decision as provided in

this section if the agency was a party before

t he agency or the Ofice.
As the Commssion in the instant case ostensibly filed its petition
for judicial review of the Board' s decision on 28 March 1994, the
provi sions of 8 10-222 apply to the case sub judice.

We recognize that, where judicial review is provided by
statute, the statutory nethod of review is exclusive and fetters a
court in exercising its inherent powers in reviewng admnistrative
agency deci sions. See Commission on Medical D scipline v.
Stillmn, 291 M. 390, 404-05 (1981) Under such circunstances,
the statute defines the limts of a court's power to review the
determ nations of the agency. id.; see also Lee v. Secretary of
State and Mhoney, 251 M. 134, 139 (1968). Pursuant to its
express ternms, 8 10-222 permts an agency to appeal fromthe final

decision in a contested case. "Agency," as defined by § 10-201(b)

of the APA, which was in effect at all tines relevant to the case
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sub judi ce,’ nmeans:

(1) an officer or unit of the State
governnment authorized by law to adjudicate
contested cases; or
(2) a unit that
(1) is created by general |aw
(ii1) operates in at least 2 counties;
and
(tit) is authorized by law to
adj udi cate contested cases.
The Comm ssion on Human Rel ations is established in Ml. Ann. Code,
Art. 49B, § 1. That section specifies that the Conm ssion
"consist[s] of nine nenbers who shall be appointed by the Governor
for atermof six years, by and wth the advice and consent of the
Senate." Article 49B vests in the Commssion itself al
responsibilities pertaining to the adjudi cation of contested cases.
Pursuant to Article 49B, 8§ 2(b), "the Comm ssion shall appoint
hearing examners . . . [to] conduct hearings, make findings of

fact, and draw conclusions of law in discrimnation cases assigned

to the hearing examner." In addition, 8 3(d) provides that "the
Comm ssioners . . . shall serve as an appeal board for the review
of decisions of the hearing examner." Based upon the statutory

framework that defines the duties and authority of the Conm ssion,
it is clear to us that the Comm ssion, consisting of its nine

menbers, constitutes the "agency" within the neaning of 8 10-201 of

"The current definition of agency is codified in Ml. Code
Ann., State Gov't 8§ 10-202 (Supp. 1994). Pursuant to chapter 59,
section 5 of the Acts of 1993, the provisions of 8§ 10-202 were nade
applicable only to admnistrative proceedings conmmencing on or
after 1 June 1993.
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t he APA.

In the case sub judice, the petition for judicial reviewfiled
inthe circuit court and the notice of appeal filed in this Court
i ndicate that the Comm ssion, by and through the agency's General
Counsel and Assistant General Counsel, was the party that was
seeking review of the ALJ's and the Board' s decision. Nonetheless,
it struck us as incongruous that the Comm ssion would be appealing
fromits own final admnistrative decision, § 10-222(a) of the APA
not wi t hst andi ng. Because neither the record nor the parties’
briefs reflected whether or why the Conm ssioners thensel ves had
sanctioned seeking judicial review of the Board' s decision, our
Clerk's office tel ephonically advised counsel for the parties that
the foll owi ng questions woul d be propounded to them by the panel at
oral argunment:

1. Dd the Commssioners of the Human
Rel ati ons Comm ssion specifically authorize
seeking judicial review of the Appeal Board's
decision in this case?

2. If authorization to seek review in this
matter was not given by the Comm ssioners, who
made the decision, on behal f of t he
Comm ssion, to petition for such review?

In response to these queries, counsel for the Conm ssion
conceded at oral argunent that the Executive Director of the
Comm ssion and the agency's GCeneral Counsel, and not the

Comm ssi oners, had nmade the decision to seek review of the Board's

deci sion. The Comm ssion's appel |l ate counsel proffered to us that,
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at some unspecified tinme in the past, the Conmm ssioners had
del egated to the Executive Director and General Counsel the
authority to determ ne whether to take an appeal of an appea
board's action.® Counsel conceded, however, that such del egation
was nerely an unmenorialized internal agency practice that had not
been authorized by any statute, COMAR rule, or, for that matter,
any published rule or edict generally discoverable by the public.
Apparently, it has nmerely been, at best, a policy of sone duration
within the institutional nmenory of at |east sone Comm ssion staff
that the Executive Director and General Counsel nake the decision
whet her to seek judicial review in contested cases on an ad hoc

basi s.

8As indi cated supra, the Executive Director of the Conm ssion
is appointed by the Governor froma list of five nanes submtted by
the Comm ssion, and "shall perform such duties as nmay be prescri bed
by the Comm ssion.”™ M. Ann. Code of 1957, Art. 49B § 2(a). By
statute, the Executive Director retains the authority to appoint
General Counsel for the Conm ssion. Art. 49B 8§ 2(c)(1). Though
solicited by us, appellant's counsel at oral argunment was unable to
identify in the mnutes of the Conm ssion's neetings or el sewhere
where the delegation to the Executive D rector and/or GCeneral
Counsel of any authority to act as they did in this case (or any
case) had been nenorialized.

It appears clear to us that the |egislature intended the
Comm ssion's General Counsel to act in a representative capacity
and as a legal advisor to the Conm ssioners, sans any origina
authority save that conferred by statute or where lawfully
del egated by the Conm ssioners. Art. 49B, 8 2(c); 12(a).
Consequently, the GCeneral Counsel 1is the attorney and the
Comm ssion, in the enbodi ment of the Conm ssioners, is the client.
The Executive Director, on the other hand, is generally dependent
on the Comm ssioners for a description of his or her duties. Art.
49B, § 2(a); but see 8§ 10(a).
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We believe that, for a petition for judicial review by the
Comm ssion to be proper under § 10-222 of the APA, it nust be
approved by the appropriate individual or group of individuals
conprising the agency, wthin whomis reposed the ultimate | egal
authority to pursue such review. Assum ng, w thout deciding, that
8§ 10-222 stands for the proposition that the Human Rel ations
Conmm ssion can appeal fromits own appeal board's decision, the
authority to seek judicial review in a contested case rests with
t he nine Conm ssioners. Because the power to authorize judicia
review rests exclusively in the "agency" by statute, the
Comm ssioners thenselves nust sanction any determnation to
adj udicate a contested enploynent discrimnation case beyond the
decision of an appeal board of the Conm ssion. As we have
suggested in note 8, supra, the Commssion and its CGeneral Counsel,
for the purposes of this case, assune a rel ative posture anal ogous
to that which exists between an attorney and client, whereby the
General Counsel is the attorney and the Commi ssion is the client.
Under Maryland |aw, an attorney has no right on his own initiative
to appeal froman order or judgnent affecting the interests of his
client. Brantley v. Fallston Hospital, 333 Mi. 507, 512 (1994).
Al though an attorney must informhis or her client of the various
| egal avenues that are available to the client, the client nust
make the ultimate decision as to the end he or she seeks. State v.

McKenzie, 17 M. App. 563, 588 (1973); see also Brantley, supra,
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333 Mi. 507 (attorney's authority to file an appeal term nated upon
the death of his <client); Bosley v. Dorsey, 191 M. 229
(1948) (superseded by statute as stated in Public Service Commin v.
Maryl and Peopl e's Counsel, 309 Mi. 1 (1987)) (People's Counsel, a
creature of statute that was nerely acting in its legislatively-
created capacity to appear on behal f of the public, was not a party
in interest in the subject matter of the suit such that it could
prosecute appeal froman order of the Public Service Comm ssion of
Maryland). As it has not been denonstrated in this case that the

Conmi ssioners authorized judicial review before it was initiated,?®

Though the Conmi ssion has not explicitly argued that,
assum ng that the Comm ssioners did not specifically authorize the
Executive Director and Ceneral Counsel to file the petition for
judicial review that was filed in this case, the Comm ssion
Chairperson's 29 April 1994 execution of the notice to the parties
required by Rule 7-202(d)(2) is the equivalent of a ratification by
the "agency" after the fact, it may be inferred from appellant's
counsel's subm ssion in response to our 5 My 1995 order that
appellant is relying on that notice to denonstrate that judicial
review was sought with the Comm ssion's authority. For such an
argunent to be worthy of substantive analysis, however, the record
woul d need to disclose, at a mninum that the execution of the
Rul e 7-202(d)(2) notice by the Conm ssion Chairperson cane within
the time during which a petition for judicial review could have
been filed had the Comm ssioners thenselves actually acted to
authorize the seeking of such relief. See MI. Rule 7-203
(requiring a petition for judicial reviewto be filed within thirty
days after the date the agency sent notice of the order to the
petitioner where the sending of such notice is required by |aw);
see also Switkes v. McShain, 202 Ml. 340 (1953)(substitution of a
proper appellant in an appeal originally taken by an inproper party
could not be considered a ratification of the original appeal,
where the proper appellant did not enter the action within the tine
prescribed by law for noting the appeal); Sipes v. Board of
Muni ci pal and Zoni ng Appeals, supra, 99 Mil. App. at 98 (notion to
intervene on appeal in an action in which none of the original

26



or that such decision-nmaking authority was properly delegated to
the Commission's Executive Director and General Counsel, it
therefore follows that the circuit court |acked the authority to

entertain this appeal.

JUDGVENT OF THE G RCU T COURT FOR ANNE

ARUNDEL COUNTY VACATED, CASE REMANDED
W TH DI RECTI ONS THAT THE PETI Tl ON
FOR JUDI CI AL REVI EW BE DI SM SSED,
COSTS TO BE PAI D BY APPELLANT.

parties had standing to take the appeal was untinely where period
for appealing the decision had al ready expired).

This record does not disclose whether the Board's decision was
served on the parties, as required by COVAR 14.03.01.10F, on or
after the date the decision was rendered on 23 February 1994. |If
such service, i.e. mailing or hand delivery, were effective as of
23 February 1994, the tine for filing a petition for judicia
revi ew woul d have expired on 25 March 1994, prior to the 29 Apri
1994 certification by the Chairperson of the transmttal of the
Rul e 7-202(d)(2) notice. By the sanme token, because the record is
silent as to a latter date of service of the Board s decision,
appel lant is unable to denonstrate that the Rule 7-202(d)(2) notice
was executed within the thirty day appeal period. Even were that
possible, the further question of whether the Chairperson was
properly enpowered to act on the Commssioners' behalf in
determining whether to initiate or perpetuate judicial review
proceedi ngs goes unanswered on this record.

1°0n the record of this case, we do not deci de whether such a
del egation, if proven, would have been proper.
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