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Crimnal Law - Attenpted Second Degree Murder - Assault Wth Intent
to Murder - Appellant infected with the AIDS virus is not entitled
to the benefit of the inference that would mtigate his guilt when
the trial court reasonably could have inferred fromcircunstanti al
evi dence that appellant's attenpted rape of his victimdenonstrated
an intent to nurder the victim Hel d: Convictions for attenpted

second degree nurder and assault with intent to nurder affirned.
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The State filed a twenty-three count indictnent in the Grcuit
Court for Prince Ceorge's County agai nst appellant, Dw ght Ral ph
Smal | wood. Appel lant pleaded guilty to charges of attenpted first
degree rape and robbery with a deadly weapon. Based on an agreed
statenent of facts, the trial court tried appellant on charges of
assault with intent to nurder, attenpted second degree nurder, and
reckl ess endanger nent. After convicting appellant on those
charges, the trial court inposed concurrent sentences of life
i nprisonnent for attenpted first degree rape, twenty years for
robbery with a deadly weapon, thirty years for assault with intent
to murder, thirty years for attenpted second degree nurder, and
five years for reckl ess endangernent. Appellant was al so charged
with and convicted of rape and robbery with a deadly weapon in two
ot her cases, neither of which are the subject of this appeal.

| ssue

Appel | ant raises the followi ng issue: \Wether the evidence
and the court's factual findings sufficiently support appellant's
convictions of assault with intent to nurder and attenpted second
degree nurder

Statenent of Facts

The agreed-upon statenent of facts related by the State to the
trial court reveals that, in July of 1991, appellant was
incarcerated at the Prince George's County Detention Center, where

he voluntarily agreed to be tested for the presence of the Human
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| mmunodeficiency Virus ("HV'). On August 29, 1991, appellant was
di agnosed as being infected wth HYV, the virus that causes
Acquired Inmune Deficiency Syndronme ("AlIDS"). According to the
medi cal records of the Prince George's County Detention Center
appel  ant knew that he was infected wth HV as early as Septenber
25, 1991. Appellant told Dr. Ivan W Laurich, a psychiatrist at
the detention center, that he would not have sexual relations
w thout informng his partners of his "H V positive" status.

According to the State, in February of 1992, Marianne Liburdi,
a |licensed social worker, infornmed appellant of the necessity to
practice "safe sex" in order to avoid transmtting his disease to
hi s sexual partners. In July of 1993, appellant underwent HI V-
related nedical treatnment at Children's Hospital, where he stated
to nedical personnel that he had one sexual partner and that he
al ways used condons during sex. Appellant was retested for HV in
February and March of 1994; in both instances, appellant tested
positive for H V.

On Septenber 28, 1993, appellant and an acconplice approached
a wonan exiting her car, ordered her, at gunpoint, to drive themto
an automated teller nmachine, and forced her to w thdraw $300
Al t hough appellant was infornmed of the necessary precautions to
avoid transmtting HV to his sexual partners, appellant attenpted
to rape the wonman after robbing her. According to the agreed-upon
statenent of facts, appellant "inserted his penis into [the

woman' s] vagi na, causing slight penetration [and] did not use a
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condomduring the act.” Appellant threatened to shoot the woman if
she reported the incident.

At the conclusion of the State's statenent of facts, appellant
declined to present evidence and noved for judgnent of acquittal on
the charges of assault with intent to nurder, attenpted second
degree nmurder, and reckless endangernent. The trial court denied
appellant's notion and stated that, before going any further, it
was necessary for the court "to make a clear record for all
concerned."” Essentially, the trial court adopted the agreed-upon
statenent of facts as its factual findings and concluded that
appellant was quilty of attenpted second degree nurder, assault
with intent to nurder, and reckl ess endanger nent.

Di scussi on

Appel | ant seeks reversal of his convictions for assault with
intent to nurder and attenpted second degree murder, arguing that
one cannot be convicted of those crinmes sinply because one
know ngly engages in sexual behavior that places his partner at
risk of being infected with H V. According to appellant, the
evi dence adduced was insufficient to support the trial court's
verdi ct.

In reviewing the sufficiency of the evidence
to support a crimnal conviction, the standard
to be applied is "whether the record evidence
could reasonably support a finding of qguilt
beyond a reasonable doubt."” The appropriate
inquiry then is not whether we believe that

t he evidence at trial established guilt beyond
a reasonabl e doubt; "[i]nstead, the relevant
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guestion is whether, after viewng the
evidence in the light nost favorable to the
prosecution, any rational trier of fact could
have found the essential elenents of the crine
beyond a reasonabl e doubt.™ Mor eover, when
eval uating the sufficiency of the evidence in
a non-jury trial, the judgnent of the trial
court will not be set aside on the evidence
unl ess clearly erroneous, giving due regard to
the trial court's opportunity to judge the
credibility of the w tnesses.

ld. at 588-89. Wthin that standard of review, we turn to the
i ssues presented in the case sub judice.
l.
Regardi ng appellant's conviction for attenpted second degree
murder, the trial court ruled:

| think it is clear fromthe record that
[ appel l ant] knew that he had the H 'V virus,
t hat he was counsel ed by various doctors and
medi cal personnel as to that fact, as to how
it istransmtted, and that [appellant] stated
on several occasions he would only engage in
"safe sex." [Appellant] knew that, at | east
all of that, before he raped the victins. And
he even admtted to staff at Children's
Hospital as to having sex but was using a
condom every tine.

It is nmy belief and finding that, based
on [appellant's] know edge of his disease, his
counseling with regards to that, that | can
infer malicious intent, that is an intent to
commt nurder, and we so find, would so find.

| believe his requisite intent to kil
can be found frominferring from|[appellant's]
know edge as to his HV positive status, his
knowl edge of the transm ssion of the disease.
| believe that he also had sufficient tinme to
consi der the consequences of his act.
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Accordingly, Madam d erk, the Court would
find him guilty . . . Count | [attenpted
second degree nurder].

"The crime of attenpt consists of a specific intent to commt
a particular offense coupled with sone overt act in furtherance of
the intent that goes beyond nere preparation.” State v. Earp, 319
Md. 156, 162 (1990). "[T]he required specific intent in the crine
of attenpted nurder is a specific intent to nurder.” 1d. at 163.
The Court of Appeals of Mryland defines "specific intent to
murder” as "the specific intent to kill under circunstances that
would not legally justify or excuse the killing or mtigate it to
mansl| aughter. " ld. at 167. The trier of fact may infer the
exi stence of the requisite intent to kill from the surrounding
circunstances. For exanple, in State v. Jenkins, 307 Ml. 501, 514
(1986), the Court of Appeals held that an intent to kill may, under
proper circunstances, be inferred fromthe use of a deadly weapon
directed at a vital part of the human body.

Whether an intent to kill may, under proper circunstances, be
inferred fromattenpted first degree rape which is likely to result
in the transmssion of HV to the victim and whether, under the
proper circunstances, attenpted first degree rape constitutes an
overt act necessary to support a conviction for the crine of
attenpted nurder present issues of first inpression in Myl and.

We, therefore, ook to other jurisdictions for guidance.
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In Weks v. State, the Court of Appeals of Texas held that the
evi dence was sufficient to support the appellant's conviction for
attenpted nurder where appellant, who was HV positive, spit in the
face of a prison guard. Weks v. State, 834 S.W2d 559 (Tex. C
App. 1992). According to the Court,

[t]he State was required to prove that
appellant's intent, when he spit on the
officer, was to cause the officer's death;
t hat appellant was infected wth HYV at the
time he spit on the officer; and that this act
was nore than nere preparation which tended,
but failed to effect the conm ssion of the
of fense intended, which was the officer's
deat h.

Id. at 562. Because there was sufficient evidence to denonstrate
t hat appel |l ant believed he could kill the officer by spitting his
H V-infected saliva on him and because the nedical testinony
indicated that it was possible to transmt HV through saliva, the
Court held

It is wundisputed that appellant spit
twice on the officer and that appellant was
infected with HV at the tine. The record
reflects that appellant believed he could kill
the conplainant by spitting his HYV infected
saliva on him The issue, then, before this
court is whether sufficient evidence when
viewed in the light nost favorable to the
verdi ct was presented to the jury show ng that
appellant could have transmtted HYV by
spitting on the officer.

* * *

The jury as trier of fact, was the sole
judge of the credibility of the wi tnesses and
the weight to be given to their testinony.
The jury chose to believe the w tnesses who
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testified that HYV could be transmtted
t hrough saliva. If a rational trier of fact
coul d have reached that result based upon the
evidence in this particular case, it would be
i nproper for this court to set aside the
jury's verdict. Wile the evidence was highly
controverted, there is sufficient evidence in
the record, when considered in the |ight nost
favorable to the verdict, that appellant could
have transmtted H 'V by spitting.
Id. at 562, 565.

In State v. Smth, 621 A 2d 493 (N.J. Super. C. App. Dv.
1993), the Superior Court of New Jersey, Appellate D vision,
reviewed the propriety of a defendant-appellant's conviction for
attenpted nurder, aggravated assault, and terroristic threats. 1In
Smth, the defendant-appellant, a county jail inmate, knew he had
H'V, and, prior to biting and puncturing the skin of a corrections
officer's hand, repeatedly threatened that he would kill the
corrections officers by spitting at them or biting them The
Superior Court "applied the elements of [New Jersey's] attenpted
murder statute as [it] would in a case involving a nore traditional
crim nal methodol ogy[,]" and concluded that "the attenpted nurder
verdi ct was supported by proof, which the jury reasonably could
accept, that the defendant subjectively believed that his conduct
coul d succeed in causing the officer's death, regardl ess of whet her
his belief was objectively valid." 1d. at 496. The Court stated
that the defendant's violent threats, before, during, and after

biting the corrections officer, "all justified an inference that he

bore the requisite crimnal state of mnd under N J.S. A 2C 5-
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1(a)(2)[,]" and that "there was anple evidence fromwhich the jury
could have concluded that defendant did all that he believed was
necessary to infect [the corrections officer]."” Id. at 505.

Simlarly, in State v. Haines, 545 N E.2d 834, 839 (Ind. C
App. 1989), the Court of Appeals of Indiana reviewed whether an
H V-infected appell ee could be convicted of attenpted nurder. In
Hai nes, after a failed suicide attenpt, the appellee scratched,
bit, and spit at emergency technicians and police officers who cane
to his aid, and threatened to give themthe AIDS virus. During his
scuffle wwth one of the police officers, the appellee struck the
officer in the face wth a blood-soaked wig, causing blood to
splatter onto the officer's eyes, mouth, and skin. The appellee
was charged with three counts of attenpted nurder
At trial, the appellee's honosexual |over recalled that

doctors had inforned the appellee that he had the AIDS virus, and
that the appellee knew that the AIDS virus was fatal. Additional
testinony revealed that, on one occasion when the appellee was
admtted to the hospital, he warned the nedical staff not to touch
hi m because he was infected with the AIDS virus. Medical testinony
adduced at trial revealed that the officer was definitely exposed
to HV, that exposure of infected blood to the eyes and the nouth
i s dangerous, and that it us easy for the virus to enter the bl ood

stream t hrough cuts on the skin.



- 9 -
The trial court in Haines determned that the State failed to
meet its burden of proof and, therefore, granted the appellee's
nmotion for judgnment on the counts of attenpted nmurder. The Court
of Appeals, however, reversed the trial court's judgnent, and hel d:

[flromthe evidence in the record before us we

can only conclude that [the appellee] had

know edge of his disease and that he

unrel entingly and unequi vocal ly sought to kill

t he persons hel ping himby infecting themwth
AIDS, and that he took a substantial step

towards killing them by his conduct believing
that he could do so, all of which was nore
t han a mer e t enuous, t heoretical, or

specul ative "chance" of transmtting the
di sease. Fromall of the evidence before the
jury it could have concluded beyond a
reasonabl e doubt that [the appellant] took a
substantial step toward the comm ssion of
mur der .

Thus the trial court inproperly granted
[the appellee's ] notion for judgnent on the
evi dence .

ld. at 841.

I n Cormonweal th v. Brown, 605 A 2d 429 (Pa. Super. Ct. 1992),
the Superior Court of Pennsylvania held that there was sufficient
evidence to support the fact finder's conclusion that the appell ant
intended to inflict serious bodily injury upon a corrections
officer. In Brown, the appellant, who was infected with HV, threw
his fecal matter in a corrections officer's face. According to the
appel lant, the corrections officer had been tanpering with his
mai | . Because the evidence reveal ed that the appellant had been

counsel ed by both a physician and a nurse concerning the dangers of
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AIDS and the transm ssion of H'V through bodily fluids, there was
sufficient evidence, the Court determned that there was sufficient
evi dence to support appellant's conviction for aggravated assault.
ld. at 431.

In Stark v. State, 832 P.2d 109 (Wash. C. App. 1992), the
appel l ant chal |l enged the sufficiency of the evidence supporting his
conviction for assault in the second degree. The Court recognized
that the appellant knew that he was H V positive, that he had been
counselled to use "safe sex" nethods, and that, when confronted
with his sexual practices, appellant stated that he didn't care.
Viewi ng that evidence in a light nost favorable to the prosecution,
t he Washi ngton Court of Appeal s upheld the appellant's conviction.

In the case sub judice, the trial court found that appellant's
insertion of his penis into his victims vagina, with slight
penetration, constituted an overt act in furtherance of the intent
t hat went beyond nere preparation. Appel I ant concedes that, by
attenpting to rape his victim he "did sonething that went ° past
t hat nere tenuous, theoretical or specter of chance of transmtting
the disease.'" That HV can be transmtted through sexual contact
i s undi sputed. Therefore, in light of the holdings in other
jurisdictions, we conclude that, under the circunstances of the
case sub judice, attenpted first degree rape satisfies "the
furthering overt act, beyond nere preparation" prong of the crinme

of attenpted second degree nurder.
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Al t hough the appellant concedes that his attenpt to rape his
victimconstituted an overt act necessary to support a conviction
for attenpted second degree nmurder, appellant argues that the
evidence fails to support the trial court's finding that he
possessed the requisite specific intent to nurder. The record
however, belies appellant's assertion.

When reviewi ng the sufficiency of the evidence, "we | ook at
t he evidence of guilt under the m croscope of Maryland Rule [8-131]
which permts us to set aside the verdict of the court if it was
clearly erroneous . . . ." Mrray v. State, 35 Ml. App. 612, 614
(1976) . "If the record shows any evidence or proper inferences
fromthe evidence upon which the trial court could fairly find the
appellant guilty, beyond a reasonable doubt, then the verdict
shoul d not be disturbed.” Howell v. State, 233 M. 145, 146-47
(1963). "Moreover, when evaluating the sufficiency of the evidence
in a non-jury trial, the judgnent of the trial court will not be
set aside on the evidence unless clearly erroneous, giving due
regard to the trial court's opportunity to judge the credibility of
the w tnesses."” State v. Raines, 326 M. 582, 589 (1992).
Appel l ant asserts that the trial court was required to give himthe
benefit of the conclusion that would mtigate his guilt. Wst v.
State, 312 M. 197, 210 (1988). Stated differently, appellant
mai ntains that the trial court's verdict was clearly erroneous

because, "when there is a reasonable doubt as to which of two or
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nore crinmes [an] accused has conmmtted or where there is a
reasonabl e doubt in which of several degrees a defendant is guilty,
[the defendant] can be convicted only of the | east serious crinme or
the | owest degree.” Id.

In the case sub judice, the trial proceeded based upon an
agreed statenment of facts. [Transcript 2.] W stated in Barnes v.
State, 31 Md. App. 25 (1976), that

[ul nder an agreed statenent of facts both

State and the defense agree as to the ultimte

facts. Then the facts are not in dispute, and

there can be, by definition, no factual

conflict. The trier of fact is not called

upon to determne the facts as the agreenent

is to the truth of the ultimte facts

t hensel ves. There is no fact-finding function

left to perform To render judgnent, the

court sinply applies the law to the facts

agreed upon.
ld. at 35. In Barnes, when defense counsel noved for judgnent of
acquittal, the parties had established the facts by agreenent;
i.e., the facts were undisputed. "There was no conflicting evidence
which required resolution to enable the court to determne the
facts. Al that remained to be done was for the court to apply the
law to the undisputed facts of the case.” 1d. at 30. At this
point in the trial, however, the court and defense counsel engaged
in a discussion concerning the requisite intent wunder the
shoplifting law. During that discussion, defense counsel proffered

evidence that directly conflicted with the evidence received by way

of stipulation. The court inplicitly resolved the disputed facts
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in favor of the State and rendered a verdict of guilty. This Court
reversed that verdict, holding:

There was evidence, which, if found credible,
was sufficient in law to support a finding
that Barnes concealed the nerchandise, and
there was evidence, which, if found credible,
was sufficient in law to support a finding
that Barnes did not conceal the nerchandi se.
As is patent from the verdict, the court
resolved this conflict by believing the
State's witness, and accepted that version of
what occurred, finding as a fact that Barnes
conceal ed the nerchandi se. It necessarily
follows, that in order to find beyond a
reasonabl e doubt t hat the offense was
commtted and that Barnes commtted it, the
court did not believe Barnes, and rejected her
version that she did not conceal t he
mer chandi se. Odinarily, this would be
perfectly proper. As we have indicated, it is
the function of the trier of fact in such a
situation to resolve evidentiary conflicts

In performng this function, it may believe
one wi tness and disbelieve another, for the
credibility of the witnesses and the weight to
be given the evidence are matters for it. The
rub here is that, in the circunstances, there
was no proper basis on which the court could
resolve the conflict. Certainly, neither the
State's evidence nor the defense's evidence
was inherently incredible. Nei t her w tness
from whom the -evidence enmanated appeared
before the court; the court was nerely told
what the wtnesses would say if they
testified. There were sinply no factors
apparent fromthe record before us which would
enable the court to judge the credibility of
either witness, or the court to judge the
reliability of the evidence offered through
them The court expressed no reasons for the
finding inherent in its verdict and gave no
clues as to why it concluded, in the face of
t he conflicting evi dence, t hat Bar nes
conceal ed the nerchandise. As we see it, in
the circunstances, the only way the court
could have resolved the conflict in the
evi dence, and nmade a factual finding that the
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mer chandi se was concealed, was by arbitrary
choi ce.

Id. at 34.

In West v. State, "the evidence presented [was] of a kind that
[had] in prior case | aw supported either of two inferences.” West,
312 Md. at 211. There, the evidence - possession of a stolen noney
order - supported either the inference that the appellant was the
thief or the inference that the appellant was given the stolen
nmoney order by the actual thief, who wanted it converted to cash.
In West, because there was evidence that weighed against the
inference that the appellant was the thief, the Court concl uded
that the appellant was entitled to the inference that he was nerely
t he receiver of the stolen noney order. 1In rendering its decision,
the Court of Appeals relied on its previous holding in Jordan v.
State, 219 Md. 36 (1959), which cited People v. @Gl bo, 112 N E
1041 (N.Y. 1916):

[ T he facts nust shape the inference. [ For
exanple,] [i]s the guilty possessor the thief,
or is he a receiver of stolen goods? Judges
have said that, if nothing nore is shown, we
may take himto be the thief. But as soon as
evidence is offered that the theft was
commtted by sonme one else, the inference

changes, and he becones a receiver of stolen
goods.

"The problemis a hard one. To resolve it we
must steadily bear in mnd that the inference
of guilt to be draw from possession is never
one of |aw It is an inference of fact.
O her facts may neutralize it, or repel it, or
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render it so renote or tenuous or uncertain

that in a given case we should reject

[ If the circunstances nmake one

i nference just as reasonable as the other we

must give the defendant the benefit of the

conclusion that would mtigate his guilt."
West, 312 Md. at 211 (quoting People v. Galbo, 112 N E. at 1044)
(alterations and enphasis added) (citations omtted).

To render a judgnent in the case sub judice, the trial court
sinply had to apply the law to the agreed upon facts. Unlike the
West and Jordan cases, the State and the defense in the instant
case provided the trial court wwth a statenent of undi sputed facts
upon which the <court could determne appellant's gquilt or
i nnocence. Accordingly, the trial court did not need to weigh the
credibility of the evidence to determne the ultimte facts of the
case. Unlike the circunstances in West, the circunstances in the
case sub judice, did not require the trial court to apply the
principles espoused in Jordan and Gl bo. In West there was
evi dence that wei ghed against the nore serious offense of robbery;
here, the agreed statenent of facts indicated that appellant, an
H 'V infected individual, attenpted to rape his victimw thout using
a condom and with the full know edge of the consequences of his
actions.

The trial court nade clear that "[a]ll of the circunstances in

t he case woul d support an inference beyond a reasonabl e doubt that

a nmurderous intent was proved." (Enphasis added). In State v.
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Rai nes, the Court of Appeals stated that "the determ nation of an
accused's intention is, in the first instance, for the trial judge,
when sitting without a jury, and this determnation will not be
di sturbed on appeal unless clearly erroneous. Raines, 326 Ml. at
590. The Court in Raines, explained that "intent nust be
determ ned by a consideration of the accused' s acts, conducts, and
words," and that, under the proper circunstances, "an intent to
kill may be inferred fromthe use of a deadly weapon directed at a
vital part of the human body." 1d. at 591.

Simlarly, in Ford v. State, 330 M. 682 (1993), the Court of
Appeal s held that, although the appell ant asserted that he did not
intend to hurt anyone, "[a] rational jury could have found that,
when [the appellant] threw rocks at the w ndshields of vehicles
travelling at highway speed, he intended to permanently di sabl e any
and all occupants of the vehicles."” ld. at 704. The Court
enphasi zed that "[i]t is a reasonable inference that a "natural and
pr obabl e consequence' of throwng a large rock through the
w ndshield of a fast noving vehicle is permanent injury of various
forms to the vehicle's occupants. The situation in the case sub
judice is analogous; the trial court reasonably inferred that a
natural and probable consequence of an H V-infected assail ant
attenpting to rape his victim w thout using a condom would be the

transm ssion of the deadly AIDS virus.
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In the case sub judice, the trial court ruled that malice and
"the requisite intent to kill" could be inferred fromappellant's
know edge that he was infected wth HV, his know edge that HV, a
fatal disease, could be transmtted through sexual intercourse, and
his assurance to doctors that he always used a condom and never
engaged in "unprotected" sexual intercourse. Al though he was aware
of the consequences of "unprotected" sexual intercourse, appellant
negl ected to use a condom during the attenpted rape. Appellant
proffered no evidence suggesting that he did not understand that
H'V could be transmtted through sexual contact. The agreed
statenent of facts included no facts that weighed against the
of fense of attenpted second degree nurder. "It is a reasonable
inference that "one intends the natural and probabl e consequences
of his act'" Ford v. State, 330 Mi. 682, 704 (1993). "Relying upon
that inference, the trial judge could rationally find, beyond a
reasonabl e doubt,"” that appellant was guilty of attenpted second
degree nurder. Raines, 326 Ml. at 593. "Al t hough a different
trier of fact may have viewed the evidence as establishing [nerely
the crinme of reckless endangernent], the trial court's decision was
not clearly erroneous.” 1d. Accordingly, we affirm appellant's

conviction for attenpted second degree nurder.

.

Appel l ant al so challenges his conviction for assault wth

intent to nurder. It is generally recognized that, to support a
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charge of assault with intent to nurder, there nust be proof of
both an assault and an intention to nmurder. Wbb v. State, 201 M.
at 161 (enphasis added). Because of the reasons stated in section
., supra, we affirmappellant's conviction for assault with intent
to nurder.
Concl usi on
In conclusion, we note that neither party raises the issue of

whet her appellant's conviction for attenpted second degree nurder
should be nerged with his conviction for assault with intent to
mur der . In Wllians v. State, 323 Md. 312 (1991), the Court of
Appeal s of Maryl and recogni zed that "cases el sewhere consistently
take the position that where charges of attenpted honi cide
(regardl ess of degree) and assault with intent to nurder . . . are
based on the sanme conduct, convictions and sentences on both
charges will not be sustained.” 1d. at 323. The WIlians court
hel d t hat

the offenses of attenpted nurder and assault

with intent to nurder take the place of nurder

when the defendant intends to kill the victim

acts in furtherance of that intent, but the

victimsurvives. For sentencing purposes, it

would be illogical to treat the various

hom ci de of fenses as a single offense when the

victim dies but not to treat t he

substitutional offenses of attenpted nurder

and assault with intent to nurder as a single

of fense when the victimlives.

Accordingly, we hold that, for sentencing purposes in the case sub

judice, appellant's conviction for assault with intent to nurder
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should nerge into appellant's conviction for attenpted second

degree nurder.

JUDGVENT  AFFI RMED.
SENTENCE VACATED,
CASE REMANDED TO THE
CRCUT COURT FOR
PRI NCE GEORGE' S
COUNTY FOR
RESENTENCI NG I N
ACCORDANCE WTH THI' S
OPI NI ON. COSTS TO BE
PAI D BY APPELLANT.
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Bl oom J., dissenting.

Great cases, like hard cases, make bad
| aw. For great cases are called great, not
by reason of their real inportance in shaping
the law of the future, but because of sone
accident of inmmediate overwhel mng interest
whi ch appeals to the feelings and distorts
t he judgenent. (%]

By any standard of reason or logic, this is not a great
case, and it should certainly not be deened a hard case. Yet in
one respect it does seemto fit Justice Holnes's definition of a
great case: appellant's admttedly atroci ous conduct undoubtedly
appeals to the feelings and, | believe, has distorted the
j udgnment of ny brethren.

The majority opinion points out that this case was tried on
an agreed statenent of facts, and it quotes from Chief Judge
Oth's opinion in Barnes v. State, 31 M. App. 25, 35 (1976):

[Under an agreed statenment of facts both
State and the defense agree as to the
ultimate facts. Then the facts are not in
di spute, and there can be, by definition, no
factual conflict. The trier of facts is not
called upon to determne the facts as the
agreenent is to the truth of the ultimte
facts thensel ves. There is no fact finding
function left to perform To render

judgment, the court sinply applies the lawto
the facts agreed upon.

IHol mes, J., Northern Securities Co. v. United States, 193 U S. 400, 24 S
Ct. 436, 468, 48 L. Ed. 679, 726 (1904).
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Unfortunately, what Chief Judge Orth wote for this Court in
Barnes is not conpletely accurate. The parties have agreed on
certain facts, and as to those facts there is no dispute. But I
daresay that no agreed statenent of facts is ever conplete; the
trial judge has to flesh out the agreed facts by draw ng
inferences as to other material facts that the parties have not
sti pul at ed. In this case, there is one fact, absolutely
essential to guilt or innocence of the crinmes of attenpted nurder
and assault with intent to nurder, that needs to be found by the
trier of fact: appellant's intent or state of mnd, which,
according to Lord Bowen's fanmous aphorism "is as nuch a fact as
the state of his digestion."?

In this case, the trial judge inferred fromthe facts agreed
upon t hat when appellant raped or attenpted to rape the wonen he
and his acconplice had abducted and robbed at gunpoint, he
intended to kill them by infecting them with the deadly disease
that he knew he could transmt by sexual intercourse wthout
usi ng a condom

| agree with the majority opinion that an intent to kill the
victinms can be inferred fromthe agreed facts. Appellant was HV
positive and knew it, and he also knew that the disease could be
transmtted by "unsafe sex." He was, therefore, aware that in
raping his victims he mght infect them wth a deadly and

i ncur abl e di sease. It is a well established principle of |aw

2Edgi ngton v. Fitzmaurice, 29 Ch. Div. 459, 483 (1885).
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that, in the absence of evidence to the contrary, one nay be
inferred to have intended that which is the natural consequences
of his acts. See Davis v. State, 204 Ml. 44, 51 (1954); Chisley
v. State, 202 Md. 87, 105 (1953), and cases therein cited.?

The difficulty is that from those same agreed facts an
inference may also be drawn by a sonmewhat different state of
m nd: an intent to rape each of the victins, with a reckless
di sregard for the risk of infecting themwth the deadly virus he
carried. That is not the same as an intent to kill; it is the
want on, reckless indifference that signifies a depraved heart and
that justified appellant's conviction for reckless endangernent.
It is not the state of mnd required for a conviction of either
attenpted nurder or assault with intent to nurder. Those are
specific intent crimes, the specific intent required being an
intent to nurder. State v. Earp, 319 M. 156, 162 (1990)
(attenmpted nurder); Wbb v. State, 201 M. 158, 161 (1952)
(assault wth intent to nurder). The specific intent to nurder

is the specific intent to kill under circunstances that would not

8'n Davis, the Court said, "The deliberate selection and use of a deadly
weapon directed at a vital part of the body is a circunmstance which indicates a
desire to kill, since in the absence of evidence to the contrary, the |aw
presunes that one intends the natural and probabl e consequences of his act."
(Enmphasi s added.) In Sandstromv. Mntana, 442 U S. 510, 99 S. C. 2450, 61 L
Ed. 2d 4 (1979), however, the Suprene Court held that a jury instruction that
stated, "The | aw presunes that a person intends the ordi nary consequences of his
voluntary acts," deprived the defendant of his right to due process of |aw
"Presunption" thus gave way to "inference," which does not suggest either a
“burden shifting presunption" that would violate Mull aney v. Wl bur, 421 U 'S
684, 686, 95 S. Ct. 1881, 44 L. Ed. 2d 508 (1975), or a "conclusive presunption”
in violation of Morrissette v. United States, 342 U S. 246, 75 S. C. 240, 96 L
Ed. 288 (1952).
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legally justify or excuse the killing or mtigate it to
mansl| aught er.

The question then arises as to whether one nay properly be
convicted of a crine requiring a specific intent upon evidence
from which the trier of fact can infer either that specific
intent or a general nmalevol ence. The test to be applied in
determning the sufficiency of evidence to support a conviction
is "whether, after viewng the evidence in the Ilight nost
favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crine beyond a
reasonabl e doubt." Wggins v. State, 324 M. 551, 567 (1991)
(quoting Jackson v. Virginia, 443 U S. 307, 318-19 (1979))
(enphasis in original). "In this regard, under Maryland Rule 8-
131(c), we defer to the factual findings of the trial judge in a
non-jury case, unless they are clearly erroneous, giving due
regard to the opportunity of the trial judge to observe the
denmeanor of the witnesses and to assess their credibility.” 1d.
324 Md. at 567.

O course, in this case, there were no wtnesses and thus no
opportunity for the judge to assess anyone's credibility. There
was an agreed statement of facts from which conflicting
i nferences can be drawn. |If the inference consistent with guilt,
i.e., the inference that appellant intended to kill his victins
by infecting them with a deadly, incurable disease, were one

whit, jot, tittle, or iota stronger than the alternative
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inference that appellant's intent or state of mnd was one of
reckless indifference for the lives of his rape victins, | would
have no hesitancy in agreeing with ny brethren that the
convi ctions nust be affirned.

A reasonable trier of fact, either a judge or jury, nmay
reasonably choose to draw an inference consistent with the guilt
of the accused if it is stronger, i.e., nore logical and nore
reasonable, than the alternative inference consistent wth
i nnocence. In this case, however, the inference of nurderous
intent is not a stronger, nore reasonable inference than the
alternative inference of depraved heart reckless indifference.
| ndeed, the inference of intent to nurder by infecting his
victinmse wwth a deadly incurable disease is, | suggest, far weaker
and | ess reasonable than the alternative. Appel I ant was arned
with a gun, which he used to acconplish both the robbery and the
rape of each of his victinms by threatening to shoot them There
was, undoubtedly, an intent to rob and an intent to rape. But is
it nore or less likely that one infected wth a deadly, incurable
di sease and armed with a gun, intending to nurder as well as to
rape and to rob his victim would choose to nurder her by the
transm ssion of the disease, which is far froma sure and certain
met hod of killing soneone, instead of shooting the victimin the
head or the heart? Even the use of the gun as a bl udgeon would

be a nore logical, sure, and certain nethod of killing a rape
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victimthan the bare possibility of transmtting the virus, which
may or may not develop into full-blown AlDS.

The cases from Texas, New Jersey, Pennsylvani a, |Indiana, and
Washington that are cited in the nmajority opinion are of no
assistance in resolving the issue presented in this case. None
of them involved conflicting inferences as to the intent of the
def endant . | ndeed, in Weks v. State, 834 S.W2d 559 (Tex. Ct.
App. 1992), and State v. Smth, 621 A 2d 493 (N J. Super. C.
App. Div. 1993), the matter of the defendant's state of m nd was
not an issue on appeal -- the intent to kill was conceded; the
i ssue in Weeks was whether one infected with the AIDS virus could
kill someone by spitting on him and the issue in Smth was
whet her one could be convicted of attenpted nurder iif the
evidence is unclear as to whether it is possible for sonmeone with
the virus to kill another person by biting him In the other
cases, there was either clear evidence of the requisite intent to
kill or injure or no reasonable inference could be drawn of a
contrary intent. In this case, from the agreed statenent of
facts, two different, nutually exclusive states of mnd are
i nf erabl e: the stronger, nore reasonable inference is one of
reckless indifference; the weaker, |ess reasonable inference is
of a specific intent to kill.

| do not believe that a reasonable trier of fact can
reasonably draw the weaker inference and thus be persuaded of

appellant's guilt beyond a reasonabl e doubt.
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West v. State, 312 M. 197 (1988), involved the inferences
that may be drawn from the defendant's possession of recently
stol en property. Sonmeone had snatched the victims purse. The
def endant, acconpanied by a youth, later tried to cash a noney
order that had been in the victims purse when it was stolen.
The victimnever saw the thief's face and thus could not identify
t he defendant as the man who had stolen her purse. The victins
son said that he saw the features of the purse snatcher, but he
was unable to identify the defendant as the thief. The issue
before the Court was the sufficiency of the evidence to justify
the defendant's conviction for theft of the purse, which had
contained property (including the noney order) valued at nore
t han $300.00. Citing Jordan v. State, 219 MI. 36 (1959), which
in turn, had relied upon Judge Cardozo's opinion in People v.
Gal bo, 112 N.E 1041 (N. Y. 1916), and earlier cases that had
dealt with the inferences that may be drawn from the possession
of recently stolen property, the Court noted that the defendant's
possession of the stolen noney order supported two inferences:
that the defendant was the thief, and therefore the purse
snatcher, or that sonmeone else — perhaps the youth who
acconpani ed the defendant into the drugstore where the defendant
attenpted to cash the noney order — was the thief and the
defendant was a receiver, to whom the youth had entrusted the

nmoney order in an effort to convert it into cash
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As Judge Cardozo pointed out in Glbo, if nothing nore is
shown, it is proper to draw the inference that the person in
possession of recently stolen property is the thief, but as soon
as evidence is offered that the theft was commtted by sonmeone
el se, the inference changes, and he becones a receiver of stolen
goods. The inference of guilt to be drawn from possession is one
of fact, not of |aw

O her facts may neutralize it, or repel it,

or render it so renote or tenuous or
uncertain that in a given case we should
reject it.... If the circunstances nake one

i nference just as reasonable as the other, we

must give the defendant the benefit of the

conclusion that would mtigate his guilt.
112 NNE at 1044 (citation omtted). Quoting and relying on that
passage from Gal bo, the Court of Appeals in Wst, upon finding
that there was evidence weighing against the inference that the
defendant was the thief (the failure of the victims son to
identify the defendant as the purse snatcher and the presence of
the youth with him when he attenpted to cash the noney order),
held that the principles applied in Jordan and in Gal bo required
t he conclusion that the defendant was a receiver, not the thief.

At first glance, the proposition that in the absence of any

other evidence the court may find the possessor of recently
stolen goods quilty of theft may appear to be inconsistent with
the proposition that, if each of two inferences are equally
reasonable, the defendant nust be given the benefit of the

conclusion that would mtigate his guilt. The two propositions
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may, however, be reconciled by recognizing that the inference
that the possessor was the thief is a nore reasonable inference
than that he was nerely a receiver. The latter requires an
addi tional inference, not supported by any additional facts, that
some unknown person stole the property and then delivered it to
t he def endant.

In this case, as pointed out above, there are facts that
tend to make the inference of an intent to nurder the victim
weaker and |ess reasonable than the inference of a depraved,
reckless indifference to the risk of the victim dying of AlDS.
There is, of course, the fact that appellant was arned with a
gun, which is a far nore effective weapon than a penis for
acconplishing the death of the victim There is the fact that
ot her specific intents, i.e., the intent to rob and the intent to
rape, were clearly present. It seens to be an unreasonable
stretch of the imagination to infer a third specific intent —the
intent to kill —occupying the mnd of the robber/rapist while he
commtted the other offenses.

Accordingly, on the basis of the holdings of the Court of
Appeal s in Wst and Jordan, and the | anguage of Judge Cardozo in
Gal bo that the Court of Appeals quoted and relied upon in Wst
and Jordan, | believe that the trial court was clearly erroneous
in drawi ng the weaker of two inferences as to appellant's state
of mnd in order to find that appellant entertained the express

intent to kill the victimby infecting her wwth the A DS virus.
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| do not believe that such a finding can reasonably be nade
beyond a reasonabl e doubt fromthe agreed statenent of facts upon
whi ch the case was submtted to the Court. | would reverse the
convictions for attenpted mnurder and assault with intent to

mur der .



