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At a bench trial before the Honorable Robert Heller in the
Crcuit Court for Anne Arundel County, appel I ant, Adam
Schl ossman, was convi cted of involuntary mansl aughter. The court
sentenced appellant to seven years inprisonnment, with all but
ei ght een nont hs suspended, appellant being placed on supervised
probation for a period of five years. One of the conditions of
probation was that two and one-half years thereof be served under
"house arrest."” In this appeal from that judgnent, appellant
presents the follow ng issues for our determ nation

| . Whet her the evidence was sufficient to support

appel l ant's convi ction of i nvol untary

mansl| aught er.

1. Whether the trial court erred in admtting expert
testinmony without a proper foundation.

I11. Whether the trial court admtted inproper rebuttal
evi dence.

V. Wether the trial court inposed an illega
condition of probation.

EACTS
On an wundetermned evening in July 1992, as appellant
entered his honme in Annapolis, where he lived with Christian
Wal t on, Gene Kirshner, Isaac Kuner, Allan Tucker, and WIllis
Usi | ton, he conpl ai ned about "buns" sleeping in the woods near by.
Approximately fifteen mnutes later, appellant and Usilton |eft

the house with a baseball bat and a flashlight, entered the
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woods, and proceeded to get into an argunent with one of two nen
there. Appellant pushed one of the nmen off of the property, but
the other man, Arch Bal dwi n, who was unconsci ous and appeared to
be severely intoxicated, renmained in the woods.

Appellant returned to his house and stated that there was
sonmeone "passed out in the woods." Usilton, Walton, Theodore
Reshetiloff, and appellant then went into the woods to find
Bal dwin. \When they found him they taunted him poked himwth
sticks, urinated on him and poured paint on him?! At one point,
Bal dwin appeared to open his eyes briefly, but then |ost
consci ousness again. Appellant and his conpanions rolled Bal dw n
into a ditch four feet deep, threw stones and a mattress at him
and kicked dirt and trash on him Bal dw n subsequently attenpted
to crawl out of the ditch but was unsuccessful. Reshetiloff then
threw a piece of a cinder block at him \Wen appellant and the
other assailants left Baldw n, he was still alive.

The followi ng day, appellant and Usilton returned to the
woods and observed that Baldw n was dead. Later, appellant,
Usilton, Reshetiloff, and Walton dug a hole at a location farther
in the woods, transported Baldwin's body there, and tried to put
it into the hole. To get the body to fit, appellant had to break

one of Baldwin's legs with a shovel. After appellant covered the

According to Usilton's testinmony at trial, when one of the residents of
t he house woul d pass out, occasionally other residents would urinate or throw
food on the person, or draw on the person with ink nmarkers.
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body with dirt, he stated that, if anyone ever told the police
what had occurred, he would "take care of them"

Near the end of July, Oficer Pete Medley of the Annapolis
Police Departnment received a mssing persons report for Arch
Bal dwi n, described as a sixty-two year old man who often slept in
t he woods. On 5 April 1993, the police searched the area near
appellant's honme and |ocated Baldwin's body. The body appeared
to be well preserved and was identified as that of Baldwn
t hrough a conparison of fingerprints.

On 7 April 1993, Baldwin's body was exam ned at the Ofice
of the Chief Medical Examner in Baltinore. Mario Colle, Jr.,
M D., an assistant nedical exam ner, supervised the autopsy. The
autopsy revealed that portions of Baldwin's coronary arteries
were alnost entirely obstructed by atherosclerosis and that the
body had several fractures and |acerations, any or all of which
may have occurred post nortem Initially, Dr. CGolle was unable
to specify the cause of death because he had not yet received
copies of the police report and wtness statenents. After
Oficer Medley gave Dr. Golle a copy of the police report and
w tness statements, Dr. CGolle concluded that Baldwi n had died of
severe coronary artery disease and that the nmanner of death was
hom ci de. According to Dr. Colle's testinony at appellant's
trial, Baldwin essentially died of a "heart attack while invol ved
in an altercation." Dr. CGolle also testified that Baldwin was a

chronic alcoholic, and had a history of cirrhosis of the liver
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al cohol liver disease, delirium trenens, seizures, and chronic
obstructive pul nonary di sease.

The grand jury charged appellant, in a five count
indictnment, wth manslaughter, accessory after the fact to
mansl aughter, assault with intent to maim reckl ess endanger nent,
and assault and battery. Prior to trial, the reckless
endanger nent and assault and battery charges were di sm ssed. At
the conclusion of the trial, which lasted from 14 February to 4
March 1994, the court found appellant guilty of mansl aughter but
not gquilty of assault with intent to maim The charge of
accessory after the fact was dismssed. On 4 May 1994, sentence

was i nposed and this appeal foll owed.

l.

Appel l ant contends that "the evidence was insufficient to
support [his] conviction of involuntary manslaughter” for two
reasons. First, he asserts that the State failed to establish
t hat he commtted involuntary nmanslaughter based on the
comm ssion of a crimnal homcide during the perpetration of an
unl awful act because the State did not prove that appellant

commtted "an unlawful act dangerous to life." Second, he
mai ntains that the State did not present sufficient evidence
establishing that his actions were the l|egal cause of the

victim s death.
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When reviewng a question of the sufficiency of the
evi dence, we nust determ ne "'whether, after view ng the evidence
in the light nost favorable to the prosecution, any rational
trier of fact could have found the essential elenents of the
crime beyond a reasonable doubt.'™ Wggins v. State, 324 M.
551, 567 (1991) (quoting Jackson v. Virginia, 443 U S. 307, 318-
19 (1979)); see also Wlson v. State, 319 Mi. 530, 535 (1990).
"In this regard, under Maryland Rule 8-131(c), we defer to the
factual findings of the trial judge in a non-jury case, unless
they are clearly erroneous, giving due regard to the opportunity
of the trial judge to observe the deneanor of the w tnesses and
to assess their credibility." Wggins, 324 M. at 567. Wth
t hese considerations in mnd, we shall address appellant's two

argunents seriatim

A. Unl awf ul Act Dangerous to Life

Appel | ant contends that, where a prosecution for involuntary
mansl| aughter is based on the commssion of an unlawful act
causi ng death, the act itself nust be dangerous to life. Because
"there was no evidence [that he commtted] an [unlawful] act
i nherently dangerous to human |ife," appellant argues, the
evidence was insufficient to support his conviction for
i nvol untary mansl aught er.

Under Maryland common law, the «crine of involuntary

mansl aughter is divided into three distinct categories. I n
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Neusbaum v. State, 156 M. 149, 155 (1928) (quoting 2 Bishop on
Crimnal Law. par. 629), the Court of Appeals characterized the
crime as including those cases in which one unintentionally kills
another without malice "[1] while needlessly doing anything in
its nature dangerous to life, [2] wor... ~causes death by
negl ecting a duty inposed either by law or by contract, [3] or in
the course of commtting a crine or even a civil wong."

These distinct classes of involuntary nmansl aughter were al so
set forth in Gbson v. State, 4 M. App. 236, 242 (1968), as
fol |l ows:

| nvol untary mansl aughter at common |aw has been
general ly defi ned as t he killing of anot her
uni ntentionally and without malice (1) in doing sone
unl awful act not anobunting to a felony, or (2) in
negligently doing sone act lawful in itself, or (3) by
the negligent omssion to performa legal duty. See 1
Warren on Homcide (Perm Ed. 1938), 420, 421; 26 Am
Jur. Homcide, Sec. 18, 44; 40 C. J.S. Homcide, Sec
55, and cases therein cited. To this basic definition
other authorities add the qualification, as to the
first class of involuntary manslaughter, that the
unlawful act be malum in se, and not nerely malum
prohibitum... dark and Marshall, Crines (Sixth Ed.),
Sections 10.04, 10.12-10.14; Perkins on Crimnal Law,
pp. 34, 57-61; Wharton's Crimnal Law and Procedure,
(Anderson Ed.), Vol. 1, Sections 289-292, 296, and
cases therein cited.

Simlarly, in Wlson v. State, 28 M. App. 168, 172 (1975)
(quoting Cark and Marshall, Law of Crines § 10.12 (7th ed.
1967)), we delineated the classifications in the follow ng
manner :

1. Comm ssion of a crimnal act not anounting to a

felony, nor naturally tending to cause death or
grievous bodily harm
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2. Omssion to perform a |egal duty, under
ci rcunst ances evi denci ng crim nal - cul pabl e negli gence.

3. Performng lawful act wth crimnal cul pable
negl i gence.

The first classification of involuntary mansl aughter, known
as unl awf ul act involuntary mansl aughter or m sdeneanor
mansl aughter, can broadly be stated as occurring where one
conmits a crimnal act not amounting to a felony that
unintentionally causes the death of another. This overly
sinplistic statenent of the rule is m sl eading, however, because
the rule's specific requirenents hinge upon whether the unl awf ul
act was malum in se or nmalum prohibitum See United Life and
Accident Ins. Co. v. Prostic, 169 Md. 535, 539 (1935); G bson, 4
Md. App. at 242. "An offense malumin se is properly defined as
one which is naturally evil as adjudged by the sense of a
civilized comunity," Garnett v. State, 332 M. 571, 603 n.12
(1993); it is an act that is wongful in itself "w thout any
regard to the fact of its being noticed or punished by the | aws
of the state.” Black's Law Dictionary 959 (6th ed. 1990).
Unl awful acts that are wong only because they are prohibited by
statute are considered to be malum prohi bitumacts. Garnett, 332
Md. at 603 n.12 (citation omtted). In the case sub judice
appel l ant concedes that he commtted "unlawful acts." W now
must determ ne whether those acts were malum in se or malum

prohi bi t um
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As noted supra, the victimwas passed out in the woods near
appellant's hone when he was confronted by appellant and his
friends. According to Wilton's and Usilton's testinony,
appel l ant poked the victim with a stick, urinated on him and
kicked dirt and trash on him These acts clearly establish that
appellant conmtted a comon | aw m sdeneanor battery against the
victim See Kellumv. State, 223 M. 80, 85 (1960) (stating that
any unlawful force used against the person of another, no matter
how slight, wll constitute battery); Taylor v. State, 52 M.
App. 500, 504 (1982) (stating that a battery may be commtted by
the indirect application of force or the application of force
indirectly). The State's expert witness, Dr. Golle, testified
that the stress induced by the wvictims altercation wth
appellant directly caused the victim to suffer a fatal heart
attack. Thus, there was evidence to the effect that appellant's
crimnal battery caused the victims death.

An intentional battery is an unlawful act that is malumin
se. See, e.g., LaFave & Scott, Crimnal Law 8§ 7.13, at 681 (2d
ed. 1986). Appel lant's acts, however, were not generally what
woul d be considered acts "dangerous to life." Thus, we nust
determ ne whether an unlawful act that is malumin se but is not
itself dangerous to life can support a conviction for involuntary
mansl| aught er.

That issue was addressed by the Court of Appeals in

Wrthington v. State, 92 M. 222 (1901). In that case,
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Wort hington had been indicted for manslaughter for causing the
death of the victimwhile performng an abortion on her. At that
time, performng an abortion was a malum in se comon |aw
m sdenmeanor . ld. at 237. Wrthington demurred to the
indictnment, arguing that "the death of a woman resulting from a
crimnal abortion upon her, is, at comon |law, nurder, and the
indictnent... is defective, because it charges death as the
result of the abortion, but charges the defendant with the crine
of mansl aughter instead of nurder." ld. at 235. Hi s denurrer
was overruled, and he was convicted. On appeal, Worthington
chal I enged the overruling of his denurrer.

Initially, the Court of Appeals stated that, because
performng an abortion is a m sdeneanor, "causing the nother's
death in attenpting an abortion, is only mansl aughter at common
law, if the attenpt is not made in a way that endangers the
mother's life. In that case, it is murder.” Id. at 237 (quoting
Cark's Crimnal Law, p. 161). The Court explained that "[i]f
the intent was to kill or grievously injure her the offense is
murder. It is manslaughter if the intent was only to produce the
m scarriage, the agency not being one from which death or
grievous injury would be likely to result.” ld. (citation
omtted). Noting that "death is not now the usual... consequence
of an abortion,” and that the recipient is conparatively inmune
from danger, the Court held that Wrthington properly was

indicted for manslaughter. Id. at 239. In reaching that
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hol ding, the Court necessarily concluded that, wunder Maryl and
common law, a person could be guilty of what was, in effect

i nvol untary mansl aughter, based on the conmm ssion of a crimna
act that was nmalum in se but not considered to be dangerous to
human life.

In United Life and Accident Ins. Co. v. Prostic, 169 M.
535, 539 (1935), two robbers beat the victimand stole his noney
while he was working in his shop in Baltinore City. Soon
thereafter, the victim apparently suffered a non-fatal heart
attack. The pain in his chest continued for several weeks and,
approximtely five weeks later, he died "due to a coronary
t hronbosis induced by the beating...." 169 M. at 536-37.
Prostic, the victims beneficiary under an insurance policy that
provi ded double indemity for accidental death if "such death
shall not result from homcide," sued for paynent under the
policy. 169 Md. at 536. Appealing froma judgnent in favor of
Prostic, United Life argued that, because the insured's death was
the result of a homcide, Prostic could not recover under the
doubl e indemity provision of the policy.

Holding that the insured was the victim of a crimnal
hom ci de, the Court of Appeals stated that the robbers commtted
i nvoluntary manslaughter at |east, and that they may also have
commtted first or second degree nurder. ld. at 539-40. I n
reaching its conclusion that an involuntary manslaughter had

occurred, the Court stated that
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when the person acting has no intention to injure
anybody, but death is a result of wunlawful action

endangering life, there is manslaughter, at least. "It
is not necessary that he should have intended the
particular wong which resulted from his act. I f he

intends to do an unlawful and wongful act, which is

puni shabl e because it is wong in itself, and in doing

it he inflicts unforeseen injury, he is crimnally

liable for that injury.” Commonwealth v. Hawkins, 157

Mass. 551, 553, 32 N.E. 862; State v. Lehman, 131 M nn.

427, 430, 155 N.W 399; Killian v. State, 184 Ark. 239,

242, 42 S.W (2nd) 12.

ld. at 539.

The Court's language in Prostic, albeit dictum indicates
that a defendant who commits an act that is "punishabl e because
it is wong in itself,” that is, malumin se, will be crimnally
liable for the injury caused by his act. The |anguage enpl oyed
by the Court does not indicate a requirenent that the malumin se
act be one that is dangerous to life to render the actor
crimnally liable. W note that the Court did state that "when
the person acting has no intention to injure anybody, but death
is a result of wunlawmful action endangering life, there is
mans| aughter, at least."” 169 Ml. at 539 (enphasis added). Wen
viewed in the context of the facts of the case, however, this
statenent was sinply addressing the fact that, by beating the
insured "nercilessly,” i1d. at 536, the robbers had conmtted acts
t hat endangered life.

We interpret Worthington and Prostic as establishing that a

hom cide resulting from the perpetration of a malum in se

unl awful act not anmpbunting to a felony is manslaughter,
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regardl ess of whether the unlawful act was "dangerous to life."
Because appellant's battery against the victimwas a malumin se
crimnal act, we hold that the State was not required to prove
that appellant's acts were dangerous to life in order to
establish a prima facie case of involuntary mansl aughter.

Appellant relies on State v. Gbson, 4 M. App. 236, 243
(1968), aff'd, 254 Md. 399 (1969), in support of his contention
that, when a prosecution for involuntary mansl aughter is based on
the comm ssion of an unlawful act causing death, the act nust
itself be dangerous to life, even if the act is malumin se. In
G bson, we held that the statutory crinme of mansl aughter by notor
vehicle, Maryland Code (1957, 1967 Repl. Vol.), Art. 27, § 388,
preenpted charging a defendant wth "common-law m sdeneanor -
mans| aught er ™ where the operation  of a notor vehicl e
unintentionally resulted in the death of the victim 4 M. App.
at 245. In reaching that holding, this Court recited the
followng principles governing the comon law crine of
i nvol untary mansl aughter:

| nvol untary mansl aughter at common |aw has been

general ly defi ned as t he killing of anot her

uni ntentionally and without malice (1) in doing sone

unl awful act not anobunting to a felony, or (2) in

negligently doing sone act lawful in itself, or (3) by

the negligent omssion to performa legal duty. See 1

Warren on Homcide (Perm Ed. 1938), 420, 421; 26 Am

Jur. Homcide, Sec. 18, 44; 40 C. J.S. Homcide, Sec.

55, and cases therein cited. To this basic definition

other authorities add the qualification, as to the

first class of involuntary manslaughter, that the

unlawful act be malum in se, and not nerely malum
prohi bitum and as to the second and third cl asses of
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the offense, that the negligence be <crimnally
cul pable, i.e., that it be gross. dark and Marshall,
Crimes (Sixth Ed.), Sections 10. 04, 10. 12-10. 14,
Perkins on Crimnal Law, pp. 34, 57-61; Wuarton's
Crimnal Law and Procedure, (Anderson Ed.), Vol. 1,
Sections 289-292, 296, and cases therein cited.

It is likewse clear that the Maryland cases have
generally recognized that a <charge of involuntary
mansl| aughter at common |aw could in some circunstances
at | east be based on the doing of an unlawful act. In
Neusbaum v. State, supra, the court, in defining a
fel oni ous hom cide, characterized the crine so as to
i ncl ude those cases where one takes the |ife of another
unintentionally and wthout excuse "while needlessly
doi ng anything in its nature dangerous to life, or who
causes death by neglecting a duty inposed either by |aw
or by contract, or in the course of commtting a crine
or even a civil wong." 156 Ml. at page 155. To like
effect, the court in Insurance Conpany v. Prostic, 169
Md. 535, in discussing a felonious homcide, held at
page 539 that "when the person acting has no intention
to injure anybody, but death is the result of unlaw ul
action endangering life, there is manslaughter, at
| east . "

What appellant relies upon is the follow ng |anguage in G bson
which he refers to as "a rule":

Neusbaum and Prostic seemngly share a conmmon
| egal thread--that where a prosecution for involuntary
mansl aughter is based on the comm ssion of an unl awf ul
act causing death, the act nust itself be dangerous to
life. As the Prostic court observed, if the person
causi ng the death of another "intends to do an unl awf ul
and wongful act, which is punishable because it is
wong in itself, and in doing it he inflicts an
unforeseen injury, he is crimnally liable for that
injury" [since] "[t]here are many acts so heedl ess and
i ncautious as necessarily to be deenmed unlawful and
want on, though there may not be any express intent to
do mschief, and the party commtting them causing
death by such conduct will be guilty of manslaughter."”
169 Md. at page 539.

4 Md. App. at 242-43 (footnotes omtted).
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Appellant's reliance on that passage in G bson is m splaced.
As stated supra, in Gbson we were concerned wth whether the
statutory crinme of vehicular manslaughter preenpted the common
| aw i n cases where the operation of a notor vehicle results in an
uni ntentional hom ci de. W did not address what types of acts
are enconpassed wthin the phrase "unlawful act" as that termis
used in t he definition of i nvol untary mansl| aught er.
Consequently, the "rule" upon which appellant relies is dictum at
best .

Furthernore, we disagree with appellant's interpretation of
that dictum in G bson. In effect, appellant contends that our

statenent that the unlawful act must itself be dangerous to
life," id. at 243, refers to all unlawful acts, those unlaw ul
acts that are malumin se as well as those unlawful acts that are
mal um prohi bitum To give the Court's |anguage the broad neani ng

advocat ed by appell ant, however, would conflict with the earlier,

nor e specific, definition of unl awf ul act i nvol untary
mansl aughter enunciated in the case. Specifically, we defined
i nvoluntary manslaughter as being "the killing of another

unintentionally and without malice (1) in doing sonme unlawful act
not anounting to a felony,...." 1d. at 242. W then added the
following: "To this basic definition other authorities add the
qualification, as to the first class of involuntary mansl aughter,
that the unlawful act be malum in se, and not nerely malum

prohibitum..." Id. at 242 (citations omtted). View ng the
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term "unlawful act"” in the context of the entire opinion, we
interpret it to be referring exclusively to unlawful acts that
are nmerely mal um prohi bitum

The dictum in G bson upon which appellant relies has been
referred to in subsequent cases by both of this State's appellate
courts. See State v. Albrecht, 336 M. 475, 499 (1994)
(i nvoluntary mansl aughter based on gross negligence in performng
| awful act); Cox v. State, 311 Md. 326, 331-32 (1988) (conviction
for attenpted voluntary mansl aughter); Cox v. State, 69 M. App
396, 401 (1986), aff'd, 311 M. 326 (1988) (sane); WlIlson v.
State, 28 M. App. 168, 172 (1975) (involuntary manslaughter
based on gross negligence in performng lawful act); MIls v.
State, 13 M. App. 196, 201 (1971), cert. denied, 264 M. 750
(1972) (sane). Like the decision in G bson, however, these cases
never actually addressed what unlawful acts would suffice to
sustain a conviction wunder the category of unlawful act
i nvol untary mansl aughter. Thus, the courts rendering these
deci sions were never required to analyze or apply the |anguage in
G bson that appellant refers to as a "rule,” and their citations
to G bson add no support to appellant's position in the present
case.

Rolfes v. State, 10 M. App. 204 (1970), is the Ilone
decision in Maryland that involved involuntary mansl aughter that
was based on a malumin se unlawmful act and that cited G bson for

the proposition that an unl awful act nust be dangerous to life to
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support an involuntary mansl aughter conviction. In that case, we
concluded that Rolfes's "assault upon her husband with the knife
was an unlawful act dangerous to life." 1d. at 208. Because
appel lant's unl awful act was one dangerous to life, it fit neatly
into the G bson "rule,” whether it was nmalum prohibitum or malum
in se; it was not necessary for us to scrutinize the "rule" or
di stingui sh between conduct that is nmerely unlawful and conduct
that is punishable because it is wong in itself in order to
affirm the conviction. Because it quoted and relied on the
dictum in Gbson, Rolfes, like Ghbson, does not support

appellant's position in the case sub judice.

B. Legal Causation

Having determ ned that appellant's unlawful acts did not
need to be life threatening in order to form the basis for an
involuntary manslaughter conviction wunder the m sdeneanor-
mansl aughter rule, we shall now address appellant's contention
that the State failed to present sufficient evidence establishing
that his actions were the | egal cause of the victims death.

Based on the results of an autopsy, the State's expert
witness, Dr. Colle, testified that the victim suffered from
severe coronary artery disease that rendered hi m predi sposed to a
heart attack. That concl usion was supported by the testinony of
appellant's expert witness, Dr. Adanms, who testified that the

victim "had eighty to ninety percent |ocalized blockage in the
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two nmain arteries."? Prior to trial, Dr. Colle learned from
Wi tness statenents contained in the police reports that the
victim was involved in an altercation in which appellant and
others had poked the victimwth sticks, urinated on him poured
paint on him rolled himinto a ditch, threw stones at him and
ki cked dirt and trash on him The fact that the altercation did
occur was confirnmed by the testinony of w tnesses presented at
trial. Based on this knowl edge, Dr. Golle then established the
requi site causal relation between appellant's acts and the
victims death by concluding, "Wth reasonable nedical
certainty,"” that the victim suffered a fatal heart attack that
was caused by the stress brought on by the victinms altercation
wi th appellant and his friends.

Al t hough appellant presented expert testinony indicating
that there were several possible causes of death other than the
theory proffered by the State, that testinony only affected the
wei ght to be given to Dr. CGolle's testinony; it did not detract
fromthe sufficiency of the State's evidence. The court, sitting
as the trier of fact, was free to choose which expert opinion to
bel i eve. See Breeden v. State, 95 M. App. 481, 510, aff'd,
remanded, 333 M. 212 (1993). Viewing the evidence in a light
nost favorable to the State, we hold that the court rationally

could have found beyond a reasonabl e doubt that appellant's acts

°Dr. Adans, however, characterized the victinis heart di sease as being only
"nmoderately severe."
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were the | egal cause of the victims death. See Wggins, 324 M.

at 567.

.

Appel l ant next contends that the circuit court erred in
admtting Dr. CGolle's expert testinony regarding the manner and
cause of Baldwi n's death. Essentially, appellant asserts that
Dr. &olle's opinion |acked an adequate foundation because his
conclusion that the victim died of a heart attack during the
altercation with appellant was based on information that he
gat hered from inadm ssible police reports instead of being based
on facts presented in the form of a hypothetical question or
facts adduced through testinony.

An expert's conclusions nust be based upon a legally
sufficient factual foundation. Simons v. State, 313 M. 33, 41-
42 (1988) (citing State Health Dep't v. Wil ker, 238 Md. 512, 520
(1965)). "An expert wtness, however, need not testify from
personal knowl edge so long as the opinion is predicated upon
facts established in the record.” Shives v. Furst, 70 M. App.
328, 341, cert. denied, 309 M. 521 (1987) (citations omtted);
see also Consolidated Mechanical Contractors, Inc. v. Ball, 263
wmd. 328, 366-67 (1971). Moreover, "a trial judge is given broad
discretion in ruling on the admssibility of expert testinony.

Seldom will the decision in this regard constitute grounds for
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reversal . " Simons v. State, 313 M. 33, 43 (1988) (citations
omtted).
In the case sub judice, Dr. Colle testified that, in his

opi nion, Baldwmn was the victimof a homcide. Specifically, Dr.
Golle stated that the stress experienced by the victim as a
result of the altercation with appellant caused himto suffer a
myocardi al ischema, which Dr. Golle said was simlar to having a
heart attack. Dr. CGolle testified that he fornulated his opinion
as to the cause of the victims death based on his review of the
autopsy and information in the police reports.® Wen asked on
direct exam nation which portions of the police reports he used
to forrmulate his opinion regarding the cause of the victins
death, he stated that he relied on the police reports to
establish that the victim was alive when he was involved in a
stressful altercation with appellant and others and that he was
found dead the follow ng day. Wen the court |ater asked himthe
same question, appellant acknow edged that he was relying on the
W tness statenents in the police reports that the victim was
alive at the tinme of the "altercation.”™ The court then asked Dr.
ol | e what he neant by the term"altercation":
COURT: No, | mean, what was it that you were relying
on as being the altercation here and it may be
that the word altercation was in the report. I

don't know what was in the report but | want to
know what it is that you're relying on since

SAl t hough Dr. Golle acknow edged that he al so exami ned sone of the victinms
nmedi cal records fromthe Perry Point Mdical Center, he stated that they did not
affect his opinion as to the nanner and cause of the victims
deat h.
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you've said that you're relying on sonething from
the report, I want to know what it is that you're
relying on to de -- that you' ve characterized as
altercation....

DR. GOLLE: The hitting him throw ng rocks.

THE COURT: Anyt hi ng nore?

DR. GOLLE: Hitting, pushing.

THE COURT: Was there anything nore than hitting him

t hrowi ng rocks and pushing himthat you're relying
upon as being an altercation?

DR. GOLLE: | think the verbal -- verbal abuse.

THE COURT: In ternms of hitting,... is there sonething
nore specific about the hitting that you're
relying upon in... formng your opinion?

DR GOLLE: No.

THE COURT: Ckay. So you don't know if hitting himin
the context of what you're relying upon was
hitting him with sharp and nunmerous blows or
hitting him with poking with a stick or hitting
himin sone other manner; is that a fair --

DR GOLLE: That's correct, Your Honor. As | said,
there are injuries that there's no way to tell if
it occurred while he was alive or after he died
because of deconposition.

THE COURT: kay. ...[I]ls the same thing true about
the throw ng of rocks, do you know anything nore
about the throwi ng of rocks, how many rocks, size
of rocks or any of that?

DR GOLLE: No.

THE COURT: Okay. Sane with pushing? Don't know the -
- the frequency of pushing, the manner of pushing?

DR GOLLE: That's correct, Your Honor.



-21-

THE COURT: And is it fair to assune the sanme wth

regard to the verbal abuse?

DR. GOLLE: That's correct.

Appel l ant has not stated, nor have we found, any evidence
denonstrating that Dr. CGolle's opinion as to the cause of the
victims death was based on facts that were not adduced at trial.
Dr. Colle's responses indicate that he did not rely on the
specific version of the events set forth in the police reports in
concluding that Baldwin was the victim of a hom cide. I n ot her
words, he did not conclude that the victimdied as a result of
injuries that he may have sustained after allegedly being hit
wi th stones, trash, paint, and urine, or as a result of any other
of the specific acts nentioned in the police reports. In
contrast, Dr. Colle based his conclusion on the sinple fact that
the victim was involved in a stressful "altercation" wth
appel lant and others; whether the victim suffered any specific
injuries as a result of the altercation was immaterial to Dr.
ol le. That the victimwas involved in such an altercation with
appellant the day before he was found dead was established by
evidence at trial, prior to Dr. Golle's testinony, through
W tnesses who described the events surrounding the victims
deat h. Under these circunstances, we conclude that Dr. Colle's
testinony was supported by a sufficient factual basis and that

the court did not abuse its discretion in admtting it.
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Appellant's third contention is that the circuit court erred
in admtting the testinmony of Dr. John Sm al ek, Chief Medica
Exam ner for the State of Maryland, in rebuttal to the testinony
of the defense's expert wtness, Dr. John Adans, a forensic
pat hol ogi st. Appel lant maintains that Dr. Smalek's testinony
concerning the cause of the victims death was not proper
rebuttal because the evidence proffered by Dr. Adans disputing
the State's theory of the cause of death did not constitute "new
matter."

To constitute proper rebuttal evidence, the testinony of Dr.
Sm al ek "nmust have 'explain[ed], or [been] a direct reply to, or
a contradiction of, any new matter that [was] brought into the
case by the accused.'" Kulbicki v. State, 102 M. App. 376, 383
(1994), cert. denied, 337 Ml. 706 (1995) (quoting State v. Booze,
334 Md. 64, 70 (1994)). If his testinmony did not constitute
rebuttal evidence, it was error for the trial court to admt it
as such. Id. at 383-84 (citing State v. Hepple, 279 M. 265, 274
(1977)).

During the defense's case, Dr. Adans testified that, by
calculating the rate at which the victims body netabolized
al cohol, he determned that the victimdid not die until at |east
ten hours after the altercation wth appellant. He further
stated that he could conclude that the victimdid not die as a
result of his altercation with appellant, because any stress

resulting fromthe altercation would have caused the fatal heart
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attack within one hour. Over appellant's objection, the State
was permtted to present, as rebuttal evidence, Dr. Smalek's
testinony, which refuted Dr. Adans's nethod of calculating the
time of the victim s death.

The State had not presented evidence as to the tinme of the
victims death during its case-in-chief. Moreover, Dr. Adans's
opinion regarding the tinme of the victims death was based solely
on a novel nethod of calculating the anmount of al cohol that was
nmet abolized by the body prior to death.? Dr. Adanms's nethod
required him to nmake several assunptions that he admtted were
not supported by nedical l|iterature or studies. Under these
circunstances, Dr. Adans's theory regarding the tinme of the
victims death was "new matter"” that the State properly was given
an opportunity to rebut.

Qur review of the record in this case also reveals that Dr.
Sm al ek was permtted, over appellant's objections, to testify
that he disagreed with Dr. Adans's conclusions that there were
ot her possible causes of the victims death. First, Dr. Sm al ek
testified, over objection, that he found no evidence that
esophageal varices was a factor in the victims death. Second,
he testified over objection that pneunpbnia was not a possible
cause of the victims death

In the State's case-in-chief, Dr. Golle had testified that

the victim in effect, died froma heart attack that was caused

“Dr. Adans stated on re-direct that, without using his method of analysis,
there would be no way to determine the tine of the victinls death.
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by the stress that he suffered as a result of being involved in
an altercation with appellant. 1In the defense's case, Dr. Adans
opi ned that the cause of the victims death was "unknown" and the
manner of his death was "undeterm ned."® According to Dr. Adans,
it was inpossible to pinpoint exactly the cause and manner of the
victims death because the victim was suffering from so many
serious mal adies at the tine.

Dr. Smalek's testinmony refuting Dr. Adam s concl usions as
to the cause of the victims death was proper rebuttal evidence.
Dr. Adans's testinony injected into the case a new theory about
the cause and manner of the victims death, which constituted
"new matter." Dr. Smalek's testinony to the effect that
esophageal varices and pneunbnia were not possible causes of the
victims death directly replied to and contradicted the new
matter presented by Dr. Adans's testinony. See Wlley v. d ass,
242 M. 156, 164 (1966); Hughes v. United States, 633 A 2d 851
852 (D.C. 1993) (holding that court did not abuse its discretion
when it allowed police officer to be re-called to testify in
rebuttal that a person suggested by defense as being the rea
guilty party did not sell the drugs and to reiterate that
def endant did).

Finally, we note that Dr. Smalek testified on rebuttal,

over appellant's objection that was overruled "subject to a

5Dr. Adans testified that the phrase "[c]ause of death means the actual
process, the di sease process, which produced the death." The nmanner of death
"means how did the death occur... was it a natural phenonenon or was it caused by
sonet hi ng unnatural such as suicide, homcide or an accident."
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motion to strike," that he disagreed with Dr. Adans's testinony
that the victimis coronary artery disease was "noderately
severe," and that he believed the victinms coronary artery
di sease was severe. At the <conclusion of Dr. Smalek's
expl anation, appellant did not nove to have the testinony
stricken.

The court was not able to determne whether Dr. Sm alek's
testinmony, in whole or in part, constituted rebuttal evidence
w thout hearing the testinony. Because the court was sitting as
the trier of fact, it was appropriate to admt the testinony,
subject to a notion to strike, in order to be able to nake the
evidentiary determ nation. W believe, therefore, that appellant
was required to nove to strike the testinony if he concl uded t hat
it was not proper rebuttal evidence. Because appellant failed to
nove that the testinony be stricken, the issue was not preserved
for appellate review. See MI. Rule 4-323(a); Davis v. State, 189

Md. 269, 274 (1947) (citations omtted).

I V.

Appellant's final contention is that his placenent in the
house arrest program under the supervision of the Anne Arundel
County Detention Center constitutes an illegal condition of
probation. Appellant argues that being under house arrest as a

condition of probation is sufficiently equivalent to being
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i nprisoned and thus is illegal under this Court's decision in
Stone v. State, 43 Md. App. 329 (1979).

In Stone, the trial court inposed the follow ng condition of
pr obati on:

18 nonths to be served at the Anne Arundel County

Detention Center on a |live-in, wor k- out  basi s,

concurrent wth any other sentence now serving.

ld. at 330. On appeal, we questioned whether the court could
i npose a sentence of incarceration, suspend execution of all of
it, and place the defendant on probation with a condition that he
serve eighteen nonths in jail. Noting that a court's "broad
grant of discretionary authority to place defendants on
probation"” under the conditions it deens proper pursuant to
Maryl and Code (1957, 1992 Repl. Vol.), Art. 27, 8 641A is not
unlimted, we concluded that, "in the absence of express
statutory authority, confinenment in a jail-type institution, such
as the Anne Arundel County Detention Center, is not an authorized
condition of probation.” Stone, 43 Ml. App. at 335.

W do not dispute the well settled rule in Mryland that,
absent statutory authority,® "a court cannot inpose inprisonnent
as a condition of probation.” Maus v. State, 311 M. 85, 104
(1987) (citing Stone, 43 Mi. App. at 336). Unlike the appell ant

in Stone, however, appellant in the case sub judice is not

subject to "confinenent in a jail-type institution.”" Stone, 43

SMhryl and Code (1957, 1992 Repl. Vol.), Art. 27, § 641(a)(1)(i)2 pernits
the court to inpose a sentence of confinenent as a condition of probation in
Charles, St. Mary's, and Calvert counties under certain circunstances.
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Md. App. at 335. Instead, he is confined to his own residence
whenever he is not working or attending school. Thus, in order
to resolve this issue, we nust determ ne whether appellant's
house arrest under the supervision of the Anne Arundel County
Detention Center is equivalent to the inprisonnent contenplated
in Stone. Under the facts of the present case, we hold that it
IS not.

Al though not directly on point, we find this Court's
decision in Balderston v. State, 93 M. App. 364 (1992), to be
instructive. Balderston was convicted of driving while under the
i nfluence of alcohol and sentenced to the Montgonery County
Detention Center for a period of sixty days, with forty-five of
t hose days suspended in favor of a two year term of probation.
As a special condition of his probation, the circuit court,
pursuant to Bal derston's request, ordered himto spend forty-five
days in a hone confinement program?’ After Bal derston had
conpleted the forty-five day in hone confinenent, the court found
that he had violated his probation. As a result, the court
revoked his probation and reinstated his original sentence
w thout crediting to his sentence the forty-five days spent in
hone confi nenent. On appeal, Balderston argued that "hone

confinenment is tantanount to inprisonnent, or at |east custodial

’Pursuant to the home confinement program Bal derston was permitted to go
to work and to attend an al coholismtreatnent program but was required to remain
in his residence at all other tines. To ensure his conpliance, he was required
to wear an electronic nonitoring device on his ankle or wist that would al ert
t he Montgonmery County Detention Center if he were to travel nore than 700 feet
away from his residence.
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confinenent, and that he is entitled to credit against the
remai nder of his sentence, pursuant to Md. Ann. Code Art. 27, 8§
638C, 8 for the 45 days he spent in hone confinenment." |d. at 367
(footnote omtted).

This Court rejected Bal derston's assertion and held that his
home confinement, as a condition of probation, "cannot be

considered 'custodial,' or the equivalent of custody," because he
had freedom of novenent and association within his hone and coul d
| eave his honme to attend work and al coholism treatnent neetings.
ld. at 370. We further stated that, contrary to Balderston's
contention, the reason he asked to participate in the hone
confinenent program was because "it is not the equivalent of
custody, i.e., he could tend to his responsibilities and nmaintain
his job." 1d. W held, therefore, in accordance wth cases from
several other jurisdictions, that he was not entitled to
sentencing credit under Art. 27, 8 638C for the forty-five days
that he spent in hone confinenent. 1d.; see also Maus v. State,
311 Mmd. 85, 104 (1987) (holding that stay in tightly controlled

and supervised drug rehabilitation facility as a condition of

8Varyl and Code (1957, 1992 Repl. Vol.), Art. 27, § 638C(a) provides in
rel evant part:

Credit for tinme spent in custody before conviction or acquittal. --
Any person who is convicted and sentenced shall receive credit
against the termof a definite or |ife sentence or credit agai nst
the m ni mum and maxi num terns of an indeterm nate sentence for al
time spent in the custody of any state, county or city jail,
correctional institution, hospital, nental hospital or other agency
as a result of the charge for which sentence is inposed or as a
result of the conduct on which the charge is based, and the term of
a definite or life sentence or the m nimum and maxi mumterns of an
i ndeterm nate sentence shall be di m ni shed thereby.
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probation did not constitute "custody” wthin the nmeaning of Art.
27, § 638C(a)).

Bal der st on addressed the neaning of the term"custody" as it
is used in Art. 27, 8 638C(a). The legislative policy underlying
Art. 27, 8 638C(a) is as follows:

Section 638C(a) denonstrates a legislative policy of

fairness--a desire to give a person the benefit of

prison time, or simlar incarceration, actually served

as a result of conduct for which a sentence of

incarceration is eventually inposed. That policy is

commendable in its effort to avoid inequitable stacking

of punishnment that could result in actual service of a

period of inprisonnent |onger than the sentence inposed

by the trial court.

Maus, 311 Md. at 107 (enphasis added). W believe that the term
"cust ody" suggests a level of confinenent that is analogous to
the |l evel of confinenent prohibited in Stone v. State, supra. In
ot her words, an offender's sentence may only be reduced by the
ampunt of time that he has spent in "custody" in an environnment
with a level of confinenment that is commensurate with "prison
time or simlar incarceration.” W therefore conclude that, if
an of fender would not receive credit toward his sentence under
8§ 638C(a) for the tinme spent under certain restrictive conditions
of pr obati on, then those conditions do not anount to
incarceration in the "jail-type institution' referred to in
St one.

In the present <case, the ~circuit court inposed upon

appellant thirty nonths of "house arrest” in his own residence as

a condition of probation. The terns of the probation require
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appellant to abide by "all of the Rules and Regul ations of the
House Arrest Alternate Sentencing Prograni of the Anne Arundel
County Detention Center and state that he is to be supervised by
the Center, even though he was not actually enrolled in the
program?® Under the program s regul ations, appellant is required
to remain in his residence whenever he is not working or
attendi ng school . Appellant will be nonitored by "a portable
vi sual tel ephone which allows programstaff to enforce conditions
of [his] house arrest sentence by oral and visual contact” and by
periodic visits to his residence and place of enpl oynent.

Al though restrictive, appellant's confinement to the confort
of his own honme significantly differs from confinement in a
"jail-type institution,” such as a prison, jail, or county
detention center, in several material respects. An offender who
is detained at honme is not subject to the <conditions or
regimentation of a penal institution. Wile at home, an offender
enj oys unrestricted freedom of activity, nmovenent , and
associ ati on. He can eat, sleep, make phone calls, watch
television, and entertain guests at his leisure. Furthernore, an

offender confined to his honme does not suffer +the sane

9 Judge Heller's witten Order granting appel | ant house arrest as a
condition of his probation was adapted fromthe formused by the Anne Arundel
County Detention Center to enter convicts into its House Arrest Alternative
Sentencing Program Nornally, the formis used to order offenders into the
program as a sentencing neasure. Judge Heller, however, crossed out certain
provisions on the formand clearly indicated that appellant was being granted
house arrest as a condition of his probation, and that any violation of the
regul ati ons would constitute a violation of probation
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surveillance and lack of privacy that he would if he were
actual ly incarcerated.

We conclude that the restrictions placed on appellant's
freedom pursuant to the house arrest program are conparable to,
and no nore onerous than, the restrictions inposed on the
appel l ant in Bal derston. Because we determned in Bal derston
that such restrictions did not anmount to "custody" for the
purpose of granting custody credit under Art. 27, 8 638C(a), we
conclude that the restrictions placed on appellant in the present
case do not anmount to "incarceration” or "confinenent in a jail-
type institution” as cont enpl at ed in Stone . St at e.
Accordingly, we hold that appellant's placenment under "house

arrest" is a lawful condition of probation.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



