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At the centerpiece of this appeal is an issue never before
addressed by a Maryl and appellate court: what action should be

taken by a trial court when a violation of Batson v. Kentucky,

476 U. S. 79 (1986), has occurred?

On Cctober 7, 1993, Oficer Kevin Turner of the Baltinore
City Police Departnent received a tip froma confidenti al
informant that a black male dressed in a black hat, a bl ack,
purpl e and green sweatsuit, black pants, and Fila tennis shoes
was selling drugs in the area of Fayette and Monroe streets in
Baltimore City. This informant was registered wwth the Police
Departnent and had supplied reliable information in the past.

O ficer Turner, in plain clothes, responded to Fayette and Mnroe
streets and began conducting covert surveillance of the area from
hi s unmarked vehicle. Wile there, he observed several persons
approach a juvenile, later identified as Tyrice Hawkins, and give
hi m cash. Hawkins, in turn, gave this noney to a man, who fit
the description given to Turner by the informant. Turner then
observed Hawki ns wal k across the street, retrieve glass vials of
a white substance froman alley, and give the vials to the

per sons who had gi ven hi m noney.

After observing two or three such transactions take place,
Turner went to the police station and returned approxi mately five
mnutes later with two uniformed officers. Hawkins and appel | ant
(the man earlier observed by Turner) were placed under arrest.

The police found one hundred and fifty five dollars in
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appel l ant's possession. A brown bag containing twelve vials of
cocai ne was recovered fromthe alley. Appellant was charged with
use of a mnor to distribute cocaine, possession of cocaine with
intent to distribute, possession of cocaine, conspiracy to
di stribute cocaine, conspiracy to possess cocaine with intent to
distribute, and conspiracy to possess cocai ne.

Prior to trial, appellant's attorney noved to suppress the
nmoney that was recovered from appel | ant. Defense counsel al so
requested that the identity of the confidential informant be
di scl osed, invoking the exception to the non-disclosure privilege
which permts release of the informant's identity when the
identity of the suspect is at issue. Appellant's attorney argued
to the court that although appellant was wearing clothing simlar
to that described by the informant, he was not the individual who
the informant saw selling drugs. The trial court refused to
permt disclosure of the informant's identity and denied
appellant's notion. Appellant was convicted by a Baltinore City
jury (Ross, J., presiding) on all charges and was sentenced to
fourteen years inprisonnent. In this appeal, appellant presents
the follow ng three questions for our review

|. Didthe trial court err inrefusing to
hold an in canera hearing on the issue of
whet her to order disclosure of the
confidential informant?

1. Didthe trial court err in ruling that
Bat son was vi ol ated by defense counsel when

striking five white persons fromthe jury
panel ?
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1. Didthe trial court err in reseating
the stricken jurors?
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|. Disclosure of Informant's ldentity
Appel l ant argues first that the trial court erred in
refusing to permt disclosure of the confidential informant's
identity and refusing to at |l east hold an in canmera hearing on
the matter.

Rel ying on the Suprene Court's decision in Roviaro v. United

States, 353 U. S. 53 (1957), the Court of Appeals has adopted a
bal anci ng test for determ ni ng whether disclosure of an
informant's identity is warranted in a particular case. Warrick
v. State, 326 Md. 696, 699-700 (1992). This test bal ances the
State's interest in maintaining the anonymty of its inforners
agai nst the due process and confrontation rights of the accused.
1d.

As the Suprenme Court has instructed, in applying this test,
the trial court nmust look to "the particular circunstances of
each case, taking into consideration the crime charged, the
possi bl e defenses, the possible significance of the infornmer's
testinony, and other relevant factors."” Roviaro, 353 U S. at 62.
A "key element” is "the materiality of the infornmer's testinony
to the determnation of the accused's guilt or innocence.
Warrick, 326 M. at 701. Stated differently, disclosure of an
informant's identity may be permitted "whenever the infornmer was

an integral part of the illegal transaction.” MCoy v. State, 216

Ml. 332, 337, cert. denied, MCoy v. Pepersack, 358 U S. 853




(1958) (enphasi s added).

It has been held, for instance, that an informant's identity
shoul d be di scl osed when the informant introduced the police to
t he suspect, was present during a drug buy, or otherw se played

an active role in the transaction. See Roviaro, 353 U. S. at 64-65

(itnformant participated in undercover buy); Warrick, 326 M. at
705-06 (informant introduced undercover police officer to drug

deal er); Brooks v. State, 320 MJ. 516, 519 (1990) (i nformant

i ntroduced seller of cocaine to officers and was present during
entire transaction). |In these instances, the informant's ability
to identify the suspect "may be rel evant and hel pful to the
defense or essential to a fair determ nation of the case."
Warrick, 326 Md. at 706.

The Court of Appeals has cautioned, however, that the
particular role played by the informant in apprehendi ng the
defendant is not necessarily dispositive of whether or not the

privilege of non-disclosure applies. G bson v. State, 331 Ml. 16

23 (1993); Brooks, 320 Md. at 525 (holding that "trial courts

nmust apply the Roviaro bal ancing test in each case, regardl ess of
the | abels attached to the inforner's role"). On the other hand,
there are sonme "nore rudi nentary” cases where the informant's
testinmony clearly has such limted rel evance that disclosure of
the informant's identity would be of no appreciable help to the
def endant and woul d be outwei ghed by the State's interest in

mai ntai ning the confidentiality of its informants.
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In Brooks, 320 Md. at 525, the Court of Appeal s expl ai ned:
Clearly, the practical application of the
bal ancing test is nore rudinentary in sone
cases. For exanple, we recognize that the
privilege ordinarily applies where the
informer is a nere "tipster,' who supplies a
lead to | aw enforcenent officers but is not
present at the crine, while disclosure is
usually required when the informer is a
participant in the actual crine.
(citations omtted).

This case presents the classic exanple of the informant as a
mere "tipster." O ficer Turner received a tel ephone call from
the informant notifying himthat sonmeone wearing a black hat, a
bl ack, purple, and green sweatsuit, black pants, and Fila tennis
shoes was selling drugs in a specified area. Turner responded to
the scene within one-half hour and saw an indivi dual matching
this description selling drugs. The informant did not acconpany
Turner to the scene and did not witness the drug sal es; he was,
therefore, a nmere "tipster." Moreover, whether the informnt
identified appellant as the individual he had seen earlier
selling drugs in the sane area is irrelevant; the fact remains
that Oficer Turner hinself w tnessed appellant doing so. W
agree with the trial court's rationale in refusing to permt
di sclosure of the informant's identity:

| think the record before this Court is
abundantly clear that the issue raised by the
Def endant i s whether or not the person
arrested is the person whomthe w tnesses saw
on the day the offense was commtted and the

i nformant was not there. The informant is
not an eyewitness to anything on the day of
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the crime. So that the fact finder in this
case, wWwth respect to anything -- and even if
we assune, even if we assune for the purposes
of the Court's ruling on this issue that the
informant informed on a totally different
person, it is not this Defendant that he
informed on[,] [i]t is irrelevant because the
testinmony is that the Defendant was seen
commtting the crinme and the person who saw
the crime conmtted arrested himon the sane
day. The fact that the informant may have
had soneone else in mnd would be a red
herring in the factual context we have in
this case.

Still, appellant maintains that the record is unclear as to
exactly what role the informant played in the transaction and
that an in canmera hearing on the matter should have been hel d.
Contrary to appellant's assertions, however, there was clearly
testinmony at the suppression hearing clearly reveal ed that the
informant's invol venent in apprehending appellant was limted to
t he tel ephone call he or she made to O ficer Turner.

Q Oficer Turner, at the tinme you were there
maki ng your observations, was your Cl present
on that particular bl ock?

A No, sir.

Q And you received that information fromthe
Cl, were you on the phone with himor back at
the station or --

A In ny office on the tel ephone.

Q Back at Western District?

A Yes, sir.

Q Did he acconpany you at all back to that
scene?



A No, sir.!?

We hold, therefore, that the trial court properly refused to
permt disclosure of the informant's identity. The rel evance of
his or her testinony is clearly limted under the facts of this
case and is far outweighed by the State's interest in maintaining
the anonymty of its informant. As the Supreme Court has noted,
the privilege afforded the State in not disclosing its informants
is particularly inportant "in the enforcenment of . . . narcotics
laws, [since] it is all but inpossible to obtain evidence for
prosecution save by the use of decoys. There are rarely

conplaining witnesses." Lewis v. United States, 385 U S. 206,

210-211 n.6 (1966), reh'g denied, 386 U S. 939 (1967) (quoting

Model Penal Code § 2.10, cnt., p.16 (Tent. Draft No. 9, 1959)).

1. Jury Selection
During jury selection, appellant's attorney exercised four
perenptory strikes of white jurors. The State objected on the
basis that the strikes were discrimnatory and viol ated the

principles set forth in Batson v. Kentucky, 476 U.S. 79 (1986).

In response to the court's request for the reasons why he struck

the jurors, appellant's attorney explained that he did so because

! This testinony was elicited by the State during re-direct
exam nation of O ficer Turner. W question the sincerity of
appel lant's request for an in canera hearing in light of the fact
t hat defense counsel had every opportunity at the suppression
hearing to question Oficer Turner regarding the extent of the
informant's participation in the arrest, but failed to nmake any
effort to do so.



9
of the area in which the prospective jurors resided, and not
because they were white. He explained that, "I don't believe
that they will be able to relate to nmy client and his
environnent." The court accepted counsel's explanation and jury
sel ection conti nued.

After twelve jurors and two alternates were selected, the
State renewed its Batson challenge to the four perenptory strikes
exercised by appellant's attorney, as well as a fifth strike of
another white juror. The State argued that the five white jurors
stricken by appellant were fromthe sanme geographical |ocation as

bl ack nmenbers of the jury panel who were accepted by him The

trial judge agreed, noting that he "was stretching it before [in
overruling the Batson challenge] in spite of the warning and the
closeness of it . . . ." The trial judge commented that, "if
woul d permt this to go on, we would totally undercut [Batson]

The court did, however, permt appellant's attorney to
repeat his reasons for striking the five white jurors. The
foll ow ng ensued:

THE COURT: | want you to address each one of
t hem - -

[ DEFENSE COUNSEL]: Let's go through.

THE COURT: -- each one of them separately
and | want you to make your record and say
everything you want to about them

[ DEFENSE COUNSEL]: Ckay. \Where are we?

THE COURT: W are starting at the top of the
list. 009, Ms. Hall.
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[ DEFENSE COUNSEL]: 009, | explained Tonesa
Hal |, Vancouver Road is an area -- | am not
famliar wth it. It places itself in zone
29. Was not struck because the person was
white, was struck because of age as well.

The age, that age is not close to nmy client's
age, what | consider the age, and the

| ocation of this person, | don't believe the
person will connect with ny client and w ||
be, as | see it, a peer. | struck the person

for those reasons.
THE COURT: Nunber 10.

[ DEFENSE COUNSEL]: Nunber 10, George Athas
who is a broker. | don't think a person who
is a broker is going to connect with ny
client and fromthe area in which he lives, |
chose to strike himfor that reason

THE COURT: Nunber 16.

[ DEFENSE COUNSEL]: Nunber 16 is a 35 year-
old fromzone 18. She's a custoner service
rep, a person again who | don't believe is
going to connect with ny client or his

W tnesses who will testify.

* * *

THE COURT: Nunber 49 .

[ DEFENSE COUNSEL]: Yes. Nunber 49 was Janes
Ri neheart who is an accountant in zone 11 on
Buena Vi sta Avenue. Based on ny know edge of
the area, it is an area where they would not
have the sanme type of problens that nmy client
woul d encounter day to day and in his life
woul d not connect with him | don't believe
sonmeone who i s an accountant by experience
woul d connect with himas well.

THE COURT: Nunmber 55.

[ DEFENSE COUNSEL]: 55. John Carra who is a
scientist. Again, Glman Terrace, zone 11
which is an area that is a little -- nuch
nore affluent than the area in which ny
client resides and who is a person -- is a
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scientist. Look at things, in nmy belief,
scientifically and | believe will then tend
to believe the police officers nerely because
they're policenmen. | believe those are the
stri kes, Judge.

The trial court found that the reasons given by defense
counsel were "pure sinple subterfuge” and that the real reason
the jurors were stricken was solely because of their race. The
court stated:

After reviewi ng the characteristics of
the African/ Arerican nenbers of the jury, and
ot her nmenbers of the jury who have passed
muster in this Defendant's eye, | do not find
t he expl anations given to be justified and |
again find it's a subterfuge and that the
real reason those persons were struck was
sol ely because of their race and, therefore,
we Wil re-seat, we will re-seat all of them
and then we will proceed fromthere.

The court invalidated each of appellant's perenptory strikes
and reinstated the five white jurors to the jury panel. The
court further ruled that during the re-selection process,
appel l ant woul d not be permtted to strike any of the previously
stricken jurors.

Appel lant clains that the trial court erred in three
respects during the selection of the jury. He argues that the
court erred in the first instance by failing to recogni ze that
Bat son does not apply to the discrimnatory renoval of white
persons froma jury panel. Second, appellant contends that he
of fered adequate, race-neutral reasons for striking the five

white jurors. Finally, he argues that the court erred in
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reinstating the five jurors on the panel rather than striking the

entire venire.

A Applicability O Batson To Wite Persons
Despite appellant's assertions to the contrary, Maryland has
now j oi ned those jurisdictions that hold that the Fourteenth

Amendnent is violated when a white person is struck froma jury

panel solely on the basis of his or her race. Glchrist v. State,

97 M. App. 55, 75-76, cert. granted, 332 Ml. 741 (1993);

Brashear v. State, 90 Md. App. 709, 715, cert. denied, 327 M.

523 (1992). See also Brogden v. State, 102 Md. App. 423, 431-32

(1994). As we noted in Glchrist, Batson "applies wth equal

force to the exercise of perenptory challenges in a manner

discrimnatory to blacks or whites." 97 Md. App. at 75-76

B. The Striking of Juror Nunbers 9, 10, 16, 49, and 55

Appel I ant next challenges the trial court's ruling that
juror nunbers 9, 10, 16, 49, and 55 were struck by appell ant
sol el y because of their race.

The record reveal s that appellant's attorney struck juror
nunber 9 because she was froman area that he was not famliar
wi th and because her age, 45, was not close to appellant's. He
explained to the court that he did not believe juror nunmber 9
"Wl connect with ny client and wll be, as | see it, a peer."

Juror nunber 10 was al so struck, according to appellant's
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attorney, because of the area in which he lived. Appellant's
attorney expl ained that he did not believe that a broker would be
able to identify with appellant. Juror nunber 16 was thirty-five
years old and was enpl oyed as a custoner service representative.
She was struck because appellant's attorney did not believe she
"is going to connect with ny client or his witnesses who w ||
testify." Juror nunber 49 was an accountant and lived in an area
"where they would not have the sane type of problens that ny
client would encounter day to day and in his life would not
connect with him Lastly, juror nunber 55 was struck because he
was a scientist and lived in a "much nore affluent” area than
that in which appellant lived. Defense counsel stated further
that a scientist, he believed, would "tend to believe the police
officers nmerely because they're policenen."”

In reviewng the trial court's ruling on these strikes, we
are mndful of our [imted role in this regard. W "do not
presune to second-guess the call by the "unpire on the field

either by way of de novo fact finding or by way of i ndependent

constitutional judgnent." Bailey v. State, 84 Ml. App. 323, 328,

cert. denied, 321 Ml. 225 (1990). Instead, we nust determ ne

only if the trial court was clearly erroneous in its ruling. Ld.

at 329; Aiken v. State, 101 Md. App. 557, 563 (1994). |In Bailey,

we expl ai ned:

It is the trial judge who is in close
touch with the racial nood, be it harnonious
or be it tense, of the local community,
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either as a general proposition or with
respect to a given trial of high | oca
interest. The trial judge is positioned to
observe the racial conposition of the venire
panel as a whole, a vital fact frequently not
commtted to the record and, therefore,
unknowabl e to the review ng court.

Id. at 328.

In our view, the circunstances surroundi ng the exercise of
perenptory strikes by defense counsel clearly support the trial
court's finding that Batson was violated. The reasons advanced
by counsel, nanely, the location of the jurors' residences, were,
we find, nerely a pretext for excluding white jurors fromthe
panel on the basis of their race. Appellant's attorney, for
exanple, did not strike juror nunber 44, an insurance
underwiter, or juror nunber 32, a clerk, both of whomlived in
t he sane zone as juror nunmber 9, who was struck by appellant's
attorney on the basis of where she lived. Mreover, while juror
nunber 9 was struck on the basis of her age, jurors 32 and 44
were not, despite the fact that they al so were several years
ol der than appellant. Appellant's failure to strike "simlarly
situated" jurors supports the trial court's ruling that the race-
neutral reasons advanced by himfor striking the five jurors were
pretextual in nature.

Also, we find it significant that counsel for appellant
voiced to the court the fact that he disagreed with the

principles set forth in Batson. At trial, the foll ow ng ensued

bet ween the defense counsel and the court:
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THE COURT: . . . [I]f I would permt this to
go on, we would totally undercut the Batson
| aw as the Suprene Court of the United States

[ DEFENSE COUNSEL]: | don't agree with the
law. | absolutely don't agree with it.

THE COURT: | understand it though.

[ DEFENSE COUNSEL]: | think the Defendant has
the right to have a jury of his peers. [I]
[t]hink it's ridiculous. Wen | represent ny
client I try to select individuals who are
going to be close to his peers, understands
his situation as close as possible. | try to
narrow that as well as | can know ng areas
that I'mfamliar wwth and ny client is
famliar with. |If that is something that the
courts find to be incorrect, then the Court
will have to strike every panel that |'m part
of because | proceed in this fashion.

Thi s exchange apparently indicated to the trial court, and
indicates to us as well, that defense counsel not only
entertained doubts as to the correctness of the Batson deci sion,
but also that he had at |east a propensity to flout the
principles set forth in that case. In Bailey, 84 Ml. App. at
328-29, we explained the rel evance of counsel's deneanor during
the jury selection process and the inportance of respecting the
trial court's ability to observe that deneanor

The trial judge is able to get the "feel' of

t he opposi ng advocates -- to watch their
denmeanor, to hear their intonations, and to
spot their frequently unspoken purposes. It

is a total process in which nonverbal
communi cation may often be far nore revealing
than the formal words on the typewitten

page.

We hold, therefore, that the trial court was not clearly
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erroneous in sustaining the State's Batson challenge to the

striking of juror nunmbers 9, 10, 16, 49, and 55.

C. Proper Renmedy Wen Batson Violation Cccurs

We next address appellant's contention that the trial court
erred in reseating the five jurors after finding that defense
counsel had violated Batson. Appellant clains that the court
shoul d have struck the entire venire instead and begun the jury
sel ecti on process anew.

The issue of what action should be taken by a trial court
when a Batson violation has occurred is one of first inpression
inthis State. The Suprene Court has provided us wth no
guidance in this regard. |ndeed, the Court acknow edged in
Bat son that it was leaving this issue for another day:

In light of the variety of jury
sel ection practices followed in our state and
federal trial courts, we nmake no attenpt to
instruct these courts how best to inplenent
our holding today. For the sanme reason, we
express no view on whether it is nore
appropriate in a particul ar case, upon a
finding of discrimnation against black
jurors, for the trial court to discharge the
venire and select a new jury froma panel not
previously associated with the case, or to
di sal l ow the discrimnatory chall enges and
resune selection wth the inproperly
chal | enged jurors reinstated on the venire.

476 U. S. at 99, n.24 (citations omtted).
The appellate courts in other states appear to be genuinely

split on this issue. Several states favor striking the entire
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panel upon a finding of purposeful discrimnation. These states

include: California (see People v. Weeler, 583 P.2d 748 (Cal.

1978); People v. Smith, 21 Cal. App. 4th 342 (1993)); Florida

(see State v. Neil, 457 So. 2d 481 (Fla. 1984); Carter v. State,

550 So. 2d 1130, rev'd on other grounds, 590 So. 2d 1096

(1989));2 Indiana (see Mnniefield v. State, 539 N E. 2d 464, 466

(I'nd. 1989) (inplying that renedy is to strike entire jury by
hol ding that trial court erred when it failed to grant mstri al

upon prosecutor's Batson violation)); and North Carolina (see

State v, McCollum 433 S. E 2d 144, 159 (N.C. 1993), aff'd on

ot her grounds, 436 S.E.2d 163, rev. denied, 441 S E.2d 124,

aff'd, 453 S. E. 2d 165 (holding that the fairer approach is to
dism ss the entire panel and begin jury sel ection anew because
"[t]o ask jurors who have been inproperly excluded froma jury
because of their race to then return to the jury to remain

unaffected by that recent discrimnation, and to render an

2 It isinteresting that in both California and Florida,
| ower appellate courts have questioned the w sdom of the highest
court in holding that the entire venire panel should be stricken
upon a Batson violation. See Carter, 550 P.2d at 1131, n.1 ("W
believe that a trial court should have the discretion to cure a
di scrimnatory chall enge by neans other than dism ssal of the
entire panel. However, this court and the trial courts are bound
by the clear | anguage of Neil, absent directions otherw se from
the Florida suprene court"); Smth, 21 Cal. App. 4th at 346 ("The
Wheel er solution allows a prosecutor to push the limt and, if
found to have gone too far, to have the slate w ped clean and
start over wwth a new venire. But unless and until the United
States Suprene Court mandates a contrary renedy, or the
California Suprenme Court changes its mnd, we have no option but
to follow the Weel er renedy").
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inpartial verdict without prejudice toward either the State or
t he defendant, would be to ask themto discharge a duty which
woul d require near superhuman effort and which woul d be extrenely
difficult for a person possessed of any sensitivity whatsoever to
carry out successfully")).

O her states permt a trial judge to reseat the inproperly
stricken juror and continue jury selection. These states

include: Georgia (see Ellerbee v. State, 450 S.E. 2d 443, 448 (Ga.

Ct. App. 1994)), recons. denied, S E2d __ (G ) ;

M ssi ssippi (see Conerly v. State, 544 So. 2d 1370, 1372 (M ss.

1989) (holding that trial court was obligated to seat juror on
the jury where prosecutor did not articulate a race neutral

reason for striking her)); Mssouri (see State v. Gim 854

S.W2d 403, 416 (Mv.), cert. denied, 114 S.Ct. 562 (1993)

("proper remedy for discrimnatory use of perenptory strikes is
to quash the strikes and permt those nenbers of the venire
stricken for discrimnatory reasons to sit on the jury if they

otherwi se woul d"); State v. Shelton, 871 S.W2d 598, 600 (Mb. C

App. 1994)); and Wsconsin (see State v. Wal ker, 453 N.W2d 127,

135 n. 12 (Ws.), cert. denied, 498 U S. 962 (1990).

The Suprene Court of Mssouri, in State v. Parker, 836

S.wW2d 930, 936 (Md.), cert. denied, 113 S .. 636 (1992),

offered two rationales for reseating inproperly stricken jurors.
First, quashing the entire venire does not correct the Batson

vi ol ati on because while the parties are able to select froma new
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venire, the excluded jurors have still been subjected to
discrimnation. 1d. Second, judicial resources are conserved by
not having to go through the tinme and expense of selecting an
entirely new venire. |d.

In Texas, the |egislature has enacted a statute that
requires trial courts to dismss the entire jury panel and call a
new array when a Batson violation has occurred. Tex. Code Crim
Proc. Ann. art. 35.621 (West 1989). Despite the seem ngly
unanbi guous | anguage of this statute, the Court of Crim nal
Appeal s of Texas as well as the Court of Appeals of Texas have
held that its terns are not mandatory and that a trial court in a
given case may reinstate a wongfully excluded juror. State v.

Bownan, 885 S. W 2d 421, 424-25 (Tex. Cim App.), cert. denied,

115 S .. 184 (1993); Sins v. State, 768 S.W2d 863, 864 (Tex.

Ct. App. 1989), pet. dism ssed, 792 S.W2d 81 (Tex. Crim App.
1990) (statute "does not require in all cases that a new array be
called, but that the trial judge has the discretion to apply

ei ther renedy").?

% Indeed, in a recent case, the Court of Crimnal Appeals
of Texas interpreted the statute as permtting the dism ssal of
one "array" of jurors, to which the inproperly stricken juror
bel onged, instead of the entire venire. Butler v. State, 872
S.W2d 227, 233 (Tex. Crim App. 1994), cert. denied, 115 S . C
1115 (1995). The trial court in that case had enpl oyed a voir
dire procedure in which it split the venire into severa
separate, smaller groups or "mni-panels." |d.

The Court of Appeals of Texas, however, in a decision by the
Tyler Circuit, held that this statute is constitutional and its
provi sions mandatory, rather than directory. State v. Tunnell,
768
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In New York, the appellate courts have held that the proper

remedy when a juror is struck in violation of Batson "depend[s]
upon the point in the proceedings when the issue is raised and

the action taken in response thereto." People v. Irizarry, 560

N. Y. S 2d 279, 281 (N. Y. App. Div. 1990). Where an objection to
perenptory strikes is raised at an early stage in the selection
of the jury, the appropriate renmedy is to recall and reseat the
stricken juror. 1d.*

There are also federal court decisions indicating that an
appropriate renedy upon a Batson violation is to reseat the

stricken juror. See United States v. Forbes, 816 F.2d 1006, 1011

(5th Cr. 1987); United States v. Robinson, 421 F. Supp. 467, 474

(D. Conn. 1976).
As nentioned, Maryland' s appellate courts have not broached

this inportant subject. In Stanley v. State, 313 M. 50, 62-63

n.8 (1988), the Court of Appeals declined to address the issue,
but noted that "[w] hich remedy to apply may well be wthin the

di scretion of the trial court, depending on the circunstances of

S.W2d 765, 767 (Tex. Ct. App. 1989).

4 In addition, various trial courts in New York have issued
witten opinions approving the renedy of reinstating the
i nproperly stricken juror. Siriano v. Beth Isreal Hosp. Gr., 614
N.Y.S. 2d 700, 703 (N. Y. Sup. C. 1994); People v. Mten, 603
N. Y. S. 2d 940, 946-48 (N Y. Sup. C. 1993); People v. Piernont,
542 N. Y. S. 2d 115, 118 (1989) (noting that "[d]ischarging the
whol e panel would nean that the tinme of approximately three dozen
jury panel nenbers, two | awers, one court reporter, several
court officers and one judge woul d have been wasted").
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the particular case.”" W agree that the proper approach is to
permt the trial court to determine, inits discretion, whether a
wrongful |y excluded juror should be stricken altogether fromthe
venire or should be reseated. The guiding factor in this
determ nation should be the likelihood of the juror harboring any
prejudice to the violating party as a result of being inproperly
excluded fromthe panel. For exanple, when a Batson challenge is
made in the jury's presence and the violating party offers his
non-di scrimnatory reason for striking the juror in front of that
juror, there is the risk that the juror will bear aninosity
toward the party who exercised the strike. Wen, on the other
hand, counsel explains his reasons for striking a particular
juror at a bench conference, and the circunstances otherw se do
not indicate to the juror that he was struck for inproper
reasons, the likelihood of prejudice is not present or is
mnimal. The potential for prejudice is inportant, of course,
because at risk are the rights of the parties to a fair and
inpartial trial.

In the instant case, appellant's attorney explained his
reasons for exercising his perenptory strikes during a bench
conference, and assunedly out of the ear shot of the jury. There
is, as aresult, no reason to believe that the jurors were aware
of the reasons forwarded by himand no reason to believe they
har bored any prejudice towards himas a result. W concl ude,

therefore, that the trial court did not err in reseating juror



22
nunbers 9, 10, 16, 49, and 55.

Qur holding, we believe, is consistent wwth the principles
underlying Batson, and is grounded in both pragmatic and
principled concerns. If, for instance, we were to require that
an entirely new venire be called every tinme there is a Batson
violation, this would unfairly reward counsel for his inproper
conduct and give himexactly what he wanted, nanely, a different
jury panel. The party who has gone too far should not, as a
matter of principle, be allowed to wipe the slate clean and start
anew.® In addition, there is the practical realization that, if
we were to require the trial court to strike the entire panel in
every case of discrimnation, then there mght be those parties
who woul d purposefully discrimnate in exercising strikes for the
sol e purpose of getting a new panel.® |In the words of one
coment at or:

[1]n sone situations, the remedy [ of

di scharging the entire panel] m ght give the
prosecutor [or defense] a broader de facto
perenptory chal |l enge than any provi ded by

| aw. A prosecutor or [defense attorney]
di ssatisfied wth an initial panel of

5> W al so recogni ze, however, that if the entire venire
were struck, this mght, under sone circunstances, work to
penalize the violating party, since the result m ght be that sone
of the jurors he did not strike, and very nmuch wanted on the
jury, would be dism ssed.

6 Any skepticismof the bar, however, does not go so far as
to foresee that counsel m ght purposefully state the reasons for
his or her objection to a particular juror, whether warranted or
not, in the jury's presence so that entire panel could be
stricken.
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prospective jurors -- perhaps because this
panel contained an unusual nunber of
mnorities -- mght seek to reduce the

presence of mnorities through the exercise
of perenptory strikes. Wre these strikes
uphel d, the prosecutor [or defense attorney]
woul d gain a victory; and were they decl ared
unl awful and the jury selection process begun
anew, the prosecutor mght regard this defeat
as a great victory still.

The prosecutor [or defense attorney]
woul d have gai ned not only the exclusion of
t he prospective jurors whom he or she
wongfully chal |l enged but al so the exclusion
of all other nmenbers of the panel. The
prosecutor [or defense attorney] would in
effect have been afforded a power to strike
the entire panel perenptorily.

Al bert W Al schul er, The Suprene Court and the Jury: Voir Dire,

Perenptory Chal |l enges, and the Review of Jury Verdicts, 56 U

Chi. L. Rev. 153, 178 (1989).

Al so, it should not be forgotten that the exclusion of a
juror on the basis of race is a violation of the juror's
constitutional rights. While a prospective juror does not have a
right to sit on a particular jury, he or she does have a
constitutional right under the Equal Protection C ause not to be
excluded fromserving on a jury on the basis of his or her race.

Powers v. Chio, 499 U S. 400, 409 (1991) (Wite, J., concurring);

Holland v. Illinois, 493 U S. 474, 488 (1990). Requiring

di scharge of the juror in every instance would not only reward
the party who has violated the Constitution but would serve to
puni sh the juror.

The harminflicted by a Batson violation is not only upon
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the stricken juror but also upon the community as a whole. The
Suprene Court has stated that when "a court allows jurors to be
excl uded because of group bias, it is awlling participant in a
schenme that could only underm ne the very foundation of our

systemof justice -- our citizens' confidence in it." Georgia v.

MCollum 505 U S |, 112 S. C. 2348, 2354 (1992). The Court
simlarly remarked in Powers, 499 U S. at 407:

Jury service preserves the denocratic
el enment of the law, as it guards the rights
of the parties and ensures conti nued
acceptance of the laws by all of the people.
It "affords ordinary citizens a val uabl e
opportunity to participate in a process of
government, an experience fostering, one
hopes, a respect for the law.' Indeed, with
t he exception of voting, for nost citizens
t he honor and privilege of jury duty is their
nost significant opportunity to participate
in the denocratic process.

(quoting Duncan v. Louisiana, 391 U S. 145, 187, reh' g deni ed,

392 U.S. 947 (1968) (Harlan, J., dissenting) (citations omtted).
Stated differently, "the purpose of a Batson challenge is

not to replace an entire panel, which would effectively deny the

wrongly struck jurors their opportunity to serve, but to quash

only the prejudice or wongful strike." Christensen v. State, 875

S.W2d 576, 579 (M. Ct. App. 1994).

Lastly, we note that concerns for judicial econony support
reseating the stricken juror. Starting the jury selection
process over every time there is a Batson violation would be both

burdensone and costly. The renedy of reseating the juror is a
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sensi ble, efficacious way of protecting both the rights of
prospective jurors and the parties in the case.’

JUDGMVENTS AFFI RVED, COSTS TO BE
PAI D BY APPELLANT.

" Qur holding does not nean, however, that if a trial court
does strike an entire venire panel and begin jury selection anew,
that the court has commtted reversible error. |If the trial
court chooses such a renedy, then it nmust still be established
that such error caused prejudice to the objecting party.

QO herwi se, the error is harmess. See Jefferson v. State, 595 So.
2d 38, 40 (Fla. 1992); Aldret v. State, 610 So. 2d 1386, 1389
(Fla. Dist. C. App. 1992).




