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Appel  ants, Carol Ann WI kerson, Sidney Schl achman as personal
representative of the estate of Sheri Ann WI kerson, Brenda K
Fiorenza, and G na K Fiorenza, filed suit in the Grcuit Court for
Baltinmore County against appel | ees, Patrick Alan M chael
("Patrick"™), Arnold Leroy Mchael ("M. Mchael"), and Deborah Lynn
Buck ("Debbie"), deceased, for dammges arising out of a notor
vehicle accident. Frederick R Buck and Monica Buck ("the Bucks"),
as personal representatives of Debbie's estate, noved for judgnent
at the end of appellants' case, which the trial court denied
Patrick simlarly nmade a notion for judgnent, which the trial court
deni ed.

The jury returned a verdict in favor of appellants in the
foll owing anobunts: G na Fiorenza, $1,729,256.76 in conpensatory
damages and $100,000 in punitive damages; Brenda Fiorenza,
$850,918. 12 in conpensatory damages and $100,000 in punitive
damages; the estate of Sheri WIkerson, $7,000 in conpensatory
damages and $100,000 in punitive damages; Carol W1 Kkerson,
$60, 610. 72 i n conpensat ory damages; and Theodore Thomas W ker son,
$15,000 in conpensatory damages. The conpensatory damages were
assessed against Debbie's estate and the punitive danages were
assessed agai nst Patri ck.

Through various post-trial notions nmade by the Bucks, the jury
verdict was reduced as follows: Gna Fiorenza, $100,000 in

conpensatory damages; Brenda Fiorenza, $100,000 in conpensatory
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damages; the estate of Sheri WIkerson, $7,000; and Carol
W | kerson, $60,610.72. In an unreported opinion, this Court upheld
the reduction of the jury verdict.

Appel lants filed a request for garnishnment of property other
than wages to attach the insurance proceeds they allege were due
from appellee, Allstate Insurance Conpany ("Allstate"), M.
M chael's insurer, to satisfy the judgnent rendered against
Debbie's estate. Allstate denied that it was the proper garnishee
and filed a notion for sunmary judgnent, which the trial court
granted, w thout opinion. Appellants filed a notion for
reconsi deration and a notion to alter or anend judgnent, both of
which the trial court denied.

| ssues

Appel l ants rai se two issues, which we rephrase:

l. Does this case involve a conflict of
I nt erest t hat requires t he pr ocedur es
described in Allstate Insurance Conpany V.

Atwood, 319 M. 247 (1990)?

1. Dd the trial court err in granting
All state's notion for summary judgnment ?

Facts
Thi s appeal arises froma single vehicle autonobile accident
that occurred on March 13, 1987, and involved Patrick's 1982
cust om desi gned Chevrol et van. At the tinme of the accident,
Patrick owned the van although the van was insured under a policy

that M. Mchael, Patrick's father, had with Allstate. V.
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M chael's policy excluded Patrick as a driver, specifically
disclaimng all liability for "damages, |osses or clains arising
out of the operation or use of the insured notor vehicle by
[Patrick Alan Mchael]. . . whether or not such operation or use
was W th the expressed or inplied permssion of a person insured
under the Policy." (Enphasis added).

Debbi e, Patrick's girlfriend, had, on occasi on, t he
unconventional tendency of jointly driving the van with Patrick
Both of them would sit in the driver's seat and one would steer
while the other controlled the acceleration and braking. On the
ni ght of the accident, M. M chael had gi ven Debbie perm ssion to
drive the van and had expressly told Patrick that he was not to
drive the van.

Patrick's deposition testinony, read into evidence at trial,
established that, on the night of the accident, during the first
part of the evening, Debbie was driving the van, and Sheri
W | ker son, Heat her Howard, and Eric Zeman were passengers. After
pi cking up Debbie's cousins, Brenda and G na Fiorenza, Patrick
started driving the van "because Debbie started looking a little
tipsy." Patrick admtted that he and Debbie had been drinking
during the evening. On their way to a restaurant, however, Debbie
and Patrick were both driving. Debbie sat wth Patrick in the
driver's seat, and "[Debbie] would steer and [Patrick] worked the

pedal or vice versa." Patrick testified that this was only for a
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short period of tinme because Debbie's "cousins were in the van and
she hadn't seen themin awhile.” According to Patrick, Debbie had
st opped driving and was tal king with her cousins.

At the time of the accident, Debbie was seated partially on
the driver's seat and partially on an ice chest positioned between
the driver's seat and front passenger seat. Sheri WI kerson was
al so seated on the ice chest. Eric Zeman and his girlfriend
Heat her Howard were seated in the front passenger seat. The
Fi orenzas were seated in the back of the van on a mattress.

Patrick, while racing with another car, drove the van across
the center line and crashed into a guard rail and tree near the
intersection of York Road and Thornton MIIl Road in Baltinore
County, Maryland. Debbie, Sheri WI kerson, and Heat her Howard were
kill ed. Gna and Brenda Fiorenza were severely injured.
Appel  ants al | ege that Debbi e nay have grabbed the steering wheel
during the accident; however, according to Patrick, just before the
acci dent, "Debbie was not operating the van in any way" and Debbi e
probably could not "have grabbed [the steering wheel] to try to
steer the van away from the guardrail [because the accident]
happened too quick for her to turn around from talking to her
friends to help steer."”

After a review by independent counsel, Allstate formally
advi sed the Bucks and M. Mchael that it was "denying liability
for all damages, |osses and clains arising out of the notor vehicle

accident of March 13, 1987." Allstate, however, provided the Bucks
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and Patrick with counsel through the conclusion of the jury trial.
At the end of the trial, judgment in the amount of $2,597, 785. 60
was entered agai nst Debbie's estate. Through post-judgnent notions
t hat amount was reduced to $267, 610. 72.

Appel | ants served a request for garnishnment of property, other
t han wages, upon Allstate, alleging that Allstate was responsible
for satisfying the judgnment amounts entered agai nst Debbie's estate
because the van involved in the accident was insured by Al state,
and Debbie was a perm ssive user of the van. Allstate, however,
denied that it was the proper garni shee and asserted that it was
not indebted to Debbie's estate.

Di scussi on

|. The Atwood | ssue

Appel l ants contend that, in the case sub judice, a "conflict
of interest situation"” exists that requires Allstate to follow the
mandat ory procedures outlined in Allstate |Insurance Co. v. Atwood,
319 Md. 247 (1990). In Atwood, the insured, the appellee, was sued
in tort because of personal injury. The conplaint alleged
alternative negligence and battery counts. The honmeowner's

i nsurance policy that covered the appell ee "contained an excl usion

for “bodily injury . . . intentionally caused by an insured
person.'" 1d. at 250. Under that exclusion, if the appellee were
found negligent, coverage would be afforded; however, if the

appel l ee were found liable for battery, there woul d be no coverage.
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The jury found the insured negligent and awarded damages and, thus,
"as a contractual matter, Allstate would normally be bound by the
judgnent in the tort case.” 1d. at 261
The Court held, however, that "the insurer should be bound by
the tort action's resolution of the intentional/negligence issue
if, but only if, that issue was fairly litigated in the tort
trial.” 1d. |If the issue that determ nes insurance coverage is
not fairly litigated in the tort trial, "considerations of public
policy and fairness mlitate against holding that the insurer is
bound by the outconme of the tort case,” and "[i]f the effect of the
tactics of both sides in a tort trial, which is supposed to be an
adversarial undertaking, is to cooperate in persuading a jury that
i ntenti onal wr ongf ul conduct IS nmere " negligence,’ t he
adm nistration of justice is subverted." 1d. at 262-63.
Accordingly, the Court established that, in the conflict of

interest issue presented in Atwood, the insurer should be able to
bring a post-tort trial declaratory judgnent action.

The trial judge in that declaratory judgnent

action would first determne, as a |egal

matter, whether the issue, which was resolved

in the tort trial and which determ nes

i nsurance coverage, was fairly litigated in

the tort trial. | f the declaratory judgnment

judge decides that the issue was fairly

litigated in the tort trial, there should be

no relitigation of that issue in the

decl aratory judgnent action. Instead, a final

judgnment would be entered in the declaratory

j udgnment action declaring that the issue was

fairly litigated in the tort trial and that
the insurer is bound by the outcone of the
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tort case against its insured. On the other
hand, if the judge in the declaratory judgnment
action determnes that the issue was not
fairly litigated in the tort trial, then the
insurer should be permtted to relitigate the
matter in the declaratory judgnent action.
ld. at 262.

In Atwood, the factual predicate that a conflict of interest
exi sted involved whether an action was intentional or negligent
and, based on such determ nation, whether there was coverage.
At wod was based, in part, on Brohawn v. Transanerica |nsurance
Co., 276 Md. 396 (1975). In Brohawn, |ike Atwood, "the issue to be
resolved in the declaratory judgnment proceeding [was] the sane as
an issue in the tort action.”" Atwood, 319 Ml. at 252. The issue
presented in both proceedi ngs was whether the injury at issue was
inflicted intentionally or negligently. 1In the case sub judice,
t he coverage dispute is not an intentional versus negligent issue.

We recogni ze, however, that Atwood does not state explicitly
that the declaratory judgnent procedure applies only when the issue
IS whether an injury was intentional or negligent. |In fact, post-
At wood decisions fromthis Court do indicate that the linchpin for
determ ning whether Atwood applies is not whether there is an
i ntentional /negligence issue, but, rather, whether the issue to be
resolved in the insurance coverage action is the sanme as an issue

in the underlying tort action. |If the issue is the sane, the next

question is whether that issue has been fairly litigated during
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that tort trial. If not, the determnation is made in the
decl aratory judgnent action.

I n Nationwi de Miutual Insurance Co. v. Continental Casualty
Co., 87 MJ. App. 261, cert. denied, 324 M. 122 (1991), we applied
Atwood to determ ne whether Continental Casualty was required to
provi de coverage for an autonobile accident involving a Hal perin
Distributing Corporation enployee who was driving a conpany
autonobil e insured by Continental Casualty. The insurance coverage
di sput e invol ved whet her the Hal perin enpl oyee, who was driving the
i nsured autonobile, was driving the car for business purposes
i.e., acting wthin the "scope of enploynent." I1d. at 271-72. "W
deenfed] this case to fall into [the Atwood] category,” noting that
the facts that determ ned "scope of enploynent” in the underlying
tort suit were the sane facts determning the "scope of perm ssion"
issue in the declaratory judgnent action. Id.

| n Chesapeake Physicians Professional Ass'n v. Hone |nsurance
Co., 92 M. App. 385, cert. denied, 328 M. 446 (1992), we
recognized that, in Atwod, "the Court of Appeals created an
exception to the Brohawn general rule against an insurer litigating
an issue also present in the underlying tort suit. . . . [1]n
limted circunstances, an insurer my intervene, after the
conpletion of the tort trial, to assert that the conduct of its
i nsured was excluded from coverage." 1d. at 392. W held that,

because "the Chesapeake conpanies and Honme [Insurance Co.] are
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seeking to litigate a coverage question wholly apart from the
underlying tort suit brought by [the plaintiff]," the Atwood
exception did not apply. |Id. at 393 (enphasis added).

Finally, in Medical Mitual Liability Insurance Society v.
Azzato, 94 M. App. 632, cert. denied, 330 M. 319 (1993), Dr.
Azzato, a plastic surgeon, was sued by a fornmer patient because of
damages he al |l egedly caused when he continually supplied her with
illicit drugs that ultimtely caused her "to be admtted to
Subur ban Hospital as psychotic and near death." 1d. at 635. Dr.
Azzato filed suit against Medical Mitual, his professional
liability insurer, alleging breach of contract and negligence based
on Medical Mitual's failure to provide coverage. Medical Mitua
argued that 1its policy "unanbiguously excluded coverage for
injuries arising out of crimnal activities." 1d. at 637.

Dr. Azzato asserted that Atwood governed the coverage question
because the issues had been fully and fairly litigated by the
Health Clains Arbitration Panel, and, because Medical Mtual did
not intervene during arbitration, it should not be permtted to do
so now. |d. at 642. Rejecting Dr. Azzato's argunment, we held that

[t]he critical difficulty with this argunent
is that the procedure outlined in Atwood is
sinply inapplicable to the present question.
The Atwood procedure only applies when the
i ssue to be resolved in the coverage action is
"the sanme as an issue in the tort action."
Judge El dri dge in At wood careful ly

di stingui shed that situation from cases where
gquestions of policy coverage "are independent



- 10 -

and separable from the clainms asserted in a
pending suit by an injured third party.” In
the latter situation, the Court of Appeals has
approved the use of a separate action prior to
a pending tort action, or after resolution of
the tort action, as generally appropriate
means for determ ning coverage questions.

Here, . . . the coverage question, i.e.,
whet her the conpl ained of acts were crines,
[is] clearly "independent and separable" from
the claimasserted in the pending tort action,
i.e., whet her t he acts wer e medi cal
mal practi ce. Thus, resolution of the tort
action did not, and could not, resolve the
cover age question.

ld. at 642-43 (footnotes omtted).

We recogni ze that Atwood was not intended to be construed so
narromly that it only applies when the coverage issue is whether
the act was "intentional or negligent." Thi s awar eness asi de,
however, we agree with appellee that Atwood does not apply to the
case sub judice. W explain.

At wood est abl i shed a nmechani sm by which an aggrieved i nsurance
carrier mght obtain sone relief if the critical issue, determ ning
coverage, were not fairly litigated at trial. Allstate, however,
does not allege that it was aggrieved by any actions of counsel at
trial. Moreover, Allstate does not contend that there were any
coverage issues that were not fairly litigated. |In fact, there was
no finding, by the jury or the trial court, that would have
triggered coverage under M. Mchael's policy with Allstate. 1In
the Atwood post-trial declaratory judgnment action, the trial judge

first determnes, as a legal matter, whether the issue resolved in
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the tort trial, and which determ nes insurance coverage, was fairly
litigated in the tort trial; no such issue, however, exists in the
case sub judice.

The Atwood procedure is for the benefit of, and the protection
of , the insurance conpany. Allstate does not desire to relitigate
any issue because it is not questioning the trial judgment.
Allstate, in its brief, states that, "[f]ollowing the verdict,
there was sinply no reason for Allstate to intervene or to
chall enge the fairness of the trial under the dictates of Atwood."

1. Summary Judgnent

Under Rule 2-501(e), a trial court "shall enter judgnment in
favor of or against the noving party if the notion and response
show that there is no genuine dispute as to any material fact and
that the party in whose favor judgnent is entered is entitled to

judgnent as a matter of |aw As indicated supra, the trial court
granted Allstate's notion for summary judgnent w thout opinion
Appel l ants allege that there is a genuine dispute as to a nateri al
fact: "[Who was actually driving this vehicle at the tine of the
accident, Patrick M chael, Debra Buck or both as was their usual
habi t ?"

Both parties agree that, if Patrick were operating the vehicle
by hinself at the tine of the accident, there would be no coverage

under M. Mchael's Allstate policy because of the excluded driver

provision. Additionally, both parties agree that, if Debbie were
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operating the van by herself with M. Mchael's perm ssion, at the
time of the accident, Allstate would be required to provide
coverage. The parties dispute, however, whether Allstate would be
required to afford coverage if both Debbie, a perm ssive user, and
Patrick, an excluded driver, were operating the van as co-drivers
at the tinme of the collision.

There is no evidence that woul d support a finding that Debbie,
alone, was in control of the van at the tinme of the accident. The
record supports a finding that Patrick was solely in control of the
van when the accident occurred. For purposes of its notion for
summary judgnent, however, Allstate conceded that Patrick and
Debbie were jointly operating the vehicle at the time of the
acci dent . As we shall explain infra, we hold that there is no
coverage under the Allstate policy in the case sub judice, whether
Patrick was driving alone or jointly with Debbie.

M. Mchael's policy with Allstate excluded Patrick as an
insured driver in accordance with 8 240C-1 of Maryland' s | nsurance
Code. Section 240C-1 provides:

(a)(1l) In any case where an insurer 1is
authorized under this article to cancel or
nonrenew or increase the premuns on an
autonmobile liability insurance policy issued
inthis State to any resident of a househol d,
under which nore than 1 person is insured
because of the claim experience or driving
record of 1 or nore but less than all of the
persons insured under the policy, the insurer
shall in lieu of cancellation, nonrenewal, or

prem um increase offer to continue or renew
the insurance, but to exclude all coverage
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(1986),

endor senent under 8§ 240C- 1 prevents a passenger,
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when a notor vehicle is operated by the
specifically nanmed excluded person . . . .
The policy may be endorsed to specifically
exclude all coverage for any of the follow ng
when the named excluded driver is operating
the notor vehicle(s) covered under the policy
whet her or not that operation or use was with
the express or inplied permssion of a person
i nsured under the policy[.]

Code art. 48A, 8 240C1(a)(1l) (1994) (enphasis added).

614

the Court of Appeals held that a nanmed excluded driver

ot herwi se covered

as an additional insured, from collecting uninsured notorist

benefits if, at the tinme of the accident, the insured vehicle was

driven by the excluded driver. The Court expl ai ned:

[ To hold otherwi se] would defeat the purpose
of the named excluded driver provision in

8§ 240C- 1. As the plain |anguage of that
section shows, the purpose was to exclude
risks arising from the nanmed person's
negligence in driving the car. If the
uni nsured notorist coverage on a vehicle were
deened applicable when the driver is excluded

from the vehicle's ordi nary lTability
coverage, then the insurer would in effect
still be insuring the liable driver, who had a

bad clainms or driving record, but the insurer
woul d be deni ed the appropriate prem um

ld. at 618-19 (enphasis added).

In Neale v. Wight, 322 Md. 8 (1991), a husband and wfe

t oget her

excluded fromthe liability insurance policy under

purchased an autonobile at a tinme when the husband was

§ 240C 1.

The

husband was operating the vehicle when he was involved in a car
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accident. Ms. Neale, the insured spouse, was sued under a theory
of negligent entrustment. The Court held that the non-excl uded
i nsured spouse would not be covered under a theory of negligent
entrustnent and, therefore, the insurer would not be liable. The
Court reasoned:

If the insurer of the famly car were stil

I iable under the policy if the excluded driver

operates the vehicle, on a theory of negligent

ent r ust nent by the non-excluded insured

spouse, the purpose of the nanmed driver

exclusion provision would be defeated.

I nsurers would be indirectly liable for the

injuries caused by the negligent driving of

the excluded drivers despite the legislative

intent to the contrary.
ld. at 22. Applying the sane reasoning to the case sub judice, if
Allstate were |iable under M. Mchael's policy, on a theory of
joint operation by an excluded and a non-excluded driver, Allstate
"would be indirectly liable for the injuries caused by the
negligent driving of [Patrick] despite the legislative intent to
the contrary." 1d.

No Maryland appellate court has decided directly whether

I nsurance coverage exists when a vehicle is being jointly operated
by an excluded driver and an insured, non-excluded driver. The
Suprene Court addressed this issue, however, in State Farm Mitua
Aut onobil e Insurance Co. v. Coughran, 303 U S. 485 (1938). In
Coughran, the insurance policy at issue excluded from coverage

| osses caused by the operation of an insured vehicle by an

unlicensed driver. |d. at 487-88. Wen the accident occurred, the
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was being driven by an unlicensed thirteen year

ol d

girl. Ms. Anthony, an insured driver, was in the passenger seat.

The tri al

court found that

at the time of the accident, insofar as the
propul sion of the vehicle was concerned, other
t han t he means of di rection, al
instrunmentalities of said autonobile were
bei ng physically actuated by said [uninsured
and] that the proximte and direct cause of
the collision between the insured autonobile
and [the truck] was the act of [the insured]
in seizing the steering wheel of the
autonobile at and immedi ately preceding the
monment of inpact and col lision.

| d. at 490 (enphasis added).

In holding that there was no coverage, the Suprene Court

r easoned:

[T]he word "operate" has varying mneanings
according to the context. One may operate
singly with his own hands, or jointly wth
anot her, or through one or nore agents.

|f, as found, the autonobile was being
jointly operated by the [insured] and the
[uninsured,] the risk was not wthin the
policy. The latter was forbidden by law to

operate or drive jointly or singly. If the
[insured] was in control the statute forbade
her to permt driving by the [uninsured]. In

any view, when the collision occurred the car
was being driven or operated in violation of
t he statutes.

ld. at 491-92 (enphasis added). Therefore, if, in the case sub

judice, Patrick and Debbie were jointly operating the van at the

time of the accident, that risk would not be contenplated within
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8 240C-1 or the Allstate insurance policy because Patrick was
forbidden by law to operate or drive the van jointly or singly.

Both 8§ 240C-1 and the excluded driver provision in M.
M chael's Allstate insurance policy specifically deny coverage when
liability arises from the operation or use of an insured notor
vehicle by an excluded person such as Patrick. Even if it were
found that Debbie grabbed the steering wheel at the tine of the
acci dent, and assum ng arguendo, that grabbing the steering wheel
woul d constitute operating the van, the fact remains that Patrick,
an excluded driver, was operating the van in direct contravention
to 8 240C-1 and the Allstate insurance policy.

The jury found that Patrick's gross negligence caused the
injuries resulting fromthe accident. To hold Allstate liable
nmerely because an insured may have grabbed the steering wheel at
the tine of the accident, would contravene the purpose of § 240C- 1
i.e., "to exclude risks arising fromthe naned person's negligence
indriving the car." Mller, 305 Mi. at 618.

There bei ng no genuine dispute as to a nmaterial fact, based on
the foregoing, the circuit court did not err in granting sumary

j udgment .

JUDGVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY AFFI RMED
CCSTS TO BE PAI D BY APPELLANTS



