This appeal was originally argued before us on QOctober 12,
1994. In an unpublished opinion filed on Novenber 22, 1994, we
affirmed the appellant's conviction. The appellant's only
contention was that he should not have been required to go to trial
wi t hout the assistance of counsel.

The Court of Appeal s subsequently granted cetiorari in this case
on Septenber 6, 1995. On Cctober 6, 1995, our mandate affirmng

t he appellant's conviction was remanded to us for reconsideration

in light of Motenv. Sate, 339 Md. 407, 663 A 2d 593 (1995). W have

reconsidered in the light of Motenv. Sate and we again affirmthe
convi ction.

I n our original opinion, we observed, by way of unessenti al
dicta, that any hypertechni cal non-conpliance with Ml. Rule 4-215 was
i nconsequential. Qur holding, however, was that there was no non-
conpliance. W did add, to be sure, an alternative hol ding that

even if there had been error, it would have been harm ess beyond a

reasonabl e doubt. In light of Moten, that alternative hol ding was
incorrect and should be deleted from our opinion. In light of
Moten, nor eover, our grat ui t ous observations about t he

i nconsequential nature of any non-literal conpliance wwth Mi. Rule
4-215 were also inappropriate and should be deleted from our
opi ni on.

The opinion that foll ows, upon our reconsideration, tracks our
original opinion wth respect to the essential facts and our

hol di ng. It has nmade, however, the appropriate deletions. | t
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should be carefully noted that this is not, in its essential
nature, a Ml. Rule 4-215(a) case. W are not concerned with any
vol untary wai ver of counsel on the appellant's part or wth what
information he should have been supplied in order to make a
vol untary waiver. Indeed, the single issue he raised had nothing
to do with the voluntariness of waiver.

Qur holding was that the appellant, through inaction,
forfeited his right to counsel. Rule 4-215(a)(5) and (d)
acknow edges that there can be such a forfeiture. W may deemit
a "waiver" by behavior but it is, by whatever nane, a forfeiture.
| f such were not possible, there would be an unresol vabl e dil emma
created when a defendant, able to afford counsel of his own and
therefore ineligible for representation by the Public Defender,
never voluntarily waives the right to be represented by counse
but, by the sane token, never shows up for trial with counsel. If
permtted, such obstructionism could soon collapse the crimna
justice system In any event, we are dealing here with a
forfeiture through inaction, not with a voluntary waiver or with
t he know edge necessary to nmake a voluntary wai ver.

* * * *

The appellant, David M Fel der, was convicted by a Baltinore
City jury, presided over by Judge Thonmas Ward, of possession of
cocaine. On this appeal, he raises the single contention that he
shoul d not have been required to go to trial wthout the assistance

of counsel.
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The appellant was arrested on May 5, 1993. On that day, he
made his initial appearance in the District Court. Judi ci al
Officer No. 1234, Carol Geen, certified that she advised the
appellant of the crimes with which he was charged and of their
penalties. She gave the appellant a copy of the chargi ng docunent.
She advised the appellant that if he appeared at trial wthout a
| awyer, the trial judge could determ ne that he had waived his
right to have a lawer and that he could be required to proceed to
trial unrepresented. The appellant signed and received a copy of
a "Notice of Advice of R ght to Counsel," acknow edgi ng that he had
been advi sed as fol |l ows:

I f you want a | awyer but do not have the noney
to hire one, the Public Defender nmay provide a

| awyer for you.... If you want a |awer but
you cannot get one and the Public Defender
will not provide one for you, contact the

court clerk as soon as possible. DO NOT WAIT

UNTI L THE DATE OF YOUR TRIAL TO GET A LAWER

I f you do not have a | awyer before the tria

date, you may have to go to trial w thout one.
After being notified that his first trial date was set for My 26,
t he appell ant was rel eased on his own recogni zance.

Three weeks later, on May 26, the appell ant appeared before
District Court Judge Theodore B. Oshrine. The appell ant requested
a postponenent in order to get an attorney. Judge Gshrine granted
his request and then informed him

The Public Defender has an office across from
the courtroonms, on the first floor of this
bui | di ng. If you want to go there while

you're still here this norning, or actually
this afternoon, go right downstairs now while
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you're in the building, see if you are
eligible for representation by the Public

Defender's O fi ce. If you are, they'll
appoint an attorney to represent you.... |If
you are not eligible, they'Il tell you as |I'm
telling you now, that you will have to hire

your own private attorney.

The appell ant acknow edged that advice and was then given a new
trial date of June 21. The District Court judges' "pretrial
docket" contains Judge Gshrine's certification that he "inforned
the defendant of his right to, and the inportance of, counsel;"
that he advised the appellant that "nmaking his next appearance
wi t hout counsel could be [deened] a waiver;" and advised the
appel l ant further of the nature of the charges against him

On the appointed trial date of June 21, the appellant, despite
all of these advisenents and warni ngs, appeared before Judge Nancy
B. Shugar w thout counsel. Judge Shugar advised him "You are
entitled to representation by a |awer, but if you should decide to
go forward without a |lawer and you have questions about court
procedures, ask themwhen you cone up and we'll try to answer your
questions.” \Wen the appellant's case was called, he was again
advi sed of the charge against himand of the maxi num penalty.

When asked why he did not have his lawer wth him he
explained that his famly had tried to retain counsel but had
failed to do so. He explained that he then contacted the Public
Defender's O fice but that since his request was within ten days of
the trial date, they clained that they did not have tine to prepare

a defense adequately. He stated that he had been given a



- 5 -

confirmation letter by the Public Defender but he was unable to
produce one before Judge Shugar. The appell ant acknow edged,
nmoreover, that he had failed to go to the Public Defender's Ofice
i medi ately after the first postponenent, after having been advi sed
to do so by Judge Gshrine. Under the circunstances, Judge Shugar
poi nted out that he had been advised to get an attorney "al nost a
nmonth ago." She refused to grant the appellant another
post ponenent :

M. Felder, this case has been in once before,

and the Court postponed it for the purpose of

giving you the opportunity to obtain a | awer.

And, | know, even before that, you were

advised not to wait until the day of your

trial, to make arrangenents to get a |awer

Under the circunstances, the Court's going to

deny your request for a postponenent.

On that day, June 21, the appellant waived, by inaction, his
right to an attorney before the District Court. The requirenents
of Rule 4-215(c), dealing with waiver by inaction in the District
Court, had been conplied wth. That subsection provides, in
pertinent part:

In the District Court, if the defendant
appears on the date set for trial wthout
counsel and indicates a desire to have
counsel, the court shall permt the defendant
to explain the appearance w thout counsel.

| f the court finds that there is no
meritorious reason f or t he def endant's

appearance w thout counsel, the court my
determine that the defendant has waived
counsel by failing . . . to obtain counsel and

may proceed with the trial only if (1) the
defendant received a copy of the charging
docunent containing the notice as to the right
to counsel and (2) the defendant
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appeared . . . before the court pursuant to
section (a) of this Rule and was given the
requi red advi ce.

The appell ant had appeared on the day set for trial wthout
counsel. He indicated his desire for counsel and was permtted by
Judge Shugar to explain why he had appeared w thout a |awer.
Judge Shugar found that there was no neritorious reason for his
havi ng appeared without a |lawer and that he would be deenmed to
have waived counsel by his failure to have obtained one. Judge
Shugar ordered the trial to proceed. The prerequisites had been
satisfied, because the appellant 1) had received a copy of the
chargi ng docunent and 2) had earlier appeared before a District
Court judge, Judge Gshrine, and had been given the required advice.

By his own tactical adroitness, the appellant then avoi ded the
i nevitable, at least for the nonent, by requesting a jury trial.
Accordingly, a jury trial was set for the next day, June 22, in
Crcuit Court. It was there postponed until the follow ng day,
June 23. In the Crcuit Court on June 23, before Judge Ward, the

appel l ant did not ask for a postponenent but proceeded i medi ately

to the choosing of the jury. Asked to nmake an openi ng st atenent,

he began:
Good afternoon. | am up here today
representing nyself because | could not afford
a private attorney. And ny parents were

trying to get nme a private attorney but they
couldn't afford one. And they have a | aw that
says you have to go to the public defender's
office ten working days before your trial
date. So, since | wasn't able to get to the
public defender's office ten days before ny
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trial date, the judge wouldn't let nme get a
publ i c defender. That is why |I'm up here
representing nmyself today.

At the suggestion that the appellant was being treated
unfairly by the system-"The judge wouldn't let nme get a public
def ender"--Judge Ward deened it appropriate to correct the false
I npr essi on:

The Court: well, now, M. Felder, | feel
constrained to interrupt you right now I
don't wsh you to make any comments at all
about why you haven't any attorney. First of
all, ladies and gentlenen of the jury, all
defendants are notified immediately upon
arrest by the court comm ssioner the day of
arrest that they are entitled to a |awer.
And what the system doesn't want to happen is
have people cone in for trial when everybody's
ready for trial, not get a lawer, and do
nothing about it, and then try to get a
post ponenent, and therefore all the w tnesses
have to go back honme and so forth

Now, this is what has happened in this
case. And when he cane to trial thirty days
after his arrest in the lower court, he did
not have a | awer. And he had not gone to the
public defender's office which would have
provided him with a lawer if he could not

have afforded one. He waited until just
before the trial date in order to start
movenent in this direction. And the judge

bel ow deni ed hi mthe postponenent. This case
was sent immediately up here for trial for a
jury, which he requested, and that's why he's
here before you.

Now, let's get on to the facts of this
case, M. Felder, and don't nention anything
about | awers anynore. Go ahead, sir.
Qur analysis turns to Rule 4-215(d), dealing with waiver by

inaction in the Crcuit Court. It provides, in pertinent part:
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| f a defendant appears in circuit court
wi t hout counsel on the date set for

trial, indicates a desire to have counsel, and
the record shows conpliance with section (a)
of this Rule . . . in an appearance in the

District Court in a case in which the
def endant demanded a jury trial, the court
shall permt the defendant to explain the
appearance without counsel. . . . If the court
finds that there is no neritorious reason for
the defendant's appearance w thout counsel

the court may determ ne that the defendant has
wai ved counsel by failing . . . to obtain
counsel and may proceed with the . . . trial.

We see no failure to conply with Rule 4-215(d). The appel | ant
appeared in Crcuit Court wthout counsel on the date set for
trial. The record showed, as we have discussed, conpliance with
Rul e 4-215(a) in the appellant's appearance in the D strict Court
in a case in which he demanded a jury trial. In his opening
statenment to the jury, the appellant certainly indicated his desire

to have counsel and explained his reason for appearing wthout

counsel. In any event, the appellant has rai sed no issue in either
of those procedural regards. He challenges only the ultimte
merits of requiring himto go to trial w thout counsel. Judge Ward

found that there was no neritorious reason for the appellant's
appearance w thout counsel and fully articulated his reasoning in
that regard. The trial then proceeded over the course of the next
two days. The appellant was convicted of the possession of
cocai ne.

Al though we see no failure of conpliance with any of the

provi sions of Rule 4-215, we nonetheless note that the appellant's
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challenge on this appeal is not that there was sone failure to
touch all of the bases according to the Maryland Rule. H s
chall enge goes directly to the nerits of requiring him to go
forward and stand trial wthout a | awyer because he failed to nmake
a tinmely request for assistance of the Public Defender's Ofice
within ten days of his scheduled trial on June 21, 1993. For us to
reverse and remand on the basis of sone peripheral procedural issue
t hat has not been squarely raised before us would be to dodge the
i nportant substantive issue that is before us.

For us to hold that the trial judges in this case abused their
discretion when it cane to their rulings on that constantly
recurring substantive problem could be to create admnistrative
havoc in the system First Judge Shugar and then Judge Ward rul ed
that the appellant's non-diligence in aggressively pursuing the

subject of his legal representation constituted a waiver by
inaction. Applying Rule 4-215 to the infinite adhoc situations that

inevitably arise is sonmething that has to be entrusted to the w de
di scretion of the trial judge. W cannot say that the rulings in
this case represented a cl ear abuse of discretion.
On May 5, forty-seven days prior to the June 21 trial date,
t he appel |l ant signed and received a copy of a "Notice of Advice of
Ri ght to Counsel," which included the foll ow ng warning:
DO NOT' WAI'T UNTIL THE DATE OF YOUR TRIAL TO
GET A LAWER |f you do not have a | awyer

before the trial date, you may have to go to
trial w thout one. (Enphasis supplied.)
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On May 26, twenty-six days before the June 21 trial date, the
appel l ant was expressly told by Judge Gshrine that the Public
Def ender had an office right across fromthe courtroomin the very
bui l ding where the hearing was being conducted. Judge Gshrine
expressly directed the appellant to go there "this afternoon, go
right downstairs now while you're in the building, see if you are
eligible for representation by the Public Defender's O fice."

Notwi t hstanding the clear adnmonition of My 5 "Do not
wait...to get a lawer,"” the acconpanyi ng warni ng on that day that
the failure to do so mght force the defendant "to go to tria
W t hout one,"” and the express direction of Judge Gshrine on May 26
to "go across the hall right now," the appellant, as |late as June
11, had done nothing. The crimnal justice system need not stand
by helplessly in the face of such bovine ineptitude.

In a desperate effort to keep the trial traffic flow ng, we
encourage a trial judge to warn a defendant in stern terns that he
may be forced to trial without a lawer if he fails to make tinely
efforts to obtain one. To reverse the trial judge in this case
woul d be to tell judges generally that their stern words are, when
push conmes to shove, a neaningless bluff. W would be telling them
that in their efforts to keep a bel eaguered production |ine noving
they may adnoni sh litigants about the perils of failing to adhere
totime limts, but that they are then powerless to back up their

words with action. W decline to do so.
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JUDGVENT AFFI RVED;
COSTS TO BE PAI D BY APPELLANT.
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