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At issue in this case is a bylaw anendnent passed by
appellant, the R dgely Condom nium Association, |Inc. (the
Associ ation), prohibiting clients of the seven first-floor
commercial condom niunms in the R dgely Condom nium regine (the
Condomi niunm) from using the |lobby to gain access to the
commercial units. In their amended conplaint! filed in the
Circuit Court for Baltinmore County, appellees, Nicholas
Smyrnioudis, Jr. and Nicholas Snyrnioudis, Sr. (owners of Unit
102); Ceorge Wlhelm Merrill 1. Berman, and Joseph B. Francus
(owners of Unit 103), and Mary E. Ganger (owner of Unit 104),
requested an "order granting [appellees] an ex parte injunction
restraining and enjoining [appellant] from enacting, enforcing,
and otherwi se putting into effect any rule, by-law or other
provision prohibiting or otherwise restricting the clients of
[ appel | ees] fromentering [appellees'] units and offices through
the main central |obby...."

After a two-day hearing, the Crcuit Court for Baltinore

County (Fader, J.) ordered that the "regulation”™ and "By-I|aw

amendnment at issue" were "unreasonable" and "enjoined
[ appellant] from prohibiting all ingress and egress to
comrercial units via the main | obby.” This appeal followed, and

appel | ant has presented two questions, which we have rephrased

and condensed i nto one:

LAppel l ees' original conplaint was filed before the byl aw anendnent was
passed.
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Did the trial court apply the appropriate
standard of review for evaluating the
propriety of a condom nium by-I|aw anmendnent ?
For the reasons hereinafter explained, we shall answer "Yes" and

thus affirmthe judgnment of the circuit court.

BACKGROUND

When the Condom ni um was conpleted in 1975, Article XV of
t he Association's bylaws provided that "[a]ll units shall be
used solely as a single-famly residence, except that up to a
maxi mum of seven (7) units on the first floor may be used as
prof essional offices." Thus, floors two through twenty-eight
house residential condom nium units, at approximately 9 units
per floor, and the first floor contains the seven commerci al
units.

There are two ways to gain access to reach each of the
seven first-floor units: one through the | obby of the conpl ex
and one through an exterior door at the rear of the unit. At
the hearing, the exterior door was described as "a steel door
with a large glass pane in it." Although there is a sidewal k
leading to the exterior doors, there is no porch or canopy
outside of the entrances. The |obby, on the other hand, which
was redecorated in 1990, boasts marble floors and dark wood-
panel |l ed walls. It was described by one of the commerci al
owners as "attractive" and "inviting."

In the spring of 1991, sone of the residential owners

expressed concern regarding the fact that the clients of the



first-floor
could easily reach the residenti al

specific concerns were summarized by the circuit
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Menor andum Opi ni on:

Directors (Board),

providing, in pertinent part, that "[e]ffective Septenber

1991,

In response to these concerns,

clients of commerci al

Testinony by residents evidenced the basis of
concern for their safety and privacy as
fol | ows:

1. rise in crime in the Towson area,
especially with the comng of a large
near by shopping mall;

2. | ack of security in the garage and
exterior parking areas;

3. non-residents entering the building
such as advertisers, flower deliverers,
people with psychiatric problens and drug
addictions visiting the office of the
psychiatrists, and other commercial unit
invitees as well as the fear of con-artists
and ot her predators of the elderly,

4. traffic in front of the building as a
resul t of the increasing nunber of
comercial unit clients

Three letters were introduced into evidence by
t he Associ ation showi ng the concern for safety
and privacy which existed in the summer of
1991. The correspondence from residents
specifically requested the governing body to
inprove security and to restrict access.
These letters were inspired after, and in
spite of the Board's installation of a new
card key systemto nake the garage area safer.
In addition to letters, the Board received
phone calls regardi ng security.

court

floors via the el evator.

in

busi nesses had access to the |obby and therefore

The

its

t he Associ ation's Board of

in the sumrer of 1991, adopted a "resol ution”

1

units [sic] owners and tenants shal
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not wutilize the Condom niums | obbies." Subsequently, on
October 1, 1991, the Association enacted the follow ng byl aw
amendnent :
Article XV, Section 1
Al'l units shall be used as a single famly
resi dence, except that up to a maxi mum of

seven (7) units on the first floor may be used
as professional offices, provided however,

t hat al | clients of, or visitors to,
professional office owners or their tenants
shal | be required to wuse the exterior

entrances of each such professional office for
i ngress and egress.

No visitor or clients of any owner of a
prof essional office or tenant thereof, shal
be permtted in any other area of the
bui I di ng, unl ess acconpani ed by the owner of
the office unit or the tenant of such office

unit. For the purpose of this section, the
terms "client"” or "visitor" of professional
office owner or tenant, shall include the

client or visitor and all person(s) who may
acconpany such client or wvisitor to such
pr of essi onal office.

Appel lees testified regarding the effect of the access
restriction on their businesses. M. N cholas Snyrnioudis, Jr.
testified that he and his father own Unit 102 and run an
accounting business. In describing the basic lay-out of his
office, M. Snyrnioudis said that the |obby entrance to his
office opens into a reception area and that the exterior
entrance opens into a conference room He further explained
that all of his clients currently enter his office from the
| obby.

Dr. Joseph Francus, a psychiatrist, testified that he and

Dr. Berman, also a psychiatrist, own Unit 103. Expl aining that
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his reception area is |ocated nearest the |obby entrance and
that the exterior door opens into his office, Dr. Francus said
that no patients or clients had ever used the exterior door as
an entrance. Dr. Francus further testified that the |obby is
very inportant to himbecause his clients are often anxi ous and
unconfortabl e about comng to the office and the "nice | obby"
makes them feel nore confortable.

Ms. Mary Granger is the owner of commercial Unit 104 and
runs a mailing list brokerage and nmanagenent conpany. She
stated that, although her clients have used both the | obby and
exterior entrances, the |obby is very inportant to her business
because it "lends to our credibility as a professiona
busi ness. "

In its Menorandum Opinion, the <circuit court first
consi dered the appropriate standard of review. After review ng
the relevant Maryland case |aw and conducting a thorough and
detail ed exam nation of the various theories utilized by out-of -
state courts in evaluating condom nium use restrictions, the
court concluded that "reasonableness" was the appropriate
standard of review in Maryland. Applying that standard to the
testinmony and exhibits presented by the parties, the court
determned that, "[w]lhile the By-Law in question was properly
enacted wthin the Board's power, the restriction is
unenforceable for failure to reasonably relate to the health

happi ness and enjoynent of the unit owners."
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Appel | ees proceeded at the circuit court level on the
theory that the bylaw anendnent was a use restriction that,
al t hough properly pronul gated in accordance with the Condoni ni um
decl aration and byl aws, was "unreasonable" in that it unfairly
burdened the first-floor comrercial owners. Although our review
of the record convinces us that this case actually concerns an
access restriction that has diluted appellees' respective
percentage interests in the Condom nium | obby,2 we shall limt
our review to the use-restriction theory presented by the
parties. See County Council v. Ofen, 334 Md. 499, 509 (1994)

(recogni zing the general rule that "an appellate court will not

°The |obby, which per Paragraph 7(c) of the Ridgely Declaration is
explicitly characterized as a conmon el enent, was refurbished in 1990 out of
common funds consisting of contributions fromeach unit owner. To deny the use
of the lobby to clients of the comercial owners constitutes an ultra vires
taking of a portion of their percentage interest in the compbn areas in
derogati on of the R dgely Condom ni um decl aration as well as certain provisions
of the Maryland Condom ni um Act. Paragraph 8 of the Ridgely Declaration, in
pertinent part, provides:

The percentage interest appurtenant to a unit represents the
unit owner's percentage interest in the common expense and combn
profits of the Condom nium and his undivided share in the comopn
el ements of the Condomi ni um

The percentage interest shall have a pernmanent character and,
except as specifically provided in Title 11, may not be changed
wi thout the witten consent of all the unit owners and their
nort gagees.

We note that the above | anguage mirrors that of RP § 11-107, entitled " Percentage
interests.” For an exanple of out-of-state cases that directly consider whether
certain provisions are properly characterized as "use restrictions," or whether
they alter unit owners' property rights in the commbn areas, see Makeever v.
Lyle, 609 P.2d 1084, 1088 (Ariz. C. App. 1980) (holding that contrary to
restrictions regarding use, a unit owner nay not be "deprived of his interest in
a substantial portion of the general comon elenents without his consent");
Kapl an v. Boudreaux, 573 N E. 2d 495, 500 (Mass. 1991) (holding that the "grant of
exclusive use to one unit owner of a comobn area is sufficient to change the
relative interest of the unit owners in that common area"). See also Jarvis v.
Stage Neck Owners Ass'n, 464 A 2d 952, 956 (Me. 1983); Gines v. Morel and, 322
N.E 2d 699, 702 (Chio Msc. 1974); Bd. of Dir. of By the Sea Council v. Sondock,
644 S.W2d 774, 781 (Tex. Ct. App. 1982).
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address matters that were not raised or decided in the tria

court[.]...").

l.

The Condom nium is considered a unique form of real
property ownership in that it "consist[s] of an undivided
interest in common in a portion of a parcel of real property
together with a separate interest in space in a residential,
i ndustrial or commercial building on such real property.”
Andrews v. City of Geenbelt, 293 M. 69, 73 (1982). The
Andrews Court el aborat ed:

Since a condom nium conpl ex usually consists
of numerous parties with property interests in
the regine, a unit owner agrees as a condition
of his purchase to be bound by rules and
regul ati ons promul gated by an associ ati on of
unit owners for the admnistration and
mai ntenance of the property. Such a
condom ni um owner thus possesses a hybrid form
of property interest: one in fee sinple to the
exclusion of everyone, and the other as a
tenant in comon with his fellow unit owners.

ld. at 73-74 (footnote omtted); see also Starfish Condo. v.
Yorkridge Serv., 295 Ml. 693, 703 (1983)(recogni zing that "unit
owners own the common elenents in fee as tenants in comon").
The condom nium as a form of real property ownership is
aut hori zed by the Maryl and Condom ni um Act, MI. Code (1974, 1988
Repl. Vol.), 8 11-101 et. seq. of the Real Property Article
(RP). Maryland's initial condom nium statute, enacted in 1963

as the "Horizontal Property Act," was patterned after the
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Federal Housing Adm nistration's "Mdel Horizontal Property
Act." See Robert B. Taylor, Maryland' s New Condom ni um Law. An
Anal ysis, p. 2-4 (1981), reprinted in M CPEL, Condos, Co-ops &
HOA's, p. 433, 436-438 (1986).°

The condom nium is created by "recording anong the |and
records of the county where the property is |located, a
decl aration, by-laws, and condomniumplat....” RP 8§ 11-102(a).
The declaration is "the basic instrument subjecting the property
to condom ni umuse" and therefore contains "a | egal description
of the land, a |l egal description of each unit, and a description
of the common elenments.” 4B Richard R Powell, The Law of Rea
Property, Par. 633-7[2] (1977). The m ninmum requi renents for
the contents of a condom nium Declaration in Maryland are set

forth in RP § 11-103.

3Condoni ni um t ype owner shi p has been traced back as far as the 12th century
i n Europe. Patrick J. Rohan & Melvin A Reskin, Condom nium Law & Practice
§ 2.01, p. 2-2 (1965). The condom niumsurfaced in Puerto Rco in the 1950's but
did not appear on the nainland United States until the early 1960's. Andrews,
supra, 293 Md. at 74, n. 5. The Andrews Court expl ai ned:

[ The condom nium s] acceptance on the nmainland ... was
somewhat restrained until 1961 when Congress passed
| egi slation authorizing the Federal Housing Administration
(FHA) to nmke nortgage insurance available for the
condom nium form of ownership as long as the state in
whi ch the property was | ocated had established its real
property existence....This federal action pronpted
nunerous state legislatures to pass |aws authorizing
condom ni um ownership in their states.

Id. The first condomniumin the United States was the "G eystoke," built in
Salt Lake City, Uah in 1962. Carl B. Kress, Beyond Nahrstedt: Review ng
Restrictions Governing Life in A Property Omer Association, 42 UCLA L. Rev. 837,
842, n.22 (1995)(citing Community Associations Institute, Comunity Associ ations
Factbook, p.11 (difford J. Treese ed., 1993)). The first condom nium in
Maryl and was the H gh Point in Ccean City, which was built in the late 1960's.
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RP 8§& 11-109(a) provides that "[t]he affairs of the
condom ni um shall be governed by a council of unit owners
conprised of all unit owners.” |[If the Council of Unit Omers is
incorporated, the bylaws, which are recorded wth the

decl aration, become the bylaws of the corporation. RP § 11-

104(a). The basic adm nistration of a condom nium conpl ex,
e.g., neetings, voting, collection of conmon expenses, etc., is
governed by the bylaws. RP § 104(a). |In addition, pursuant to

RP 8§ 11-111, the "council of unit owners or the body del egated
in the bylaws of a condomniumto carry out the responsibility
of the council of wunit owners may adopt rules for the
condom ni um "

In this case, the Condom nium docunents (including the
decl aration), articles of incorporation for the Associ ation, and
byl aws, were admtted at trial. In the text of the initial
Board "regul ation" restricting |obby access, the Board stated
that it was acting pursuant to Article VIII, Section 3 of the
byl aws, which section defines the Board's general powers and
duties, and provides that "[t]he Board of Directors shall be
responsible for ... the promulgation of wuniform rules and
regul ati ons respecting the use and occupancy and mai nt enance of
the project[.]..." The byl aw anmendnent containing the |obby
restriction was passed pursuant to the anendnment procedures
provided in Article XXI, § 1

These By-Laws nay be anended at any duly

constituted neeting of the nenbers of the
Association, provided the notice of the
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nmeeting shall specify the anendnent to be

voted wupon, and provided the anmendnent is

approved by at |east 66 2/ 3% of the votes...
W note that RP § 104(c) permts the inclusion of use
restrictions in the byl aws:

The bylaws also nmay contain any other

provision regarding the nmanagenent and

operation of the condom nium including any

restriction on or requirenent respecting the

use and nmaintenance of the wunits and the

common el enent s.

Focusing on the differences between a Board rule or
regul ation on the one hand, and a bylaw on the other, appell ant
argues that the judicial standards under which each should be
evaluated are quite different. Al though appell ant concedes that
"reasonabl eness” is the appropriate standard of review for
evaluating a rule or regulation promulgated by the Board of
Directors, it argues that a less restrictive standard of review
shoul d be required when reviewi ng a byl aw. Rel ying on cases
from other jurisdictions, appel | ant posits that "use
restrictions contained in the Declaration or By-Laws of a
condom ni um associ ation carry a strong presunption of validity
and may not be invalidated unless they are wholly arbitrary or
in violation of public policy or of sone fundanental
constitutional right." Appellant concludes that, inasnuch as
the circuit court failed to acknow edge the inherent difference

bet ween a Board-passed rule and a bylaw, it erred in applying

t he reasonabl eness test to the use restriction at issue.
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The issue of what is the appropriate standard of review for
evaluating a condom nium bylaw anendnent is one of first
i npression in Mryl and. W begin by noting that this Court has
recogni zed the reasonabl eness test as the standard of judicial
review for evaluating wuse regulations promulgated by a
condom ni um Board. Dul aney Towers v. O Brey, 46 Ml. App. 464
(1980). Dul aney Towers involved the enforcenent of a Board-
passed regul ation that prevented unit owners from owning nore
than one dog or cat. |In commenting on the rule nmaking power of
condom ni um associations in general, we said that "comuna
living requires that fair consideration ... be given to the
rights and privileges of all owners and occupants of the
condomnium so as to provide a harnonious and residential
at nosphere.” |d. at 466.

We recogni zed in Dul aney Towers that the majority of courts
have said "that if house rules are reasonable, consistent with
the law, and enacted in accordance with the byl aws, then they
will be enforced.” 1d. (citing Louise H ckok, Pronulgation and
Enf orcenent of House Rules, 48 St. John's L. Rev. 1132, 1135
(1974)); see also Patrick J. Rohan & Melvin A  Reskin,
Condom ni um Law & Practice § 10.02. p. 10-11 (1981, 1989 supp.);
Not e, Judicial Review of Condom nium Rul emaki ng, 94 Harv. L.

Rev. 647, 658 (1981); Jeffrey A Goldberg, Conmmunity Association
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Use Restrictions: Applying the Business Judgnment Doctrine, 64
Chi cago-Kent L. Rev. 653, 655 (1988).*%

The case nost cited for first enunciating the
reasonabl eness test in the context of review ng condom nium
regul ations is H dden Harbor Estates v. Norman, 309 So.2d 180,
181 (Fla. Dist. 4 Ct. App. 1975):

It appears to wus that inherent in the
condom ni um concept is the principle that to
pronote the health, happiness, and peace of
mnd of the majority of the unit owners since
they are living in such close proximty and
using facilities in comon, each owner nust
give up a certain degree of freedom of choice
which he mght otherwise enjoy in separate,
privately owned property. Condom ni um uni t
owners conprise a little denocratic sub
society of necessity nore restrictive as it
pertains to use of the condom nium property
than may be existent outside the condom ni um
organi zation....

Certainly, the association is not at
liberty to adopt arbitrary or capricious rules
bearing no relationship to the health,
happi ness and enjoynent of life of the various
unit owners. On the contrary, we believe the

test is reasonabl eness. If a rule is
reasonabl e the association can adopt it; if
not, it cannot. It is not necessary that

4As Judge Fader pointed out in his nemorandum opinion, other theories
utilized in reviewing use restriction provisions include constitutional
principles, contract theories, and the "business judgnent" standard comonly
associated with corporation |aw. See generally, Judicial Review of Condom nium

Rul enmaki ng, supra, 94 Harv. L. Rev. 647. This Court acknow edged the "business
judgnent" standard in Black v. Fox Hlls, 90 Md. App. 75, 81-82, cert. denied,
326 Md. 177 (1992). In that case, certain property owners in a community brought

suit against the Fox Hills North Community Association, claimng that the Fox
Hills Board of Directors had erroneously approved their neighbor's fence as
conplying with a specific declaration provision regarding fences. After citing
a New Jersey case dealing with the enforcenment of a condominiumrule, we stated
that the business judgnent rule "precludes judicial review of a legitinate
busi ness deci sion of an organi zation, absent fraud or bad faith." Id. at 82. W
note that the case at hand is different in that we are not dealing with the
enforcenment by the Board of an otherwise legitimate rule or bylaw in a specific
i nstance but rather are confronted with the legitinacy of a specific provision
as a whol e.
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conduct be so offensive as to constitute a
nui sance in order to justify regulation
thereof. O course, this neans each case nust
be considered upon the peculiar facts and
ci rcunst ances thereto appertaining.

Wil e the above test is nost often applied to Board-passed
use restrictions, i.e., rules and regul ations, sonme courts have
characterized "reasonabl eness” as too strict a standard when
reviewi ng use restrictions appearing in original condom nium
docunentati on such as the declaration. In H dden Harbor Estates
v. Basso, 393 So.2d 637, 639-40 (Fla. Dist. 4 C. App. 1981),

the Florida internedi ate appellate court explained its reasons
for adopting a two-tiered standard:

There are essentially two categories of
cases in which a condom nium association
attenpts to enforce rules of restrictive uses.
The first category is that dealing with the
validity of restrictions found in the
decl aration of condomniumitself. The second
category of cases involves the validity of
rul es promul gated by the association's board
of directors or the refusal of the board of
directors to allow a particular use when the
board is invested with the power to grant or
deny a particul ar use.

In the first category, the restrictions are
clothed with a very strong presunption of
validity which arises fromthe fact that each
individual wunit owner purchases his wunit
knowi ng of and accepting the restrictions to
be inposed. Such restrictions are very nuch
in the nature of covenants running with the
| and and they will not be invalidated absent a
showing that they are wholly arbitrary in

their application, in violation of public
policy, or that they abrogate sone fundanental
constitutional right. See, Wite Egret

Condom nium Inc. v. Franklin, 379 So.2d 346
(Fla.1979). Thus, although case |aw has
applied the word "reasonable" to determ ne
whet her such restrictions are valid, this is
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not the appropriate test, and to the extent
that our decisions have been interpreted
ot herwi se, we disagree. | ndeed, a use
restriction in a declaration of condom nium
may have a certain degree of unreasonabl eness
toit, and yet wthstand attack in the courts.
If it were otherwise, a unit owner could not
rely on the restrictions found in the
decl aration of condom ni um since such
restrictions would be in a potential condition
of continuous fl ux.

The rule to be applied in the second
category of cases, however, is different. 1In
those cases where a use restriction is not
mandat ed by the decl aration of condom ni um per
se, but is instead created by the board of
directors of the condom ni um associ ation, the
rul e of reasonabl eness cones into vogue. The
requirement of "reasonabl eness" in these
instances is designed to sonewhat fetter the
di scretion of the board of directors. By
inposing such a standard, the board is
required to enact rules and make deci sions
that are reasonably related to the pronotion
of the heal th, happiness and peace of m nd of
the unit owners.

ld. at 639-40 (enphasis in original).

Citing Basso, the Suprenme Court of California recently
appl auded t he concept of applying a less restrictive standard of
review to use restrictions appearing in original condom nium
docunent ati on. Nahrstedt v. Lakeside Village Condom nium
Assoc., Inc., 878 P.2d 1275, 1284 (Cal. 1994). The Court
expl ai ned that the rel axed standard "encourages the devel opnent
of shared ownership housing -- generally a less costly
alternative to single-dwelling ownership -- by attracting buyers
who prefer a stable, planned environnent"” and "al so protects
buyers who have paid a premumfor condomniumunits in reliance

on a particular restrictive schene.” 1d. Explaining that the
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California legislature had explicitly |ikened condom ni um use
restrictions to "covenants" that were to be enforced as
"equi tabl e servitudes," the Court stated:

When courts accord a presunption of validity
to all such recorded use restrictions and
measure them agai nst deferential standards of
equitable servitude | aw, it discourages
| awsuits by owners of individual units seeking
personal exenptions from the restrictions.

Thi s al so pr onot es stability and
predictability in two ways. It provides
subst anti al assurance to prospective

condom ni um purchasers that they may rely with
confidence on the prom ses enbodied in the
project's recorded CC & R s [covenants,
condi ti ons, and restrictions]. And it
protects all owners in the planned devel opnent
from unanticipated increases in association
fees to fund the defense of |egal chall enges
to recorded restrictions.

ld. at 1288.

[T,

In the instant case, appellant urges us to adopt the |ess
restrictive standard for review ng the bylaw provision at issue.
Wil e recogni zing that we are dealing with a bylaw provision
rather than a declaration provision as was the case in the
Nahr st edt and Basso deci sions, appel | ant perceives no
significant difference inasmuch as both declaration provisions
and byl aw provisions are required to be recorded in Mryland
See RP § 11-102(a); RP § 11-104(a).

We agree that the recording requirenent is significant. The
mai n reason for applying a deferential standard of review to

recorded use restrictions is that "each individual unit owner
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purchases his unit knowi ng of and accepting the restrictions to
be inposed." Basso, supra, 393 So.2d at 639.° Consequent |y,
in upholding the |l ess restrictive standard, courts have conpared
recorded condom nium use restrictions to restrictive covenants
or equitable servitudes. Nahrstedt, supra, 878 P.2d at 1288;
Basso, supra, 393 So. 2d at 639-40.

The Maryland Court of Appeals has recognized, in
restrictive covenant cases, that a | andowner is generally bound
by unanbiguous use restrictions appearing in the deed.

Ei senstadt v. Barron, 252 Ml. 358, 371 (1969); G ubb v. CGuilford
Ass'n, 228 Md. 135, 140 (1962). In Eisenstadt, a case dealing
with the enforcenent of a covenant concerning the use of a water
line, the Court said:

[ Appel lant] is in no position to conplain that

the restrictions were not within reasonable

bounds. W think they were within reasonable

bounds, but [appellant] knew of the water |ine

restriction. He accepted the deed. The

restriction is clear and unanbi guous. ..
Simlarly, in Gubb, the Court considered a restrictive covenant
that prevented the defendant honeowner from using the basenent
of his hone for other than residential purposes. In upholding
the Q@uilford Association's enforcenent of the restrictive
covenant against the homeowner, the Court recognized that the

owner had had "actual know edge of the covenant before he

bought." 1d. at 140. In addition, the Court enphasized the

5\'n Maryland, RP § 11-126(b)(2) provides that, before a contract of sale
for a condomniumis entered, the prospective purchaser nust receive a copy of
the "proposed declaration, bylaws, and rules and regul ations."
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"substantial interest of the [honeowner's] Association in
maintaining its property rights protected by the covenant." Id.

To the extent that the reasoning fromthe above restrictive
covenant cases can be anal ogi zed to condom nium | aw, we agree
that recorded use restrictions appearing in original condom nium
docunent ati on deserve a higher degree of deference than those
promul gated by a condom nium Board of Directors. W enphasi ze,
however, that in the case at hand, we are dealing with a byl aw
anendnent that was passed many years after appellees bought
their units. This is an inportant difference, because the
application of the less restrictive standard i s based upon the
concept that the unit owners had notice of the recorded use
restrictions when they purchased their units. In this case, the
noti ce aspect is |acking.

Sonme courts, although not directly considering
amendnents, have hinted that they would apply a stricter
standard to anendnments than to original provisions. Nahrstedt,
supra, 878 P.2d at 1284; Noble v. Mrphy, 612 N E 2d 266, 270
(Mass. App. C. 1993)(recognizing that "[a] condom nium use
restriction appearing in originating docunents which predate
t hat purchase of individual units may be subject to even nore
liberal review than if pronulgated after wunits have been
individually acquired."); Bluffs of WIdwood Honmeowners' Ass'n
v. Dinkel, 644 NE 2d 1100, 1103 (Chio C. App. 1994)

(acknow edgi ng that where a use restriction "is contained in a
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condom nium declaration and is in existence prior to the
purchase of a condom niumunit, the reasonabl eness test has | ess
rel evance").

Q her courts, however, have expressly treated an anendnent
the same as an original recorded provision, on the basis that
the unit owner had notice of the provisions and procedures for
amending a recorded provision when the unit was purchased.
Fl agl er Fed. Sav. v. Oestview Towers, 595 So.2d 198 (Fla. D st.
3 . App. 1992) (uphol ding a Declaration anmendnent prohibiting
the leasing of units); Kroop v. Caravellee Condom nium |Inc.
323 So. 2d 307 (Fla. Dst. 3 CG. App. 1975) (uphol di ng amendnent
to Declaration on basis that owner had acquired title wth
know edge that it could |ater be anended); MKel veen-Hunter v.

Fountain Manor Ass'n, 386 S.E. 2d 435 (N C C. App. 1989),

aff'd per curiam 399 S.E. 2d 112 (N. C 1991)¢,

I V.
Wth all of the above in mnd, we turn to Maryland | aw and
the bylaw anmendnent at issue in the case at hand. I n
considering the proper standard of a review for a condon nium

byl aw anmendnent in Maryl and, we note that, pursuant to RP § 11-

Spppel lant relies on our decision in Cakhanpton v. Reeve, 99 Mi. App. 428
(1994), as supporting the proposition that the anendnent in the instant case
should be reviewed under a nore deferential standard of review W t hout
el aborating, we sinply note that appellant's reliance on Qakhanpton is m spl aced
because that case dealt with the action of a homeowner's association rather than
a condom ni um associ ation. | n CGakhanpton, we expressly recognized, and based our
hol di ng upon, the fact that honeowners' associati on nenbers do not possess the
sanme property interest in the common areas that condom nium owners enjoy. |d.
at 438-39.
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104(e), bylaws "may be anended by the affirmative vote of unit
owners having at least 66 2/3% percent of the votes in the
council of unit owners."’ By way of conparison, to anend a

decl aration provision, "the witten consent of 80% of the unit

owners listed on the current roster” is required. RP § 11-
103(c). Mor eover, paragraph 20 of the Ridgely Condon nium
Declaration requires that, in order to anend the R dgely

Decl aration, every unit owner must provide witten consent.

The relative ease by which bylaws my be anended in
Maryl and supports the proposition that the reasonabl eness test,
rather than the less restrictive standard, should be applied by
courts review ng bylaw anmendnents containing use restrictions.
In addition, RP 8 11-108, entitled "Use of conmon el enents,” is
rel evant:

(a) The common elenments may be used only for
t he purposes for which they were intended and,
except as provided in the declaration, the
common el enents shall be subject to the nutual

rights of support, access, use, and enjoynent
by all unit owners.

(Enphasi s added). The above | anguage is key in that it |ends
support to the egalitarian concept that, inasmuch as unit owners
own the common elenents as tenants in comon (see Part 1), any

conmmon area use restrictions that are inposed should apply

Al t hough the Association's bylaws originally required a 75% affirmative
vote, the bylaws were anended in 1981 to reflect the statutory m ni mum
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equally to all wunit owners, unless otherwise stated in the
decl aration.®

The nature of the particular bylaw anendnent at issue
exenplifies why the reasonabl eness test should be applied to
byl aw amendnents concerning use restrictions. The anendnent
only affects 7 out of 232 units ) the only 7 that are designated
as commercial rather than residential units. The basic nature
of this set up naturally creates conpeting interests between the
residential and commercial owners. Wth the commercial units in
the extreme mnority, applying a restrained, deferential
standard to use restrictions that do not apply to all wunits
equal ly could potentially lead to the dem se of the comrerci al
units as additional discrimnatory use restrictions are passed.
As appel l ees pointed out at trial, the only Condom ni um docunent
that contains the provision authorizing the first-floor
comercial units is the byl aws. Taking it to the extrene,
counsel for appellees pointed out that, applying appellant's

t heory, the Association could "pass a by-law that says that we

8par agraph 7C of the Ridgely Declaration, with one significant difference,
mrrors the | anguage of RP § 11-108, discussed above. Paragraph 7C provides that
“"the common el enments ... except as provided in the By-Laws, shall be subject to
nmutual ... use and enjoynent by all unit owners" (enphasis added), while RP § 11-
108(a) contains the phrase "except as provided in the declaration" (enphasis
added). In this case, the bylaw amendnent restricting use of a common el enent,
the | obby, affects only 7 unit owners and therefore is not in confornmty with the
mutual ity of use requirenent contained in RP § 11-108(a). The trial court was
of the opinion that the byl aw anmendnment at issue did not violate Paragraph 7C of
the Ridgely Declaration, however, because, as discussed above, that section
explicitly contains the phrase "except as provided in the bylaws." Al though
neither party raised the issue of whether the byl aw amendnent confornmed, or was
required to conform to RP § 108(a), we note that that section, by only allow ng
exceptions to the nmutuality of use requirement in the declaration, arguably shows
a legislative intent to disallow regulations or bylaw anendnents that restrict
an owner's interests in the commpn el ements.
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are not going to have any nore comercial wunits starting
tonmorrow. ..."

We find significance in the fact that Article XV, 8§ 13 of
the Association bylaws provides the followng regarding the
pronul gati on of Board rul es and regul ati ons:

Reasonabl e regul ati ons concerni ng the use and

occupancy of the Condom niumunits and conmon

elements, if wuniformy applicable to al

units, may be adopted by the Board of

Directors, which regulations may be anended

fromtinme to tine by the Board...
(Enphasis added). In addition, Article VI11, 8 3, which section
the Board explicitly cited for the authority to pass the
original resolution, provides that the Board "shall be
responsible for ... the promulgation of wuniform rules and
regul ati ons respecting the use and occupancy and mai nt enance of
the project." (Enphasis added).

Clearly, the Association bylaws explicitly contenpl ated
t hat Board-passed rules regarding use restrictions be
"reasonable" and that they apply equally to all unit owners.
Appel l ant has hinged its whol e argunent, however, on the fact
that the Association passed a bylaw a nonth after it passed the
"resolution.” This action, in appellant's view, served to
ci rcunvent these requirenents because, coincidentally, neither
the R dgely Condom ni um docunents nor the Maryland Condom ni um

Act explicitly inpose the wuniformty and reasonableness

requi rements on byl aw anendnents pertaining to use restrictions.
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Nonet hel ess, we hold that the appropriate standard of
review for evaluating a condom ni um byl aw anendnent contai ni ng
a use restriction is reasonabl eness. Wile we recognize that a
more deferential standard may be enployed when considering
provi sions contained in original condom ni um docunentation, we
enphasi ze that | ater adopted provisions that are passed by |ess
t han unani nous approval of all unit owners have the potential to
di scrimnate against certain classes of owners.® Thus, one
factor that should weigh heavily in applying the reasonabl eness
test is uniformty.

In this case, the circuit court applied the reasonabl eness
test and, based in part on the fact that the use restriction
provision did not treat all unit owners equally, as well as
other factors, determned that the provision did not "reasonably
relate to the heal th, happi ness and enjoynent of unit owners."
| nasmuch as we have held that the court applied the correct
standard of review, and appellant has not chall enged the court's
factual determ nation under the reasonabl eness test as clearly

erroneous, we perceive no error.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.

%For a thorough, recent discussion of condoninium use restriction
provisions and the two-tiered standard of review, see Carl B. Kress, Beyond
Nahr st edt: Review ng Restrictions Governing Life in a Property Oaner Associ ation,
42 U C L. A L. Rev. 837, 873-74 (1995)(analyzing the California Suprene Court's
decision in Nahrstedt, supra, and suggesting that use restrictions adopted | ater,
and thus not appearing in original docunentation, be afforded | ess deferentia
review because they do not have the "level of presuned support by the entire
nmenber shi p")



