REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1099

Septenber Term 1994

GREGORI O ALDAPE CORTEZ

STATE OF MARYLAND

Al pert,
Bl oom
Wenner,

JJ.

Opi nion by Bl oom J.

Filed: April 4, 1995






The State's Attorney for Anne Arundel County filed a two count
information charging appellant, Gegorio Al dape Cortez, wth
"Assault and Battery" (Count 1) and Fourth Degree Sexual O fense
(Count I1). At a bench trial inthe Grcuit Court for Anne Arundel
County, appellant was convicted of a fourth degree sexual offense
and battery.! The court inposed the maxi mum prison sentence, one
year, for the sex offense and a concurrent four year sentence for
battery.

In this appeal from those judgnents, appellant asserts that
battery is a |l esser included offense in fourth degree sex offense
and, as such, nerges into the fourth degree sex offense, thereby
precluding a separate sentence for assault and battery. The State
contends that the convictions were based on "separate insults" to
the person of the victim and, therefore, do not nerge. Qur
conclusion is that, because we cannot tell whether the trial judge
did find that appellant conmtted a battery by the use of force
separate and distinct fromthat used to conmt the fourth degree
sexual offense, we nust resolve the doubt in favor of appellant and
vacate the sentence for battery.

The victim a fourteen year old girl, testified that she
visited the honme of appellant with a fifteen year old girl friend

whose not her knew appel lant. Appellant's television set was in his

There is no single crime in Maryl and properly designated as
"Assault and Battery." Wien the termis used, either it refers
to two distinct crimes or it refers to the crinme of battery, and
when it does the word "assault" is superfluous. Wods v. State,
14 Md. App. 627, 632 (1972).



bedroom and the two girls went into the bedroom and sat on the bed
to watch television. Wen the victims girl friend |left the room
appel | ant grabbed her arnms, threw her down on the bed, straddled
her, held her arns over her head, immobilizing them and then put
hi s hand under her shirt. He squeezed her breast and hurt it. He
tried to put his hand down her pants. She told himto stop and
yelled for help. Afterward, she had red bruises on her arns and
brui ses on her right breast. Appel lant's version was that the
sexual contact or touching was consensual. That version was
supported by the victims girl friend, who testified that the
victimconsented to the touching, having agreed in advance that for
a sumof noney to be paid by appellant he would be allowed to touch
her for alimted tine.

Appel | ant presented his nerger argunent at sentencing, relying
on State v. Lancaster, 332 Mi. 385 (1993), which had been deci ded
only a few nonths earlier. The State's Attorney conceded that she
was not famliar with that case, and the trial judge was |ikew se
unfamliar with it. He said he would read the case "before the day
isout." It is obvious fromthe record, however, that he did not
read it before pronouncing sentence.

In State v. Lancaster, the Court of Appeals held that a
conviction for perverted sex practice, based on evidence that
appel l ant perforned fellatio on a fifteen year old boy, nerged into
a conviction for fourth degree sexual offense based upon the sane
evi dence, appellant being nore than four years ol der than the boy
on whom he perfornmed the oral sex act. The Court pointed out that

"*Tulnder settled Maryland comon |aw, the



usual rule for deciding whether one crimnal
of fense nerges into another or whether one is
a |esser included offense of the other,
when both of fenses are based on the sane act
or acts, is the so called "required evidence
test.""" Inre: Mntrail M, 325 M. 527, 531,
601 A 2d 1102, 1104 (1992), quoting WIIlians
v. State, 323 Md. 312, 316, 593 A 2.d 671, 673
(1991). See Eldridge v. State, 329 M. 307
319, 619 A 2d 531, 537 (1993); Biggus V.
State, 323 Md. 339, 350, 593 A 2d 1060, 1065
(1991); Snowden v. State, 321 M. 612, 616
583 A . 2d 1056, 1059 (1991) and cases there
cited.

The required evidence test "'focuses upon
the elenents of each offense; if all of the
el ements of one offense are included in the
other offense, so that only the |atter offense
contains a distinct elenment or distinct
el ements, the forner nerges into the latter.""

When there is a nerger under the required
evi dence test, separate sentences are normally
precluded. Instead, a sentence may be inposed

only for the offense having the additional
el enent or elenents....

Id. at 391-92.
Fourth degree sexual offense is, as explained in Lancaster, a
"mul ti-purpose"” offense, i.e., an offense having alternative
el ements, which neans that, "under the statutory |anguage itself or
the comon |aw requirenents,” it my be commtted "in two or nore
different ways, any one of which is sufficient for a conviction."
ld. at 392 n.3 (citing Biggus v. State, 323 M. 339, 344-50
(1991)).
Maryl and Code (1957, 1992 Repl. Vol.), Art. 27, § 464C(a)
st at es:
A person is guilty of a sexual offense in the
fourth degree if the person engages:

(1) In sexual contact w th another
person against the will and w t hout



t he consent of the other person; or

(2) In a sexual act wth another
person who is 14 or 15 years of age
and the person performng the sexual
act is four or nore years older than
t he ot her person; or

(3) In vaginal intercourse wth
anot her person who is 14 or 15 years
of age and the person performng the
act is four or nore years older than
t he ot her person.

The definitions of "sexual contact" and "sexual act" are set
forth in Art. 27, § 461. "Sexual contact" neans

the intentional touching of any part of the
victims or actor's anal or genital areas or
other intimte parts for the purposes of
sexual arousal or gratification or for abuse
of either party and includes the penetration,
no matter how slight, by any part of a
person's body, other than the penis, nouth, or
tongue, into the genital or anal opening of
anot her person's body if that penetration can
be reasonably construed as being for the
pur pose of sexual arousal or gratification or
for abuse of either party. It does not
i nclude acts commonly expressive of famlia

or friendly affection, or acts for accepted
medi cal pur poses.

"Sexual act (as used in Art. 27, 8 464C) neans cunnilingus,
fellatio, anilingus, or anal intercourse, but does not include
vagi nal intercourse.

As the Court of Appeals pointed out in Biggus v. State, 323
Md. 339, 348 (1991), the sections of the "sexual offenses” subtitle
of Article 27 that define substantive offenses, including 8 464C,
were each intended to define a single offense. Each of those
of fenses can be commtted in a nunber of different ways. As noted

supra, a fourth degree sexual offense can be commtted by any of

several different acts constituting sexual contact against the wll



and without the consent of the other person, or by sexual
intercourse or a sexual act (which can be any of a nunber of
specific acts) with soneone who is 14 or 15 years of age and four
years younger than the actor

In Lancaster, the Court explained that, when applying the
required evidence test to multi-purpose offenses such as fourth
degree sex offenses, "a court nust 'examn[e] the alternative
el ements relevant to the case at issue.'" 332 MI. at 392 (quoting
Snowden v. State, 321 Ml. 612, 618 (1991)). Judge Adkins, writing
for the Court of Appeals in N ghtingale v. State, 312 M. 699
(1988) (which involved an interplay between such nulti-purpose
statutory crinmes as second, third, or fourth degree sexual offenses
(Art. 27, 88 464A, 464B, and 464C, respectively) and child abuse
(Art. 27, 8 35A), itself a multi-purpose statutory offense that can
be commtted in any of several different ways), described that
process as follows:

When, as here, a multi-purpose crimnal statute is
i nvol ved, the court

must construct from the alternative elenents
within the statute the particular fornulation
that applies to the case at hand. It should
rid the statute of alternative elenents that
do not apply. It nust, in other words, treat
a multi-purpose statute witten in the
alternative as it wuld treat separate
statutes. The theory behind the analysis is
that a crimnal statute witten in the
alternative creates a separate offense for
each alternative and should therefore be
treated for double jeopardy purposes as
separate statutes woul d.

312 Md. at 706-707 (quoting Pandelli v. United States, 635 F.2d

533, 537 (6th Cir. 1980) (footnote omtted)).



Appl ying the nethod set forth in N ghtingal e and Lancaster, we
can readily elimnate both the sexual act and the vaginal
intercourse ways of commtting a fourth degree sexual offense,
since there is no contention that appellant either commtted a
sexual act as defined in Art. 27, 8 461 or engaged in vaginal
intercourse with the victim The type of fourth degree sexual
of fense with which appellant was charged was limted to engagenent
"in sexual contact with another person against the will and w t hout
the consent of the other party" or, in other words, an unwanted,
unwel come, uninvited "intentional touching"” of an "intimate part[]"
of the victims body "for the purposes of sexual arousal or
gratification or for abuse."

Lewi s HocHHEI MER, CRIMES AND CRIM NAL PROCEDURE (Second Edition) 8§
255 defines "battery" as foll ows:

The | east actual force unlawfully applied to
the person of another constitutes a battery.
Force is applied, when there is any touching
of a person or anything attached to the person
by the aggressor or by any person or thing set
in notion by him

In RIcHARD P. G LBERT AND CHARLES E. MovLaN, JR., MARYLAND CRI M NAL
Law PrAcTICE AND PROCEDURE, 8 3.1 (1983), it is stated:

The mere placing of one's hand upon the
body of another w thout consent of the latter
is sufficient in law, to constitute the
of fense [of battery]. Wre the | aw ot herw se,
it IS hi ghly pr obabl e t hat per sons,
particularly wonen, would be regularly
subjected to assault and battery by the nore
base el enent of society. Cogni zant of that
fact, the courts have taken a strict viewwth
respect to assault and battery by placing
hands upon the person of another.

By touching the victim w thout her consent and against her



will, appellant commtted a battery. It is his contention that
that battery was a | esser included offense within the fourth degree
sexual offense for which he was convicted, since battery involves
only the single act of touching wthout consent whereas the
particular fourth degree sexual offense he coormtted has additi onal
el enents: the touching nust be to an intinmate part of the body, and
t he touching nust be for sexual arousal or gratification or abuse.

The State argues that appellant, by grabbing the victim and
hol di ng her down on the bed while he fondl ed her breasts, commtted
a battery separate and distinct from the battery necessarily
included within the fourth degree sexual offense. The State quotes
from State v. Boozer, 304 Mi. 98, 105 (1985):

[ S]eparate acts resulting from separate
insults to the person of the victim may be
separately charged and puni shed even though
they occur in close proximty to each other
and even though they are part of a single
crim nal episode.

State v. Boozer is inapposite. That case did not involve a
question of nerger of a lesser included offense into a greater
of fense. The question in Boozer was whet her the defendant, having
once been placed in jeopardy on a charge of commtting a fourth
degree sexual offence in one manner could be subjected to a
subsequent prosecution for attenpted fourth degree sexual offense
of a different type, i.e., by different acts, arising out of the
same crimnal episode. The Court held that the second prosecution
was permtted.

We need not deci de whet her grabbing the victimand hol di ng her

down in order to fondle her breasts was a separate and distinct



battery from the sexual conduct of touching her breasts so that
convictions and sentences for both battery and fourth degree sex
of fense may be sustai ned. The blunt and sinple answer to the
State's argunment is that the Court did not indicate that it nmade a
finding that there were separate and distinct batteries, only one
of which necessarily nerged into the conviction for fourth degree
sexual of fense.

The problem that confronts us here is identical to the one
that the Court of Appeals dealt with in Snowden v. State, 321 M.
612 (1991). There the issue was whether an assault or battery or
both nmerged into a robbery. As the Court pointed out, "assault" is
either an attenpt to conmt a battery or an intentional placing of
anot her in apprehension of receiving an i medi ate battery, whereas
"battery," a comon-law offense, is the unlawful application of
force to another. "Robbery" is a conpound crine, being |arceny
from the person acconplished by either an assault or a battery.
The facts of the case were brutal, tragic, but sinple. Snowden and
an acconplice, intending to steal, invaded a restaurant through a
back door when a restaurant enpl oyee, Bucklaw, opened the door to
take trash out to the dunpster. Snowden held Buckl aw and anot her
at gunpoi nt. Buckl aw struggled for the gun and was shot and
killed. The restaurant manager cane fromhis office to the kitchen
and was i medi ately shot in the arm by Snowden. After forcing the
manager and the other enployee to lie on the floor, Snowden, at gun
point, forced the manager to lead himto the office, where the
restaurant's noney was | ocated. Snowden and his acconplice nade

off with $3, 000.



Snowden was convicted of the nurder of Bucklaw and of an
assault and battery upon and robbery of the manager. On appeal, he
did not contest either the nurder or the robbery conviction. H's
contention was that his separate conviction for assault and battery
of the manager nerged into the greater offense of robbery of the
manager with a deadly weapon, arguing that all of those offenses
arose fromthe sanme transaction and all of the elements of assault
and battery were required to be proved in order to prove the
r obbery. The State argued that there were two separate crines
agai nst the manager: shooting the nanager was a separate battery,
not required to effectuate the robbery; forcing the nmanager at
gunpoint to |l ead Snowden to the noney and to hand over the noney
was the force or threat of force required to prove the robbery.

The Court stated that assum ng, for the sake of argunent, that
the fact finder had a basis for concluding either that the shooting
was a separate act or that it was part of the robbery, it actually
did neither. The Court held that the rationale it had applied in
Ni ghtingal e, supra, dictated a clear result, nerger of the assault
and battery into the arned robbery. Snowden, 321 Md. at 619. In
Ni ghtingale, the Court determned that the jury could have found
the defendant guilty of child abuse on evidence of different
conduct than that which fornmed the basis of the conviction of a sex
of fense, but it m ght have found himguilty of child abuse solely
on evidence of sone sexual offense. N ghtingale, 312 MI. at 708.
If that were the case, the sex offense would have been a | esser
i ncluded of fense of child abuse. ld. The problem was that the

Court could not tell whether the general verdict of guilty of abuse



was based on the sex offense or on sone other conduct. | d. In
Snowden, the Court was faced with the sanme anbiguity and it
resolved it the sane way that it was resolved in Nightingale: it
gave Snowden the benefit of the doubt and nerged the conviction of
and sentence for assault and battery into the conviction and
sentence on the robbery charge. Snowden, 321 M. at 619.

In Biggus v. State, 323 M. 339 (1991), the Court again
commented on the problem of nerger when there is an anbi guous
verdi ct. Bi ggus was convicted of, inter alia, a third degree
sexual offense, based on evidence that he inserted a finger into
the victims anus, and battery. The Court observed:

If the charges and gquilty verdict of
battery had not been based on later acts of
grabbing the victim and punching himin the
head in order to prevent his escape, separate
convictions and sentence for a third degree
sexual offense and for battery woul d have been
permssible. See the discussion in Snhowden v.
State. 321 M. 612, 620-623, 583 A 2d 1056,
1060- 1062 (1991) (McAuliffe, J. concurring).
On the other hand, if there had been anbiguity
as to the basis for the battery conviction, it
woul d have been resolved in favor of a single
sent ence. Snowden, 321 MJ. at 618-619, 583
A. 2d at 1059-1060, and cases there cited.

ld. at 352 n. 3.

We are confronted wth the same problem of anbiguity of
verdict that confronted the Court of Appeals in Snowden. W may
assunme, for the sake of argunent, that the trial judge could have
found appellant guilty of battery on the basis of an act or acts
separate and distinct from the act that constituted the fourth
degree sexual offense. Nevertheless, the trial judge's rationale

for the battery conviction is not readily apparent to us.



Therefore, we are constrained to hold that the conviction and
sentence for battery nerges into the conviction and sentence for
the fourth degree sexual offense and, therefore, that the sentences
for battery nust be vacated. Snowden, 321 Mi. at 619; N ghtingal e,
312 Md. at 708-709.

We are not unm ndful of the fact that in this case the | esser
i ncluded offense carried the greater penalty. The maxi num penalty
for a fourth degree sexual offense is inprisonnent for one year;
battery is a common law crime wwth no limt as to penalty except
the constitutional prohi bition against cruel and unusual
punishnent. 1In this case, the penalty for battery was four years.
Nonet hel ess, as held in Lancaster, the | esser offense, which nerges
into the greater offense, depends on the elenents of the crine, not
the penalties. |In Lancaster, the ten year sentence for perverted
sex practices was vacated by nerger of that offense into the
convi ction and one year sentence for fourth degree sexual offense.
Lancaster, 332 M. at 422.

This nmerger problem continues to arise despite N ghtingale,
Bi ggus, Snowden, and Lancaster. W believe it can be avoided in a
case in which separate convictions and sentences mght be
sust ai nabl e on the evidence. In a bench trial, the solution is
sinple: the trial judge need only articulate for the record the
basis for the dual verdicts, stating the separate acts justifying
both convictions. In a jury trial, the solution, as suggested in
Snowden, is the giving of an appropriate instruction. For exanple,

the trial judge mght instruct the jury that, if it found the



defendant guilty of robbery (or kidnapping, or other conpound
crimes in which force or the threat of force is an elenent), it
could find the defendant guilty of battery (or assault, or both)
only if it found that there was a use of force (or threat of force)
separate from and independent of the force (or threat of force)
enpl oyed to effect the greater offense. I f such an instruction
were given, a conviction of battery or assault in addition to the
conviction of the greater offense would not nerge, and the only
debatable issue would be the sufficiency of the evidence of a

separate battery or assault to sustain the conviction.

SENTENCE | MPOSED ON COUNT ONE VACATED.
JUDGVENTS OTHERW SE AFFI RMED

COSTS TO BE PAI D BY ANNE ARUNDEL COUNTY.



