TURNER v. KIGH T (No. 5, Sept. Term, 2008)
WHEN, PURSUANT TO 28 U.S.C. § 1367(c) A U.S. DISTRICT COURT DECLINES
TO EXERCISE SUPPLEMENTAL JURISDICTION OVER A PENDANT STATELAW CLAIM, § 1367(d) SUSPENDS THE RUNNING OF A STATE STATUTE OF
LIMITA TIONS OVER THAT CLAIM FROM THE T IME TH E CLA IM IS FILE D IN
THE D ISTRICT COUR T UNT IL 30 DA YS AF TER (1) A FINAL JUDG MEN T IS
ENTE RED B Y THA T COU RT DISM ISSING T HE CL AIM, O R (2) IF AN APPEA L IS
NOTED FROM THAT JUDGM ENT, ISSUANCE OF AN OR DER OF THE U.S.
COURT OF APPEALS DISMISSING THE APPEAL, OR A MANDATE AFFIRMING
THE DISMISSAL OF THE CLAIM.
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The que stion befor e us is whe ther petitioner’ s complain t was erron eously
dismissed by the Circuit Court for Montgomery County on the ground that the causes pled
were bar red by limitations . That ques tion hinges o n the prop er construc tion to be giv en to
28 U.S.C . § 1367(d ), which pr ovides fo r the tolling of State statutes o f limitations w ith
respect to S tate-law claim s (i) that are brou ght in a U.S . District Cou rt, (ii) that are within
the “supp lemental jurisd iction” of tha t court, but (iii) ov er which the court ev entually
declines to e xercise jurisd iction. We in terpret § 136 7(d) differe ntly than did the C ircuit
Court and the Court of Special Appeals.

BACKGROUND
On Ma y 15, 2001, petitioner filed an 19-cou nt complaint in U.S. D istrict Court
against Montgomery County, the county sheriff, several assistants in the sheriff’s office,
and offic ials and em ployees of the county deten tion center, all b ased on c ertain even ts
that occurred on A pril 19 and April 21, 20 00. Twelve co unts of her comp laint were
brought under 42 U.S.C. § 1983 and alleged violations of petitioner’s Federal
Constitutional rights; seven counts were based on rights afforded by the Maryland
Constitution or by Maryland co mmon law . The details of the events co mplained of are
not especially germane to this appeal, and it will suffice to say that all of the claims arose
from the execution of an arrest warrant issued by a Maryland court and the treatment of
petit ione r onc e she was in cu stod y.
On M arch 26, 20 02, the Dis trict Court filed a Mem orandum Opinion and Ord er in

which it entered summary judgment in favor of the defendants on ten of the Federal
claims, dismissed the remaining two, declined to exercise jurisdiction over the seven
pendant State-law claim s, and directed the clerk to close the c ase. On April 5, how ever,
petitioner filed a timely motion for recons ideration which, on A ugust 7, 2002, the cou rt
granted as to one Fed eral-law co unt against o ne defen dant but oth erwise de nied. In its
Order , the cou rt directe d the cle rk to reo pen the case.
On August 20, 2003, the court filed a Memorandum Opinion and Order granting
the defendants’ renewed motion for summary judgment on the one count under
reconsideration. That produced another motion for reconsideration by petitioner which,
on December 22, 2003, the court denied.1

On January 15, 2004. petitioner filed an

appea l to the U .S. Cou rt of A ppeals for the F ourth C ircuit.
Although the briefs f iled in the Federal appellate cou rt are not in the record before
us, it appears f rom the O pinion of th at court that the appeal co ncerned th e judgme nts
entered on petitioner’s Federal claims. Finding no error with respect to those judgments,
the court, on January 7, 20 05, filed an O pinion aff irming them . Unhap py with that resu lt,
petitioner moved for a rehearing en banc, which , on M arch 8, 2 005, the court d enied.
The appellate mandate affirming the District Court judgments was issued March 16,
2005, and was docketed in the District Court on March 21. That mandate terminated the
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The judge signed the order denying the motion for reconsideration on December
10, 2003, but it was not docketed until December 22.
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Federal action.
The action now before us, which the parties seem to agree is a repetition of the
State-law claims that were filed in the Federal court, was filed in the Circuit Court for
Montgomery County on March 11, 2005.2 Some of the defendants in the current action
have not been served. Those who were served filed or joined in a motion to dismiss based
on limitations. The limitations argument presented by those defendants was essentially as
follows: (1) the applicable statute of limitations with respect to petitioner’s claims is three
years (Maryland Code, § 5-101 of the Cts. & Jud. Proc. Article), (2) the causes of action
here arose in April, 2000, (3) this action was not filed until March, 2005, long after the
period of limitations expired, (4) Md. Rule 2-101(b) provides, in relevant part, that, if a
State-law action is filed in U.S. District Court and that court declines to exercise
jurisdiction over it, an action filed in a M aryland circuit court within 30 days after entry
of the order of dismissal by the Federal District Court shall be treated as timely filed, (5)
this action was not filed in the Circuit Court within 30 days after dismissal of the claims
by the U.S. District Court, and (6) the action was therefore not timely under the Rule.

2

The complaint filed in Federal court is not in the record before us, so we cannot
compare the two co mplaints. T he record in dicates that the State-law c laims filed in
Federal court comprised seven counts, founded on violations of the Maryland
Constitution and M aryland com mon law . The com plaint filed in M ontgom ery County
consists of eighteen counts, all premised on violations of the Md. Decl. of Rights and
common law tort. Despite the difference in the number of counts, we accept the parties’
apparent agreement that the claims pled in the instant case are, indeed, the same as those
pled in the Federal case.
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Petitioner’s response was based not on a construction of Rule 2-101(b), but on 28
U.S.C. § 1367(d), which she argued had the effect of interrupting the running of the
statute of limitations from the time the action was filed in Federal court (May 15, 2001)
until 30 days after the March 16, 2005 appellate court mandate, and that, as a result, less
than thirteen months had actually run on the statute. The Circuit Court rejected that
construction of § 1367(d), concluded that the statute of limitations continued to run and
had expire d while the case was pending in the U.S. D istrict Court, that p etitioner’s only
safety net was the 30-day window commencing when the claims were dismissed by the
District C ourt, an d that sh e failed to mee t that req uireme nt.
Upon that analysis, the court dismissed the actions against those defendants who
had been served and denied a motion for reconsideration. Upon a consent motion, the
court purported to enter a final judgment with respect to the served defendants under Md.
Rule 2-602, apparently on the theory that, absent such an order, an appeal could not
proceed because there remained several unserved defendants. 3 In a reported opinion, the
Court of Special Appeals agreed with the trial court’s conclusion that § 1367(d) does not
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There was no need for an entry of judgment under Rule 2-602. In State Highway
Admin. v. Kee, 309 Md. 523, 529 (1987), we made clear that a “named defendant who has
not been s erved is no t a party for the p urpose of determinin g a final jud gment” a nd that, if
the judgment entered by the court disposes of all claims against all persons over whom
the court has acquired jurisdiction, the judgment is final without a certification under
Rule 2 -602(b ). See also Burns v. Scottish Development Co., Inc., 141 Md. App. 679, 690
(2001). It would appear that such was the situation here and that the Rule 2-602 order
was there fore unn ecessary. Since an appea l could hav e been tak en withou t it, howeve r, it
is at best a surplusage.
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suspend the running of the statute of limitations, but merely provides that if the period of
limitations exp ires while the case is pend ing in a U.S . District Cou rt, the period is
extend ed until 3 0 days af ter dism issal of th e claim s by the D istrict Co urt. Turner v.
Kight, 178 Md. App. 1 (2007). We granted certiorari to consider three issues:
(1) Whether § 1367(d) serves (i) to suspend the running of limitations
during the period that the State-law claims are pending in Federal court, so that, when
those claims are dismissed, the plaintiff has as much time remaining as he or she had
when the claims were filed in Federal court (plus 30 days), or (ii) merely to extend the
limitations period until 30 days after the claims are dismissed if the period otherwise
expires while the Federal action was pending;
(2) Whether the 30-day grace period commences when the State-law claims
are dismissed by the U.S. District Court or when all Federal proceedings that may affect
them, including appellate proceedings, are concluded; and
(3) Whether M d. Rule 2-101(b) ca n be read in harmo ny with § 1367(d). 4
We shall conclude that § 1367(d) does, indeed, suspend the running of limitations
and does not merely ex tend the p eriod, tha t the s uspe nsio n rem ains in ef fect until 30 d ays
after all Federal proceedings, including appellate proceedings, are concluded, and that
Rule 2-101(b) can be read in harmony with § 1367(d), as so construed.
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We have taken the liberty of restyling the questions presented in the petition for
certiorari for c larity.
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SECTION 1367
28 U.S .C. § 13 67 wa s enacte d as par t of the J udicial I mprov emen ts Act o f 1990 .
Althoug h we sha ll comme nt further on the legislative h istory of that sectio n, it will
suffice at this point to note only that the section was intended to codify (and, to some
extent, mod ify) existing case law regard ing the exte nt to which a U.S. D istrict Court,
when presented in a civil action with a claim that is within its original jurisdiction,
coupled with a claim that is not otherwise within its jurisdiction, could exercise
“pendent,” or “ancillary,” or “supplemental” jurisdiction over the latter if it arose from the
same conduc t as the former. 5 Section 1367 co ntains four operative sub sections. We are
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The terms “supplemental,” “pendent,” and “ancillary,” as modifiers of
“jurisdiction,” are occasionally used as if they were synonyms, and, with the enactment of
§ 1367, as a practical m atter they are. As explained by Justice Gin sburg, writin g in
dissent in Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U.S. 546, 579-80, 125 S.
Ct. 2611, 2632, 162 L. Ed.2d 502, 533-34 (2005), § 1367 codified under the heading of
“supplemental jurisdiction” the se parate court-created doctrines o f pendent and an cillary
jurisdiction. Pe ndent jurisd iction, she no tes, “involve d the enlarg ement of federalquestion litigation to include related state-law claims.” Ancillary jurisdiction was applied
principally in diversity jurisdiction cases “to protect defending parties, or others whose
rights migh t be adverse ly affected if the y could not air th eir claims in an on-going federalcourt action. Given jurisdiction over the principal action, federal courts entertained
certain matters deemed ancillary regardless of the citizenship of the parties or the amount
in contr oversy.”
Although the two doctrines developed separately, the Supreme Court has
recognized that they were “ two species of the sa me generic problem ” and that, under §
1367, th ere rem ains no “mean ingful, s ubstan tive distin ction” b etwee n them . Exxon M obil
Corp. v. Allapattah Services, Inc., supra, 545 U.S. at 559, 125 S. Ct. at 2621, 162 L.
Ed.2d at 521, quoting in part from Owen Equipment & Erection Co. v. Kroger, 437 U.S.
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concerned w ith three of them – subs ections (a), (c), and (d). 6
Subsectio n (a), which provides f or the grant o f supplem ental jurisdiction , states, in
relevant part, that in any civil action over which the U.S. District Courts have original
jurisdiction, they “shall have supplemental jurisdiction over all other claims that are so
related to claims in the action within such original jurisdiction that they form part of the
same case or controversy under Article III of the United States Constitution.” Subsection
(c) specifies four circumstances under which the District Court may decline to exercise
that supplemental jurisdiction, one of which is that the court has dismissed all claims over
which it has original jurisdiction. That is what occurred in this case.7 Subsection (d) –
the section at issue here – provides, in relevant part, that “[t]he period of limitations for
any claim asserted under subsection (a) . . . shall be tolled while the claim is pending and
for a period of 30 days after it is dismissed unless State law provides for a longer tolling

365, 370, 98 S. C t. 2396, 2401, 57 L. E d.2d 274, 280 (19 78).
6

Subsection (b) contains certain exceptions to the grant of supplemental
jurisdiction under subsection (a), none of which are applicable to this case, and subsection
(e) defines terms that are not in dispute.
7

Subsection (c) permits the District Court to decline to exercise supplemental
jurisdiction over the State-law claims if:
“(1) the claim raises a novel or complex issue of State law,
(2) the claim substantially predominates over the claim or claims over
which the district court has original jurisdiction,
(3) the district court has dismissed all claims over which it has original
jurisdiction, or
(4) in exceptional circumstances, there are other compelling reasons for
declinin g jurisdi ction.”
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period.”
The first question before us is what Congress meant when it declared that the
period of lim itations “shall b e tolled.” Th e second is what it me ant by “while the claim is
pending.”
The rules governing the construction of Federal statutes are well-established. The
preemine nt canon re quires the co urt to “presu me that [the ] legislature says in a statute
what it means and means in a statute what it says there.” BedRoc Ltd., LLC v. U.S., 541
U.S. 176, 183, 124 S. Ct. 1587, 1593, 158 L. Ed.2d 338, 345 (2004), quoting from Conn.
Nat’l. Ban k v. Germ ain, 503 U.S. 249. 253-54, 112 S. Ct. 1146, 1149, 117 L. Ed.2d 391,
397 (1992). If “the intent of Congress is clear and unambiguously expressed by the
statutory language at issue, that would be the end of our analysis.” Zuni Pu blic Schoo ls
Dist. No. 89 v. Department of Educ., 550 U.S. ____ , 127 S. Ct. 1534, 1543, 167 L. Ed.2d
449, 461 (2007); CSX Transp., Inc. v. Georgia State Bd. of Equalization, ____ U.S. ___ ,
128 S. Ct. 467, 474, 169 L. Ed.2d 418, 429 (2007). On the other hand, the interpretation
of a word or phrase as used in a statute is not always governed by a dictionary definition
of the word in isolation, but “depends upon reading the whole statutory text, considering
the purpose and context of the statute, and consulting any precedents or authorities that
inform the analysis.” Dolan v. U.S. Postal Service, 546 U.S. 481, 486, 126 S. Ct. 1252,
1257, 16 3 L. E d.2d 1079, 10 87-8 8 (20 06). Extr insic mate rials, such as legislativ e history,
“have a role in statutory interpretation only to the extent they shed a reliable light on the
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enacting Legislature’s understanding of otherwise ambiguous terms.” Exxon Mobil Corp.
v. Allapattah Services, Inc., supra, 545 U.S. at 568, 125 S. Ct. at 2626, 162 L. Ed.2d at
526-2 7. We h ave ap plied the se sam e princip les in co nstruing Marylan d statute s. See
Comptroller v. Science Applications, 405 Md. 185 , 198, 950 A.2d 7 66, 773 (2008).

Tolling
The threshold question is whether, in the context of the issue before us, the phrase
in § 1367(d) that the period of limitations “shall be tolled while the claim is pending” has
a clear m eaning that mu st be ap plied or is ambig uous a nd thus require s interpr etation.
We hav e regarded statutory langua ge as amb iguous if it ha s more tha n one reas onable
interpre tation. Anderson v. The Gables, 404 Md. 560 , 572, 948 A.2d 1 1, 19 (2008);
Barbre v. Pope, 402 M d. 157, 173 , 935 A.2d 699, 709 (2007); Green v. Carr Glass, 398
Md. 51 2, 522, 921 A.2d 23 5, 241 (20 07). Unq uestionably, un der that test, the la nguage is
ambiguous. Most of the courts that have been called upon to construe the meaning of
“tolled” as used in the context of statutes of limitations, including under § 1367(d), have
recognized that the term can have more than one meaning. The Supreme Court gave the
clearest recognition of that in Chardo n v. Soto, 462 U.S. 650, 652, n.1, 103 S. Ct. 2611,
2614, n.1, 77 L. Ed .2d 74, 78, n.1 (1983):
“‘Tolling effect’ refers to the method of calculating the
amount of time available to file suit after the tolling has
ended. The statute of limitations might merely be suspended;
if so, the plaintif f must file w ithin the amo unt of time left in
-9-

the limitations period. If the limitations period is renewed,
then the plaintiff has the benefit of a new period as long as the
original. It is also possible to establish a fixed period such as
six month s or one year d uring wh ich the plaintif f may file
suit, without regard to the length of the original limitations
period or the am ount of time lef t when tolling b egan.”

See also Philip Morris v. Christensen, 394 Md. 222, 262-65, 905 A.2d 340, 361-63
(2006); Ryan v. Roman Catholic Bishop of Providence, 941 A.2d 174 , 180, n.12 (R.I.
2008): (“Depending on the context, the word ‘tolling’ can have various meanings in legal
writing ”).
Several of the cases de aling with th e application of § 136 7(d) ackn owledg e, tacitly
or directly, that the phrase in question could be construed in different manners, and,
indeed, the courts have split on what the proper interpretation should be. If the learned
appellate judges around the country cannot agree on the meaning and application of the
phrase , it canno t be said to have only one reason able inte rpretatio n.
In the m ost rece nt expo sition of this poin t, Goodman v. Best Buy, Inc., ___ N.W.2d
____ , 2008 WL 4006996 (Minn. App. 2008), the Minnesota court concluded that three
different interpretations appear, at least initially, to be possible. First, citing Chardon, the
court noted that the statutory lan guage “c ould mea n that section 1367(d) w ould ‘ann ul’
the state limitations period completely and replace it with a fixed period: the 30-day
period after federal dismissal.” 2008 WL 4006996 at 2. That is, in essence, a substitution
approa ch: a Fe deral sta tute of lim itations is substitu ted for t he State statute.
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Alternatively, it might mean that § 1367 “would only toll the expiration of the state
limitations period.” Id. That interpretation, it said, “treats that period in the statute – the
federal claim period plus thirty days – as a single span of time. If the state limitations
period runs out during that span, the thirtieth day after dismissal becomes the new
deadline.” Id. at 3. That would appear to be an extension approach: if the limitations
period un der State law expires du ring the pen dency of the Federal ac tion, it is simply
extended until the 30th day after dismissal of the pende nt claims. As the M innesota court
observed, that would produce the same result as the first approach.
The third p ossibility is that the “sh all be tolled” lan guage m eans that “th e state
limitations period is suspended – i.e., the clock is stopped and the time is not counted –
while the f ederal cou rt is considerin g the claim a nd for thirty days af ter the claim is
dismissed.” Id. at 3. That is a suspension approach: upon dismissal of the pendent
claims, the plaintiff would have whatever time was left under the State statute of
limitations when the action was filed in Federal court plus 30 days.
All three of these alternative interpretations have been presented to the courts, and,
as noted, the courts are not in agreement as to which is the proper reading. The
intermediate appellate co urts of No rth Carolina and Ne w Jersey, one intermediate
appellate court in California, and the Supreme Court of the Commonwealth of the
Northern Mariana Islands (a U.S. Territory) have clearly opted for the extension approach
and rejected the suspension alternativ e. See Huang v. Ziko, 511 S.E.2d 305 (N.C. App.
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1999); Estate of Fennell v. Stephenson, 528 S.E.2 d 911 (N .C. App. 2 000); Harter v.
Vernon, 532 S .E.2d 8 36 (N .C. Ap p. 2000 ), appeal dismissed and disc. review denied, 546
S.E.2d 97 (20 00), cert. denied, 532 U.S. 1022, 12 1 S. Ct. 1962, 149 L . Ed.2d 757 (200 1);
Berke v. Buckley Broadcasting Corp., 821 A .2d 118 (N.J.Su per.A.D . 2003) , cert. denied,
832 A.2 d 322 (20 03); Kolani v. Gluska, 64 Cal. App.4th 40 2 (Cal. App.2d D ist. 1998);
Juan (Zha ng) v. Com monw ealth, 2001 WL 34883536 (N.M.I. 2001). With no discussion,
the Supre me Cou rt of Alaba ma and a n intermed iate appellate c ourt in Florid a appear to
have applied an extension theory as w ell. See Weinrib v. Duncan, 962 So.2d 167 (Ala.
2007); Dahl v. Eckerd Family Youth Alternatives, Inc., 843 So.2 d 956 (Fla . App.2d D ist.
2003). Th at, of course , is the approa ch adopte d by the Cou rt of Specia l Appeals in this
case.
Three courts – in Minnesota, California, and Pennsylvania – have opted for the
suspension approa ch. See Goodman v. Best Buy, Inc., supra, ___ N.W.2d ___, WL
400699 6; Bonifield v. County of Nevada, 94 Cal. App.4th 29 8 (Cal. App.3rd D ist. 2001);
and Oleski v. Department of Public Welfare, 822 A.2d 120 (Pa. Cmwlth. 2003). Given
these disparate interpretations, we must try to discern, as best we can, what Congress
intended. To do that, we shall consider the reasoning of the courts that have already
addressed the issue, how tolling has be en constru ed in related c ontexts, and what insig hts
may pro perly be g ained f rom loo king at th e legisla tive histo ry of § 13 67(d).
To the extent that the courts provided any analysis, the ones that have adopted the
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extension approach have done so by regarding § 1367(d) as a form of equitable tolling,
even though it is statutorily based, and concluding that the extension approach provides
the most appropriate balance, in that it suffices to serve the Congressional purpose of
preserving pendent State-law claims from dismissal under State statutes of limitations and
constitutes the least intrusion on State law. The Kolani court found the suspension
approach to be unreasonable:
“Such a construction is not needed to avoid forfeitures,
because 3 0 days is amp le time for a d iligent plaintiff to refile
his claims and keep them alive. Further, such a construction
does sig nifican t harm to the statu te of lim itations p olicy.”
Kolani v. Gluska, supra, 64 Cal. App.4th at 410.
Similarly, the New Jersey court in Berke expressed the view th at “[d]espite its
ambiguous use of the word ‘tolling,’ we do not believe that the federal statute intends a
result that would permit a gross protraction of the limitations period in clear
contravention of the underlying policy of statutory limitations on the time for bringing
suit.” Berke v. Buckley Broadcasting Corp., supra, 821 A.2d at 123. That view also
drove the North Carolina decisions. In Huang v. Ziko, supra, 511 S.E.2d 305, 308, the
lead case in that State, the court observed that the suspension approach “is contrary to the
policy in favor of prompt prosecution of legal claims.”
The Minnesota court in Goodman, in ad opting th e con trary suspension approach,
did so by a process of elimination based on the structure of § 1367(d). The extension
approach, it said, would apply only if the period allowable under the State statute of
-13-

limitations expired while the action was pending in Federal court: “if the state deadline
does not fall during that span of time, the state period of limitations is deemed to have
continued running, unaffected by section 1367(d).” Goodman v. Best Buy, Inc., supra,
____ N.W.2d at ____, WL 4006996 at 3. Tolling, if defined in that manner, would occur
only when a particular condition is met – expiration of the limitations period during the
pendenc y of the Fede ral action. Th e court note d, howe ver, that the tollin g provide d for in
§ 1367(d) is not conditional. The statute says that the period of limitations “shall be
tolled” and thus requires tolling in every case. As a matter of statutory construction,
therefore, § 1367(d) cannot be read as adopting an extension approach.
The court then concluded that the substitution approach also could not be squared
with the statute. If Congress intended that, it would ha ve design ated a spec ific mom ent in
time at which the substitution was to occur, but it did not do so. The statute does not say
that any new Federal statute of limitations is to commence when the action is f iled in
Federal court or upon the filing of the Federal action, but simply tolls limitations while
the action is pending and for 30 days thereafter, suggesting merely the suspension of an
on-going, existing period of limitations.
The Bonifield court, rejecting the extension approach of its sister court in Kolani,
relied m ore on t he gen eric me aning o f “tolling ,” as def ined in a n earlier Califo rnia cas e.
In that ca se, Woods v. Young, 807 P.2d 455, 46 1 (1991), the California S upreme Co urt
observed that “[t]olling may be analogized to a clock that is stopped and then restarted”
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and that “[ w]hatev er period of time that rem ained wh en the clock is stopped is a vailable
when the clock is restarted.” Following that view, the court in Bonifield concluded:
“To toll the statute of limitations period means to suspend the
period, such that the days remaining begin to be counted after
the tolling ceases . . . . Therefore, by tolling the statute of
limitations ‘while the claim is pending [in federal court] and
for a period of 30 days after it is dismissed unless State law
provides a longer tolling period’ (italics added), section
1367(d) o perates at a m inimum a s follows: T he days left in
the statute of limitations per iod at the time the federa l claim
was filed begin to run after the tolling ceases, i.e., on the 31 st
day after the fed eral claim is dismis sed.”
Bonifield v. County of Nevada, supra, 94 Ca l. App. 4 th at 303-04.
Bonifield’s view of the mo re commonly applied c onception of tolling is correct. It
is the approac h tak en by Black’s Law Dictionary (8 th Ed. 2004) which defines “tolling
statute” as “[ a] law that in terrupts the ru nning of a statute of lim itations in certain
situations, as when the defendant cannot be served with process in the forum
jurisdiction.” Id. at 1525. It was the approach taken by the Supreme Court in Chardon v.
Soto, supra, 462 U.S . 650, 103 S . Ct. 2611, 7 7 L.Ed.2d 74, dealing with wh ether a Pue rto
Rico statute of limitations was merely suspended or began to run anew following the
denial of class certification in a 42 U.S.C. § 1983 class action. The Court there construed
the word “tolling” to mean that “during the relevant period, the statute of limitations
ceases to run.” Id. at 652, n .1, 103 S . Ct. at 26 14, n.1, 7 7 L. Ed .2d at 78 , n.1. See also
American Pipe & Construction Co. v. Utah, 414 U.S. 538, 554, 94 S. Ct. 756, 766, 38 L.
Ed.2d 71 3, 727 (19 74); Crown, Cork & Seal Co. v. Parker, 462 U.S. 345, 353-54, 103 S.
-15-

Ct. 2392, 2 397-98, 7 6 L. Ed.2d 628, 635 -36 (1983 ); Ball v. Wal-Mart Stores, Inc., 34 F.
Supp .2d 424 (S.D. M iss. 199 8). We have f ollowe d that ap proach as well . See Philip
Morris v. Christensen, supra, 394 Md. at 264, 905 A.2d at 362 and Bertonazzi v. Hillman,
241 Md. 36 1, 216 A.2d 72 3 (1966).
The point made by the Kolani court, that an e xtension ap proach is en tirely
satisfactory to avoid forfeitures and that a suspension approach is not necessary to achieve
that objective, is undoubtedly true. The fact that a better mechanism -- one less intrusive
on State sovereignty and interests -- could, or perhaps should, have been chosen does not
require a conclusion that Congress intended that mechanism if the language it used
indicates otherwise. The intent of Congress must be measured by what it said, not by
what it mig ht have said . It used the w ord “tolled” without q ualification, p resumab ly
aware of how that word had previously been interpreted and applied by the Supreme
Court, in Chardon, American Pipe, and Crown Cork & Seal, among other cases, and we
can find nothing in the legislative history of the statute to indicate that it intended any
other meaning.8 We agree, therefore, with the Goodman, Bonifield, and Oleski courts that

8

Under a ny of the three approach es, § 1367 (d) would serve to “trum p” State
statutes of limitation and thus constitute a significant intrusion on State law and
sovereignty. Even before the enactment of that law, and certainly afterward, there was a
lively debate am ong law professor s as to its Con stitutionality, and, inde ed, the M innesota
and So uth Ca rolina S uprem e Cou rts foun d the law to be un constitu tional. See Regents of
University of Minnesota v. Raygor, 620 N.W .2d 680 (M inn. 2001) ; Jinks v. Richland
County , 563 S.E.2d 104 (S.C. 2002). The U.S. Supreme Court was able to avoid the
Constitutional issue in Raygor by holding, as a matter of sta tutory constructio n, that §
1367(a) d id not apply to c laims again st an unco nsenting S tate possessin g Eleven th
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§ 1367(d) must be read as adopting the suspension approach.

Pending
We turn to the second question – how long does the suspension last? If the
District Court declines to exercise its supplemental jurisdiction over pendent State-law
claims and there is an appeal, does the 30-day grace period commence upon the dismissal
of the claims by the District Court or upon the conclusion of the appellate process?
So far as w e can tell, that issu e has been considered in only two ca ses, both in
California. In Kendrick v. City of Eureka, 82 Ca l. App.4 th 364 ( Cal. A pp. 1 st Dist. 2000),
the plaintiffs filed suit in U.S. District Court in February, 1995, based on events that
occurred a month earlier. In June, 1997, the court, having granted summary judgment on
the Federal claims, declined to exercise jurisdiction over the pendent State-law claims and
dismissed them. The U.S. Court of Appeals affirmed the dismissal in June, 1998. The
plaintiffs then sought certiorari in the Su prem e Co urt, w hich was denied in Feb ruar y,

Am endmen t imm unity (Raygor v. Regents of Univ. of Minn., 534 U.S . 533, 122 S . Ct.
999, 152 L. Ed.2d 27 (2002)). The Constitutional debate ended, however, when the
Court, fully aware of the effect of § 1367(d) on State law and sovereignty, reversed the
South Carolina ruling, which involved claims against a county, and unanimously held the
statute to be w ithin the pow er of Con gress und er Art. III, § 1 to c onstitute Fed eral courts
inferio r to the S uprem e Cou rt. Jinks v. Rich land Co unty, 538 U.S. 456, 123 S. Ct. 1667,
155 L. Ed.2d 631 (2003). We are not constrained, therefore, to give the statute a
narrower reading than is otherwise warranted for fear that a broader reading might raise
Cons titutiona l conce rns. See Clark v. Martinez, 543 U.S. 371, 125 S. Ct. 716, 160 L.
Ed.2d 734 (20 05).
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1999. A month later, they filed a complaint in State court, which was dismissed on
limitations grounds.
The California appellate court affirmed the dismissal. Noting the absence of any
decisions construing the word “pending,” as used in § 1367(d), but relying on judicial
construction of the term in other contexts, the court determined that there was “a
consensus view that a matter remains ‘pending’ in the federal court system, at least
arguab ly through appea l to the C ourts of Appe als affo rded as a matte r of statu tory right,”
but that there was no consensus with respect “to the effect of the certiorari procedure on
the federal tolling statute.” Id. at 370.
The court concluded that, because appeals to the U.S. Supreme Court were not
afforded as of right, but were discretionary, and because the filing of a petition for
certiorari does not a ffect the fin ality of the judgm ent or stay the m andate of the appellate
court, that proceeding did not continue to toll the running of the State statute of
limitations. In light of the fact that the petition for certiorari was den ied, the cour t did
not need to address whether a different result would obtain if the petition had been
granted. Because the plaintiff did not file the State action within 30 days after issuance of
the U.S . Court o f App eals ma ndate, th e action was u ntimely.
Although, in light of the facts and the actual result, the conclusions expressed by
the Kendrick court with respect to the continued tolling of limitations pending an appeal
of right were dicta, that dicta was adopted by the court as a holding in Okoro v. City of
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Oakland, 142 C al. App .4 th 306 (C al. App . 1 st Dist. 2006). Citing Burnett v. New York
Central R. Co., 380 U.S. 424, 85 S. Ct. 1050, 13 L. Ed.2d 941 (1965) and two lower
Federal court cases, the Okoro court concluded that “[t]he notion that a matter remains
pending through the appellate process finds support elsewhere.” Id. at 312.
Section 1367(d) is hardly a model of clarity in this regard. The only court called
upon to construe the meaning of “pending,” as used in that statute, had to rely on
interpretations given to the word in other contexts. In part, that may be because the
struc ture of th e statute i tself crea tes so me a mbiguity.
In contrast to the more general language of Art. III, § 1 of the Federal Constitution,
which extends the judicial power of the United States to the Supreme Court and “such
inferior Co urts as the C ongress m ay from time to time orda in and estab lish,” which would
include, of course, the U.S. Courts of Appeal, all of the other parts of § 1367 focus
specifically on proceedings in the District Court. Subsection (a) confers supplemental
jurisdiction on the District Courts, not Federal courts generally; subsection (b) creates
exceptions to the supplemental jurisdiction of the District Courts; and subsection (c)
specifi es wh en the D istrict Co urts ma y decline t o exerc ise their s upplem ental jur isdiction .
Subsectio n (d), althoug h providin g that limitation s remains to lled “while the claim is
pending,” ends the tolling 30 days after the claim “is dismissed,” without accounting for
appea ls from the dism issal.
That omission, of course, is what creates the ambiguity. A strict and literal reading
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of subsection (d), in the context of the rest of the statute, could well lead to a conclusion
that the tolling does indeed end 30 days after dismissal by the District Court – that the
specific provision for when the tolling ends trumps any uncertainty over the meaning of
“pending.” Such a literal reading, however, would be at odds with the purpose of the
statute, as recognized by the U.S. Su preme Cou rt and as revealed in the statute’s
legislative history, and it is therefore not the only, or, as we shall conclude, the preferred
interpretation.
The legislative history of § 1367 well documents the purpose of the statute, which
was confirmed by the Supreme Court in Jinks v. Richland County, supra, 538 U.S. 456,
123 S. Ct. 1667, 155 L. Ed.2d 631 – the case sustaining its Constitutionality. It was
intended to “eliminate[] a seriou s impediment to acce ss to the Federal courts on the part
of plaintiffs pursuing federal and state law claims that ‘derive from a common nucleus of
operative facts.’” Id. at 463-64, 1 23 S. Ct. at 1 671-72, 1 55 L. Ed .2d at 640, q uoting in
part from Mine Workers v. Gibbs, 383 U.S. 715, 725, 86 S. Ct. 1130, 16 L. Ed.2d 218,
228 (1966). Justice Scalia explained:
“Prior to enactment of § 1367(d), [plaintiffs] had the
following unattractive o ptions: (1) the y could file a sin gle
federal-court action, which would run the risk that the federal
court would dismiss the state-law claims after the limitations
period had expired; (2) they could file a single state-law
action, which would abandon their right to a federal forum;
(3) they could f ile separate, tim ely actions in fed eral and state
court and ask that the state-court litigation be stayed pending
resolution of the federal case, which would increase litigation
costs w ith no g uarante e that the state cou rt wou ld oblig e.
-20-

Section 1367(d) replaces this selection of inadequate choices
with the assurance that state-law claims asserted under §
1367(a) will not become time-barred while pending in federal
court.”
(Emphasis add ed).
Statutes of limitations vary from State to State, depending, in part, on the nature of
the action. Mostly, they range between two and six years, although there are some wider
variations. If a n action is filed relatively promp tly and the U.S . District Cou rt acts
expeditiou sly, it may well be tha t the need f or a tolling un der § 136 7(d) wou ld exist only
in the event of an appeal. Even where that is not the case, if an appeal is taken by either
party and § 1367(d) does not continue the tolling during the appellate process, the
plaintiff will necessarily be faced with at least the third inadequate choice noted by
Justice Sca lia, of filing a n ew action in State cou rt and hop ing that the S tate court w ill
stay proce edings while th e plaintif f pursu es (or de fends ) the app eal.
Two types of appeals can be taken from District Court decisions under § 1367. As
in this case, if the court has d ismissed the State-law c laims only bec ause it dismis sed all
of the Federal claims, the appeal is likely to be focused on the dismissal of the Federal
claims. The State-law claims remain very much in play, however, for, if the dismissal of
the Federal claims is reversed, the District Court’s supplemental jurisdiction over those
pendent claims will remain and likely will be exercised. Apart from any complaint about
the dismissal of the Federal claims, appeals may also challenge more directly the decision
to exerc ise or no t exercis e supp lemen tal jurisdi ction ov er the pe ndant S tate-law claims.
-21-

See Regan v. Starcraft Marine, LLC, 524 F.3d 627 (5 th Cir. 2008); Novak v . MetroH ealth
Medical Center, 503 F.3d 572 (6 th Cir. 2007); Williams Electronics Games, Inc. v.
Garrity, 479 F.3d 904 (7 th Cir. 2007) (Decision not to exercise supplemental jurisdiction
over State-la w claims is reviewab le for abus e of discretio n); Edmondson & Gallagher v.
Alban Tow ers Tenants Ass’n , 48 F.3d 1260 (D.C.Cir. 1995) (Decision to exercise
supplem ental jurisdiction , rather than d ismiss or rem and the Sta te-law claim s to State
court, is a lso revie wable for abu se of d iscretion ).
In either situatio n, the plaintiff , having ch osen the F ederal foru m, must ne cessarily
await the appellate ruling before knowing whether that forum is viable. As noted, if the
tolling ends 30 days after dismissal of the pendant claims by the District Court, the
plaintiff will be forced to file a pro tective action in State court and ho pe that the court
will agree to stay proceedin gs until the F ederal app eal is conclu ded. The State court,
possibly faced with judicially or legislatively imposed time standards for disposing of
cases, may be reluctant to do that – to keep an open case on its docket for an
indetermin ate period o f time with no activity on it – th ereby forcing both parties to litigate
in both systems, with the troublesome prospect of inconsistent decisions. The
Congressional intent was to avoid that dilemma, and the full implementation of that intent
can be realized only by construing § 1367(d) to continue the tolling throughout the
appellate process. There is, indeed, some support for that construction in the legislative
history of the statute.
The ultimate origin of § 1367 was the F ederal Courts Study A ct (102 Stat. 4644),
being Title I of the Judicial Improvements and Access to Justice Act of 1988 (P.L. No.
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100-702, 102 Stat. 4642), which established, within the Judicial Conference of the United
States, a Federal Court Study Committee. That Committee, to be appointed by the Chief
Justice of the United S tates, was to e xamine th e problem s then facin g the Fede ral courts
and to develop a long-range plan for the future of those courts, including the types of
dispute s resolv ed by the m.
The Co mmittee w as appoin ted in Dec ember, 19 88, and m ade its final R eport in
April, 1990.9 Among the broad range of recommendations ultimately made by the
Committee was that Congress “expressly authorize federal courts to assert pendent
jurisdiction over parties without an independent federal jurisdictional base.” Report of
the Federal Courts Study Committee, Part I at 47. In order to minimize friction between
the State and Federal courts, the Committee recommended that Congress “direct federal
courts to dismiss state claims if these claims predominate or if they present novel or
complex questions of state law, or if dismissal is warranted in the particular case by
considerations of fairness or economy.” Id. at 47-48.
On the heels of that Report, two law professors from the Western New England
Law School took it upon themselves to draft a statute to implement that supplemental
jurisdiction recommendation and to forward the draft to Congressman Robert W.
Kastenmeier, who then chaired the Subcommittee on Courts, Intellectual Property and the

9

We note with pride that one of the members of that Committee was Diana
Gribbon Motz, later to serve with distinction on of the Maryland Court of Special
Appea ls and wh o now g races the U .S. Court of Appea ls for the Fo urth Circuit.
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Adm inistratio n of Justice o f the Hou se Comm ittee on th e Jud iciar y.10 With some
modifications, that draft was included as § 120 of the Federal Courts Study Committee
Implem entation Act of 1990, H .R. 538 1, and b ecame § 1367 .
One o f the ch anges m ade fro m Prof essor W olf’s dr aft dea lt with th e issue a t hand.
Wolf’s draft of subsection (d) provided that the period of limitations for any non-federal
claim shall be tolled “while the claim is pending in the district court and for a period of
30 days after it is dismissed under subsection (c) unless state law provides for a longer
tolling period .” (Emph asis added ). Althoug h the text of Wolf’s d raft specifica lly
referenced pendency in the District Court, in an explanatory statement, he characterized
that provision as a tolling of limitations “while the non-federal claim is pending in the
federal court and for 30 days after its dismissal.” Supra at 695, n . 10. (Em phasis a dded).
Kastenmeier and his co-sponsor, Con gressman Carlos J. M oorhead, opted fo r the more
general reference, and, as a result, H.R. 5381 provided, in proposed new § 1367(d), that
the period of limitations shall be tolled “while the claim is pending in Federal court and
for a period of 30 days after it is dismissed under subsection (c) unless State law provides
for a lon ger tollin g perio d.” (Em phasis a dded). See Hearing Before the Subcommittee on
Courts, Intellectual Property, and the Administration of Justice, supra at n.10, a t 30.
During deliberations on H.R. 5381 in the House of Representatives, subsection (d)
was amended to delete the words “in Federal Court.” As passed by the House, the

10

See Letter from Arthur D. Wolf to Robert W. Kastenmeier, June 8, 1990,
included in FEDERAL C OURTS S TUDY C OMMITTEE IMPLEMENTATION A CT AND C IVIL
J USTICE R EFORM A CT, Hearing Before the Subcommittee on Courts, Intellectual
Property, and the Administration of Justice, 101st Congress, Second Session on HR 5381,
Sept. 6, 1990, Serial No. 124, at 686.
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subsection provided th at limitations shall be tolled “while the claim is pe nding and for a
period of 30 days after it is dismissed unless state law provides for a longer tolling
period.” House of Representatives, 101st Congress 2 nd Sess. H.R. R EP. N O. 101-734 at 11.
In the Senate, that part of H.R. 5381 was incorporated into H.R. 5316, the Judicial
Improvements Act of 1990, and was enacted and signed into law without further change
to § 136 7(d).
What em erges from this history is a rejectio n of langu age that w ould have clearly
tied the tolling to pendenc y of the State-law claim in the D istrict Court an d a decision to
have the tolling continue while the claim is pending in the Federal courts generally. At
the very least, that gives credence to giving the word its more general meaning and
thereby more completely implementing the purpose of the law.
Upon this analysis, we conclude that § 1367(d) serves to suspend the running of a
State statute of limitations from the time th e State-law claim is filed in U .S. District Court
until 30 days after (1) a final judgment is entered by the U.S. District Court dismissing the
pendant State-law claims, or (2) if an appeal is noted from that judgment, issuance of an
order of the U.S. Court of Appeals dismissing the appeal or a mandate affirming the
dismissal of those claims by the District Court. Because the issue is not presented here,
we need not consider whether the tolling would continue in the event a petition for
certiorari is filed with the Supreme Court. Upon entry of the District Court judgment or
issuance of the appellate order or mandate, the plaintiff will have whatever time that
remained when th e claims w ere filed w ith the District C ourt plus 30 days in whic h to file
the State court action. The action now before us was filed well within that period.
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Rule 2-101(b)
Petitioner contends that there is a conflict between Md. Rule 2-101(b) and § 1367,
and that the Rule must therefore yield to the Federal statute. Petitioner is correct that the
Rule yields, but there really is no facial conflict. The Rule provides:
“Except a s otherwise provided by statute, if an action is filed
in a United States Distric t Court or the cou rt of another state
within the period of limitations prescribed by Maryland law
and that court enters an order of dismissal (1) for lack of
jurisdiction, (2) because the court declines to exercise
jurisdiction, or (3 ) because th e action is ba rred by the statute
of limitations required to be applied by that court, an action
filed in a circuit court within 30 days after the entry of the
order of d ismissal shall b e treated as tim ely filed in this
State.”
(Emphasis add ed).
As the italicized language makes clear, the Rule, by its own terms, yields to any
inconsistent statute, so, to the extent that § 1367(d), as we have interpreted it, provides a
greater tolling than does the Rule, the statute prevails by virtue of the Rule itself. The
Rule doe s have ind ependen t significanc e, howev er, as it applies n ot just to action s filed in
Federal court but to those filed in the courts of other States, to which § 1367(d) has no
application.
JUDGMENT OF COURT OF SPECIAL
APPEALS REVERSED; CASE REMANDED
TO THAT COURT WITH INSTRUCTIONS
TO RE VERS E JUDG MEN T OF C IRCUIT
COURT FOR MONTGOM ERY COUNTY
AND REMAND TO THAT COURT FOR
FURT HER P ROCE EDING S; COST S IN TH IS
COURT AND IN COURT OF SPECIAL
APPEALS TO BE PAID BY RESPONDENTS.
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