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COURT OF APPEALS

ATTORNEYS — DI SCI PLI NARY PROCEEDI NGS — M SCONDUCT — RECI PROCAL
PROCEEDI NGS — MARYLAND RULES 16-609 & 16-7/73 — MARYLAND RULES OF
PROFESSI ONAL CONDUCT 1. 15(a), (b), and (c) AND 8.4(c) and (d)

Facts: This is a reciprocal discipline action arising out of
di sciplinary proceedings initiated in the District of Colunbia,
where the Respondent Diane Cafferty (“Cafferty”), a menber of that
Bar and the Maryland Bar, practiced law. Cafferty was disbarred
fromthe practice of lawin the District of Colunbia when the
District of Colunbia Court of Appeals determ ned that she viol ated
various District of Colunbia Bar Standards. Maryland Bar Counsel,
on behalf of the Attorney Gievance Conmi ssion, filed in the Court
of Appeals a petition for disciplinary action against Cafferty for
reci procal discipline. Based on the District of Colunbia order
di sbarring Respondent, Bar Counsel alleged, under Maryland Rul e
16-773, violations of the Maryland Rul es of Professional Conduct
(“MRPC), including violations of MRPC 1.15(a), (b), and (c) and
8.4(c) and (d) , and Maryland Rul e 16-609.

Fromlate 1991, and continuing through m d-1996, Cafferty
personal |y wrote numerous checks on her law firm s escrow account
that were made out to cash, in anpbunts ranging from $50.00 to
$7,615.06. Cafferty wote checks on the escrow account, nade out
to cash, when she knew about requests fromthe condon ni um
association clients for accountings. Cafferty also wote checks
transferring funds fromthe escrow account to the firm s operating
account even though she knew that the escrow account contai ned
client trust funds. Cafferty failed to render accountings
pronptly to her condom nium associ ation client upon request. She
attended neetings of the condom ni um associ ation, including one in
February 1994, and many of the witten requests for accountings
were addressed to her. Hence, Cafferty was aware of the requests
for accountings, but nade no effort to see that they were rendered
inatinely fashion. By m d-1996, when the condom ni um associ ati on
client sought disbursenent of approximtely $40,000.00 in client
trust funds, |less than $2,000.00 rermained in the firms escrow
account .

Based on Cafferty’s conduct, the District of Colunbia Court
of Appeal s concluded that Cafferty had reckl essly m sappropri ated
client trust funds through her “conscious indifference.”

Hel d: Disbarred in Maryland. Cafferty’ s conduct, which
viol ated various District of Colunbia Bar Standards, also violated
MRPC 1.15(a), (b), and (c) (Safekeeping Property) and 8.4(c) and
(d) (M sconduct), as well as Maryland Rul e 16-609 (Prohibited
Transactions). The factual findings and | egal conclusions of the
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District of Colunbia Court of Appeals, under Maryland Rule 16-773,
wer e concl usi ve evidence of m sconduct under Maryland s Standards
for attorneys admtted to practice in Maryland. Respondent’s
“conscious indifference” in the use and nmanagenent of the client
trust account constituted intentional m sappropriation under

Maryl and | aw. Respondent’s acts of m sappropriation fell into
what Maryl and cases have determ ned to be “intentional” behavior
sancti onabl e by di sbarnent.

Attorney Gievance Comm ssion v. Diane E. Cafferty, AG No. 82,
Septenber Term 2002, filed Septenber, , 2003. Opinion by
Harrell, J.

* k% %

Cl VI L PROCEDURE — DECLARATORY JUDGVENT ACTI ON — A TRIAL COURT MAY NOT
DISMSS AN ACTION FOR DECLARATORY JUDGVENT AND THEN DECLARE THE RIGHTS OF THE
PARTI ES. ONCE A COURT DI SM SSES THE ACTI ON, THERE | S NOTHI NG THEN PENDI NG, AND THE
COURT IS WTHOUT AUTHORITY TO | SSUE AN ORDER W TH RESPECT TO THE MATTER.

CONTRACT LAW— AMBI GUI TY OF TERMS — THE TRI AL COURT' S | NTERPRETATI ON
OF THE LANGUAGE OF THE LEASE WAS ERRONEQUS, AS A VATTER OF LAW THE
LANDLORD S VI EWTHAT THE LANGUAGE OF THE LEASE, G VI NG THE LANDLORD
THE "RIGHT TO LIMT" THE NUMBER OF REDUCED- FEE EMPLOYEE PARKI NG
SPACES, EQUATED TO A "RIGHT TO ELIM NATE' ALL SUCH SPACES, WAS
CONTRARY TO THE ORDI NARY MEANING OF THE TERM"LIM T." BECAUSE THE
TERM "LIM T" WAS AMBlI GUOUS, HOWNEVER, THE CASE WAS REMANDED TO THE
TRIAL COURT TO DETERM NE THE PARTI ES' | NTENT AT THE T1 ME OF CONTRACT
FORIVATI ON.

Facts: Petitioner operates aretail |lingerie shop. Petitioner
entered into a ten-year | ease for retail space in a shoppi ng center.
Respondent purchased t he pl aza and assuned the | ease with petitioner.
Article XL of the | ease provided, inrelevant part: "Tenant shall pay
to Landl ord $30.00 per nonth for each enpl oyee parking space as is
needed for its enployees at the Premses. . . . Landlord reserves
the right to |imt the nunber of enployee parking spaces to be
provi ded Tenant pursuant to this Article."

Respondent subsequently refused petitioner’s requests for
reduced-f ee parking spaces, citingitsright inthe contract tolimt
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t he nunber of reduced-fee spaces. After first charging petitioner
hi gher nonthly charges for parking, respondent |ater notified
petitioner that it would cancel petitioner’s nonthly parking
agreenent, and that the only parking available to petitioner’s
enpl oyees woul d be daily parking at a cost of $8 per day.

Petitioner brought suit against respondent under the Maryl and
Uni f orm Decl aratory Judgnents Act, Maryland Code (1973, 1998 Repl.
Vol ., 2001 Cum Supp.), 8 3-406 of the Courts and Judicial
Proceedings Article, seeking a construction of Article XL of the
| ease, and a decl aration requiring respondent to supply a m ni num of
ten reduced-fee spaces to petitioner. Petitioner also sought
damages. Respondent filed a notion to dismss. The trial court
granted respondent’s notion. Declaring the |anguage of the |ease
unanbi guous, the trial court stated that respondent’s “right to
limt” the nunber of spaces, permtted respondent to reduce the
nunber to zero

Petitioner noted a tinely appeal to the Court of Special
Appeal s. That court affirmed, holding, inter alia, that the trial
court did not err in granting the notion.

Hel d: Reversed. The Court of Appeals held that the | anguage
of the | ease providing respondent the “right tolimt” the nunber of
reduced-fee parking spaces did not permt it to elimnate the
reduced-fee parking entirely.

Wthregardtothe contract interpretation, the Court reaffirmed
its adherence to the law of objective contract interpretation
Revi ewi ng several definitions of the term“limt,” the Court found
that the word i ncorporates the concept of a boundary or restraint.
To limt something is to define its extent, and in so doing, to

guantify it. The respondent’s suggestion that the concept of
elimnation is contained within the termlimt conflicts with this
idea that a |limt defines an area or range. The Court found

however, that the | anguage of the contract reveal ed no evi dence as
towhat limt, short of elimnation, was appropriate. Therefore, the
Court directed that the case be remanded to the trial court to
determ ne the parties’ intent at the tinme of contract formation.

The Court of Appeals reiterated that dismssal of the
decl arat ory judgnent action and at the same tinme declaring therights
of the parties is inproper. The Court of Special Appeals upheld the
trial court’s dismssal on the ground that the trial court, at the
hearing on the notion, declared the rights of the parties.
Di sagreeingwith this determ nation, the Court of Appeal s poi nt ed out
that a trial court may not dism ss an action and then declare the
rights of the parties. Once a court dism sses an entire action
there i s nothing then pending, and the court is without authority to
i ssue an order with respect to the matter.

Sy-Lene of Washington, Inc. v. Starwood Urban Retail 11, LLC, No.
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132, Septenber Term 2002, filed July 29, 2003. Opinion by Raker,
J.

* k% %

G VI L PROCEDURE - RES JUDI CATA - USE OF SUBSTANTI VE DEFENSE | N FI RST
ACTI ON AS BASIS FOR CLAIM I N SUBSEQUENT ACTI ON BY DEFENDANT.

Facts: Appellant financed a car purchase by entering into a
retail installnment contract wth appellee. When appel | ant
subsequently fell behind in her nonthly paynents, appellee
repossessed the car, but failed to provide appellant with the post-
repossession witten notice information required by Ml. Code, 812-
1021(e) of the Commercial Law Article. Resale of the car by appel |l ee
left a deficiency on the total installnent contract anount owed
(including cost of sale), and appellee sued to collect the
defi ci ency. Appel lant clainmed in defense, that, because of the
statutory violation, appellee was limted to recovering only the
princi pal amount of the loan. The trial court found the appellee
violated 812-1021(e) and held that appellant was not liable to
appel | ee for the deficiency. In a subsequent action, appellant sued
for damages incurred as aresult of the appellee’ s violation of §12-
1021(e). Appellee noved to dismss this subsequent action on the
ground of res judicata. The trial court granted appellee’ s notion to
dismss, and the Court of Appeals granted certiorari prior to
proceedi ngs in the Court of Special Appeals.

Hel d: Reversed. Maryland has a perm ssive counterclaimrule.

A defendant may file a counterclai mduring the original action, but

failure to do so does not necessarily preclude hi mfromsubsequently
mai ntai ning a separate action on that claim A counterclaimin the
original action is mandatory only when the counterclaimis required
to be interposed by a statute or rule of court, or when successful

prosecution of the second action would nullify or inpair the rights
established in the initial action. Appellant did not seek to re-

litigate any i ssue settled in the original action. She sinply wanted
to use the facts, as established in the first action, to obtain
affirmative relief in a second action. Because the pernissive
counterclaimrule is based on the principle that a civil defendant

should be able to bring suit at a time and place of his own
sel ection, and because successful prosecution of appellant’s claim
agai nst appell ee would not nullify the judgnment entered in favor of

appellee inthe original trial, appellant’s suit against appelleeis
not precluded from going forward.



Agnes Mbore v. N ssan Mbtor Acceptance Corporation, et al., No. 96,
Septenber Term 2002, filed August 27, 2003. Opinion by WIner, J.

* k% %

CRIM NAL LAW- REMOVAL OF CASES - CRIM NAL LAW- CAPI TAL CASE - VENUE
- Once a defendant exercises the Maryland Constitutional autonatic
right of renpval in a capital case and the case is renoved properly
t o anot her court having jurisdiction, the receiving court is vested
with conplete authority over that case and subsequent events, such
as a withdrawal of a death notice, do not destroy that court’s
jurisdiction or reinvest jurisdiction in the court in which the
action was previously pending.

CRI M NAL LAW- REMOVAL COF CASES - CRIM NAL LAW - NON- CAPI TAL CASE -
The Circuit Court for Charles County properly denied appellant’s
request to have the case transferred back to Prince George’s County
following the State’'s withdrawal of the intention to seek the death
penal ty. The court did not abuse its discretion in denying a
subsequent suggestion of renoval when appellant did not establish
t hat he could not receive a fair and inpartial trial in that county.

CRIM NAL LAW- EVI DENCE - W TNESSES - The G rcuit Court did not abuse
its discretioninlimting cross-examnation of a key State wi tness
about all eged prior misconduct pursuant to Maryl and Rul e 5-608(b).
The trial court was justifiedin concludingthat the proponent of the
inquiry had not established a reasonable factual basis that the
al | eged conduct actually occurred because nmere accusations of prior
m sconduct, with no factual support, are not probative of a witness’
unt r ut hf ul ness.

CRI M NAL LAW- EVI DENCE - W TNESSES - The Circuit Court did not abuse
its discretionby excludingextrinsic evidence offeredto prove prior
m sconduct of a w tness. The proffered evidence was, at best,
rel evant only tothe witness’ character trait for truth and veracity,
rather than to bias or notivetolie, and therefore was i nadm ssi bl e
under Maryl and Rul e 5-608(Dhb).

Fact s: Appel | ant Dean Janes Pantazes was convicted in the
Circuit Court for Charles County, Mryland, of first degree
prenedi t at ed murder and ot her charges relating to the nmurder of his
w fe, Cara Pantazes. He was indicted in Prince George’s County, and

-7 -



the State filed a notice of intent to seek the death penalty.
Appel | ant exercised his Maryland Constitutional right to automatic
renoval pursuant to Article IV, 8 8 of the Maryl and Constitution and
Maryl and Rul e 4-254(b)(1). He was tried and convicted on all counts
before a jury in Charles County. Prior to sentencing, the State
w thdrew the notice of intent to seek the death penalty. The trial
court sentenced appellant tolife without the possibility of parole.
Appel l ant then noted atinely appeal to the Court of Special Appeal s,
whi ch reversed his conviction and remanded the case for a newtri al
inthe Grcuit Court for Charles County. See Pantazes v. State, 141
Ml. App. 422, 785 A 2d 865, cert. denied, 368 Md. 241, 792 A 2d 1178
(2002).

I n May 2002, prior to the second trial, appellant noved to have
t he case remanded to Prince George’s County. The trial court denied
t he noti on.

At trial, the State sought to prove that appellant hired a

prostitute, Jernel Chanbers, to nurder Ms. Pantazes. In her
testi nony, Chanbers recounted that appellant, who identified hinself
as Steve, paid her for sexual services and hired her to kill his

boss’ wife. In early 2000, appellant paid Chanmbers $5000.00 to
commit the nurder and prom sed her an additional $5000.00 upon
conpl eti on. On March 30, 2000, appellant picked up Chanbers and
drove her to his hone in Upper Marl boro, Maryland. Appellant took
her into the garage and told her the gun was in a towel on the
refrigerator. Before | eaving, appellant instructed Chanbers to make
the nurder | ook Ii ke a robbery. Appellant then [ eft Chanbers in the

garage with the door closed. When Ms. Pantazes cane into the
garage, Chanbers shot her three tines, took her jewelry and purse,
and drove away in her car. Chanbers pled guilty to murder and

testified for the State in exchange for the State not seeking the
deat h penalty.

The State call ed Ki mYoung to corroborate Chanbers’ testinony.
Young al so net appellant in early 2000. Appellant identified hinself
as Steve and asked Young to commt a nurder. Appellant proposed a
murder that resenbled closely the actual nurder of Ms. Pantazes.
Appel I ant told Young that he woul d | eave t he garage door open, that
Young should arrive at the house around 9:00 - 9:30 a.m when the
victi mwould be | eaving for work, that there would be a gun hi dden
in the garage, and that Young should make the nmurder |ook like a
r obbery. When Young heard about Ms. Pantazes’ nurder on the
tel evision news, Young relayed the information about appellant’s
proposed nurder to the police.

Prior to Young s cross-exam nation, appellant noved in |imne
to introduce evidence before the jury of Young's alleged prior
m sconduct that did not result in a conviction. During a hearing
outside the presence of the jury, appellant argued, pursuant to
Maryl and Rul e 5- 608(b), he coul d questi on Young about invol venent in



a 1995 incident that resulted in the death of a District of Col unbia
police officer and in which Young all egedly |ied about the identity
of the killer. He argued that, pursuant to Maryland Rules b5-
616(b)(2) and 5-616(b)(3), he could introduce extrinsic testinony
about the 1995 incident because the conduct related to bias and
notive to lie in the present case. In support of his notion,
appellant offered two affidavits, one from the officer who
investigated the 1995 incident and one from appellant’s private

i nvesti gator. He argued that these affidavits established a
reasonabl e factual basis that Young actually was i nvol ved i n the 1995
r obbery-t urned- nmur der and that Young lied in mking an

identification. The trial judge denied appellant’s notion, thereby
[imting Young’ s cross-exan nati on and excl udi ng extrinsic evi dence.
The trial court found Rule 5-608(b), not 5-616, to be applicable.
During Young’'s cross-exam nation, appellant renewed his request to
cross-exam ne Young about the 1995 incident and to introduce
extrinsic evidenceregardingit. The court again denied the request.

Following thetrial, thejury convicted appellant onall counts,
and the court sentenced himto life wthout the possibility of
parole. Appellant noted a tinely appeal to the Court of Specia
Appeal s. The Court of Appeals granted certiorari prior to
consi deration by the internedi at e appel | ate court to consi der whet her
the trial court properly denied appellant’s second suggestion of
removal and whether the trial court abused its discretion in its
evidentiary rulings.

Hel d: The Court of Appeals affirnmed and held that the trial
court did not abuse its discretion by denying the suggestion of
removal , [imting cross-exam nation of Young, and excl udi ng extrinsic
evi dence.

The Court first addressed appellant’s renoval argunent that,
because the State wthdrew t he death notice, the case should revert
back to Prince George’ s County—the county where the crine occurred.
The Court observed that in a capital case, a party may obtain
automati c renoval only once; after that, a party nust establish that
afair and inpartial trial cannot be obtained. The decision whether
to renove a case falls within the sound discretion of the tria
court. Appellant made no effort to neet that standard; therefore,
the trial court did not abuse its discretion by denying appellant’s
second suggestion of renoval. Furthernore, the Court reasoned, the
State’s withdrawal of the notice of intent to seek the death penalty
did not reinvest jurisdictionin Prince George’s County. After the
initial renoval, venue was proper in Charles County and that court
had conplete control and authority over the case; its jurisdiction
was not destroyed by the State’s action. Finally, the Court noted
that, even if appellant had net his burden, the right of renoval does
not include the right to choose the new venue.

The Court next addressed Rule 5-608(b) and whether the trial
court properly limted Young' s cross-exam nation. Rul e 5-608(h)
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permts any witness to be cross-exan ned about his or her prior acts
not evidenced by a crimnal conviction that are probative of
unt rut hf ul ness. It represents an exception to the general
prohi bi ti on agai nst usi ng evidence of character to show propensity.
Thi s exception, however, is carefully limted to avoi d dangers such
as undue consunption of trial time, confusion of the issues, and
unfair surprise. The Rule requires, first, that a trial judge find
the alleged conduct relevant, i.e., probative of truthful ness.
Second, upon objection, a questioner nust establish a reasonable
factual basis for asserting that the conduct occurred. Third, the
guestioner is bound by the wi tness’ answer and may not prove the
conduct through extrinsic evidence. Finally, as with all evidence,
the court nust determ ne, under Rule 5-403, whether the probative
value of the inquiry is outweighed by unfair prejudice. The Court
observed that the Rule provides no specific guidance as to what
constitutes a “reasonabl e factual basis” but remarked t hat a hearsay
allegation of guilt is not sufficient. Revi ewi ng the procedure
conducted by the trial court, the Court noted that the trial court
properly held a hearing outside the presence of the jury and that it
was withinthe court’ s discretionto determ ne whet her appel | ant had,
in fact, established a reasonable factual basis. The proffered
affidavits did not establish that Young was involved in the 1995
i nci dent or that she purposely msidentifiedthe killer. Appellant’s
argunents amounted to little nore than bare accusations of
m sconduct; such hearsay allegations are not probative of
untrut hful ness. The Court held that the trial court did not abuse
its discretion by limting the inquiry into the incident.

Finally, the Court held that the trial court appropriately
excluded appellant’s proffered extrinsic evidence. Appel | ant,
realizingthat Rul e 5-608(b) prohibited extrinsic evidence, attenpted
to introduce such evidence as showing bias or notive to lie as
permtted by Rule 5-616(b)(3). The Court of Appeals observed
however, that the evidence, at best, related to Young' s character
trait for truth and veracity, not to bias or notivetolie. The 1995
i ncident was entirely unrelated to the instant case, and appel |l ant
present ed no cogent argunent to the contrary. Furthernore, the Court
noted that the trial court allowed appellant a full opportunity to
cross-exam ne Young as to bias and notive to lie. Accordingly, the
trial court properly excluded the extrinsic evidence as it was
prohi bi ted under Rule 5-608(Db).

Dean Janes Pantazes v. State of Maryland, No. 142, Septenber Term
2002, filed August 29, 2003. Opinion by Raker, J.

* k%



CRIM NAL LAW - SENTENCI NG - AUTHORITY OF TRIAL COURT | N SENTENCI NG
A PROBATI ON VIOATOR IS LIM TED TO THAT PORTI ON OF ORI G NAL SENTENCE
THAT WAS SUSPENDED BY THE COURT AND NOT ACTUALLY SERVED

Fact s: In 1998, appellant, Jerem ah Benedict, was convicted
of second degree assault and nmalicious destruction of property.
Appel  ant was sentenced to 10 years inprisonnent on the assault
conviction, and 3 years inprisonnent on the malicious destruction
conviction, both to be served concurrently. The court suspended al
but 18 nont hs of each sentence i n favor of unsupervi sed probation for
three years. Appellant was rel eased fromprison after approxi mately
280 days due to dimnution credits he received. Shortly after his
rel ease, appellant was arrested and charged with first and second
degree assault, reckl ess endangernent, and violation of his
probation for physically attacki ng anot her i ndivi dual . Appel | ant was
sentenced to 10 years for the newcrines, foll ow ng which the court
revoked his probation and directed that he serve the entire 10 years
of the previous sentence, with credit for time already served, to run
consecutive to the new sentences. In a notion to correct an illegal
sent ence, appellant clained the court |acked the authority to direct
execution of the previously unsuspended part of the sentence. The
trial court denied relief.

Hel d: Reversed. In harnonizing Maryl and statutory provisions
governing crimnal sentencing, the Court held that, when dealingw th
a split sentence, the court, in revoking probation, my direct
execution of all or part of the previously suspended part of the
sentence, but not of any part of the sentence that the court
initially directed to be served in prison.

Jerem ah Benedict v. State of Mryland, No. 111, Septenber Term
2002, filed Septenber 8, 2003. Opinion by WIlner, J.

* k% *

CONSTI TUTI ONAL LAW- EX POSTO FACTO LAWS - WHETHER CERTAI N DI VI SI ON
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OF CORRECTI ON DI RECTI VES VI OATE THE EX POST FACTO CLAUSES OF THE
FEDERAL AND STATE CONSTI TUTI ON

Facts: As head of the DOC, the Conm ssioner of Correction
(“Conmm ssioner”) has the responsibility for the division's operation
and conduct. The Conm ssioner establishes the formal witten
policies of the DOC through the promulgation of D vision of
Correction Directives (DCDs), which are recorded and di ssem nated to
ensure consistent and legally conpliant agency operation. Al
per sonnel who participateinthe DCD devel opnent and approval process
fall under the authority of the Conm ssioner.

The DOC operates facilities for the confinenent of prisoners at
four different security levels: maxi num medi um mnimum and pre-
rel ease. Inmate reclassification occurs at the discretion of the
Comm ssi oner. Under the DOC s previous system of security
classification, no <category of prisoner was precluded from
progressi ng bel ow nedi umsecurity. On June 1, 1995, DCC i ssued DCD
100- 005, which stated in part that, “[i]nmates serving life sentences
shall be initially classified to no | ess than maxi mum security and
shal | not be recl assified bel ownediumsecurity.” This section also
provi des that an innmate who is serving a termof confinenent for a
rape or sex offense, “shall not be reduced bel ow medi um security
unl ess approved for a delayed parole release contingent upon a
transfer to |lesser security . . . or unless wthin one year of a
mandat ory supervi sion release date or maxinmum expiration rel ease
date.”

Prior to June 2, 1993, innmates serving life sentences had
opportunities to obtain work-rel ease privileges. On June 2, 1993,
t hrough DCD 100-508, the Comm ssioner suspended the work rel ease

privileges of all inmates serving life sentences. On February 1,
1997, the DOC amended DCD 100-508, to render inmates serving life
sentences “ineligible for work release.” DCD 100-508.11.D states

that an inmate “who has escaped during the current incarceration”
“shall be ineligible for work rel ease.”

The Commi ssioner al so has statutory authority to grant famly
| eave. Until June 2, 1993, when the Conm ssioner declared all life-
sentenced inmates ineligible for famly | eave, i nmates serving life
sentences who had net certain criteria of the DOC could receive
famly | eave. On April 15, 1997, DOC issued DCD 100-543, which
stated that “[i]nmates serving |life sentences, including life with
all but a portion suspended, and i nnates under a sentence of death
are not eligible for famly | eave consideration.”

This case originated inthe Inmate Gi evance Ofice (“Gievance
O fice”), which dism ssed the grievances of three i nmates of t he DOC
A enn Watkins, John Dillard, and Gerald Fuller (“Appellants”).
Appel I ants had conpl ai ned before the Gievance Ofice that either
some or all of DCDs 100-005, 100-508, and 100-543 violated the
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constitutional prohibition against ex post facto |l aws. The DCDs at
i ssue becane ef fective after Appel | ants began servi ng their sentences
and, according to Appellants, deprived them of the opportunity for
par ol e and coul d extend their period of incarceration. The Gievance
Ofice dismssed Appellants conplaints, and Appellants sought
judicial reviewin the circuit courts |located in the counties where
t hey were confined. In each of Appellant’s cases, the circuit courts
affirmed the decision of the Gievance Ofice, denying relief to
Appel | ant s.

Appel | ants each appeal ed fromt he judgnents of the circuit court
that denied themrelief. By order of the Court of Special Appeals,
Appel | ants’ cases agai nst the Secretary of the Departnment of Public
Safety and Correctional Services were consolidated for the purpose
of the appeal. Bef ore any proceedings in the Court of Special
Appeal s, the Court of Appeals issued awit or certiorari to consider
whet her DCDs 100- 005, 100-508, and 100-543 vi ol ate the constituti onal
prohi biti on agai nst ex post facto | aws.

Held: The DCDs at issue in this case do not violate the
prohi bition agai nst ex post facto | aws, because they are not “l| aws”
within the neaning of United States Constitution or Maryland
Decl aration of Rights. Rather, the DCDs were gui del i nes pronul gat ed
as an exercise of the discretion of the Comm ssioner of Correction
who has authority to nodify them

d enn Watkins, JohnDillard, & Gerald Fuller v. Secretary, Depart nment
of Public Safety and Correctional Services, No. 118, Septenber Term
2002, filed Septenber 9, 2003. Opinion by Battaglia, J.

* k% *

REAL PROPERTY — JO NT TENANCY — JUDGVENT AGAI NST CO- TENANT —
SEVERANCE —LEVI ES — EXECUTI ON.

Facts: Constance Helinski owned certain inproved property in
Harford County in joint tenancy with Petitioners. To collect on a
personal judgnent it obtained against Helinski, Harford Menori al
Hospital filed a Notice of Lien against her interest inthe property.
Al t hough the sheriff had received fromthe Cerk’s office the Wit
of Execution on the lien, he did not attenpt to execute the wit
until after Helinski's death. Contending that the property passed
to themfree of the lien at Helinski's death, Petitioners filed a
Motion to Release the Property fromlLevy in the District Court of
Maryl and, sitting in Harford County, which notion was denied.
Petitioners appealed to the Grcuit Court for Harford County, which
affirmed the District Court and held that the date of execution of
the wit relates back to the date that the wit was delivered to the
sheriff.

Hel d: The Court of Appeal s reversed the decisionof the Circuit
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Court and remanded the case with directions that the Grcuit Court
reverse the judgnment of the District Court and direct that court to
grant Petitioners' Mtion to Release the Property from Levy. The
Court concluded that a joint tenancy nust be severed in order tolevy
upon the interest of an individual joint tenant. Mere delivery of
the wit of execution to the sheriff was insufficient to effect a
severance because nere delivery does not interfere with any of the
four unities that define a joint tenancy. As the wit was not
execut ed before the judgnent debtor’s death, the wunities of tineg,
title, interest, and possession remained intact until her death

Consequently, the judgnent debtor's interest in the property passed
to the surviving co-tenants at the tinme of her death, and no
severance occurred before her death. Finally, the court held that
t he date of execution does not “rel ate back” to the date the sheriff
receives the wit.

Hel i nski v. Harford Menorial Hospital, Inc., No. 133, Septenber Term
2002, filed August 27, 2003. Opinion by Harrell, J.

* k% *

TORTS - NEGLIGENCE - HUNTING ACCDENT - LIABILITY OF LEADER OF
HUNTI NG PARTY FOR ACTS OF MEMBERS - NECESSI TY AND EXI STENCE OF DUTY
TO THI RD PARTI ES.

Facts: Prior to sunrise on the norning of 28 Novenber 1998, Charl es
Mont gonmery and his son, Brian, |aid hidden in shrubbery on the el der
Mont gonery’ s property in Frederick, Maryland, awaiting the offici al
start of the shotgun deer hunting season. At approximtely 6:00
a.m, the two heard anot her hunter taking a positionin a nearby tree
stand on the property. Because of the arrival of the other hunter,
t he Montgonerys deci ded to nove to another |ocation.

Wiile preparing to depart fromthe hidden position, Charles
Mont gonmery noved to nmassage a |l eg cranp. In response to his novenent
in the bushes, but before properly identifying his target and prior
to the l egal inception of the deer hunting season, the newy arrived
hunter fired a single shot into the bushes. The ensui ng shot gun sl ug
first grazed Brian's neck, causing a severe abrasi on on his neck and
tenpor ary deaf ness, before passing through Charles’ upper right arm
(injuring the humerus bone, severing the main artery to the upper
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right arm and damagi ng surroundi ng nerves), and lodging finally in
Charl es’ upper right torso.

The shoot er, Janes Rensburg, Jr. (“Rensburg Jr.”), a 27-year old
emanci pat ed adult who had been on over 550 previ ous hunting outi ngs,
arrived in the woods that norning as a nenber of a hunting party
organi zed by his father, Janes Rensburg, Sr. (“Renmsburg Sr.”").
Al t hough the Mont gonmerys and Rensburgs were unaware that each ot her
pl anned to hunt in simlar |ocations that norning, the two famlies
were wel | acquai nted and had a | ong history of interactions regarding
hunting rights on the property. On the norning of the accident,
Rensburg Sr. and all other nenbers of the Rensburg hunting party,
with the exception of Rensburg Jr., were positioned on the Payne
property adjoining the Mntgonery property. Renmsburg Jr. was
positioned in the tree stand |ocated on the Montgonery property,
which he built approximtely 15 years earlier. Renmsburg Sr. had
express perm ssion to hunt on the Payne property at the tinme, but had
not secured such perm ssi on regardi ng t he Mont gonmery property for the
1998 hunti ng season.

The Montgonerys tinely filed suit in the Crcuit Court for
Frederick County against the Rensburgs alleging trespass and
negl i gence. Rensburg Jr. settled with the Mntgonerys and was
dism ssed fromthe suit. Rensburg Sr. filed a Mdtion for Sunmary
Judgnent, all egi ng t hat the Montgonerys failed to assert properly the
exi stence of a legally cognizable duty owed by Rensburg Sr. to the
Mont gonmerys to protect themfromthe negligent acts of athird party,
namely Rensburg Jr., and further, that the Montgonerys also failed
to establish their trespass claim Sunmary judgnent was entered for
Rensburg Sr. on all counts. The Montgonerys appeal ed to the Court
of Special Appeals, which issued a reported opinion on 1 Novenber
2002 affirmng the Crcuit Court judgnent as to the trespass count,
but vacating the |l ower court judgnment with respect to the negligence
claim Montgomery v. Rensburg, 147 Md. App. 564, 810 A 2d 14 (2002).
Rensburg Sr.’s petition for certiorari was granted by the Court of

Appeal s.

Hel d: Judgnment of the Court of Special Appeals reversed, case
remanded to that court with directions to affirmthe judgnent of the
Circuit Court for Frederick County. Rensburg Sr., as a matter of
law, was not liable for the injuries to the Montgonerys ari sing out
of Renmsburg Jr.’ s negligent conduct. Rensburg Sr. was under no duty
to control the acts of Renmsburg Jr., or to protect the Montgonerys
from the acts of Rensburg Jr. Wthout a duty there can be no
acti onabl e negligence, and as such, the trial court’s grant of
summary judgnent in favor of Renmsburg Sr. was proper.

The Court observed that, generally, thereis no duty to control
the actions of a third person or to protect another fromthe actions
of athird person, in the absence of a special duty. Such a “speci al
duty” may be established by “(1) statute or rule; (2) by contractual
or other private relationship; or (3) indirectly or inpliedly by
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virtue of the rel ationship betweenthe tortfeasor and athird party.”
Bobo v. State, 346 Ml. 706, 715, 697 A.2d 1371, 1376 (1997). The
Court found that, under the undi sputed material facts of this case,
such a special duty had not been placed upon Rensburg Sr.

Rensburg v. Mntgonery, No. 129, Septenber Term 2002, fil ed August
27, 2003. Opinion by Harrell, J.

* k% %

COURT OF SPECI AL APPEALS

A VIL PROCEDURE — — RES JUDI CATA — JUDGE DID NOT ERR I N G VI NG RES
JUDI CATA TO A CONSENT JUDGVENT ALLEGEDLY OBTAI NED BY A FRAUD ON THE
COURT, NOR WAS |IT ERROR TO PRECLUDE CLAIMS UNDER THE MARYLAND
CONSUVER DEBT COLLECTI ON ACT AGAI NST EI THER THE ORI G NAL PLAI NTI FF
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OR ANOTHER PARTY | N | NTEREST.

Facts: In 1995, Cordella G een purchased a Ford vehicl e that was
financed by a |l oan froma Ford dealer. The | oan contract, governed
by Title 12, Subtitle 10, of the Conmmercial Law Article (CL) of the
Maryl and Code, was |ater assigned to Ford Mtor Credit Conpany

(FMCC). CL section 1021(e) requires that, to repossess a car or
other item a creditor nmust send the debtor a notice advising (1)
where the itemis located and (2) the place where the itemw || be
sol d.

After Geen failed to nmake paynents on tinme, FMCC repossessed
the vehicle. Shortly thereafter, FMCC sent Green a notice telling
her that her vehicle was being put up for sale, and that her vehicle
was | ocated and would be sold at the Baltinore Washington Auto
Exchange at 7151 Brookdal e Road in Baltinore, Maryland. The car was
actually located at 7151 Brookdal e Road, El kridge, Howard County,
Maryl and. The car was sold at public auction in Elkridge, resulting
in a $4,854.19 deficiency. FMC sued Green for the deficiency in
Decenber 1998 in the District Court of Maryland for Baltinore City,
alleging, inter alia, that the repossessi on and sal e were conduct ed
“in accordance with provisions of the install nent-sale agreenent.”
This was technically false because the notice msidentified the
| ocation of the car, and therefore FMCC had failed to conply with the
provi sions of 12-1021.

Green entered into a consent judgment with FMCC, by which she
agreed to pay the deficiency plus interest by making $200 nonthly
paynents. Wien she failed to nmake the paynments on tine, her wages
wer e garni shed, and the judgnent was ultinmately satisfi ed.

Three nonths after satisfying the judgnent, Geen filed suit
agai nst FMCC. A February 2002 anendnent to the conpl ai nt added the
law firmof Thiebolt, Ryan, MIler, and Hrehorovich, P.A (TRWVH), as
def endant s.

Green’s conplaint contained seven counts, the first five of
whi ch asserted that FMCC perpetrated a “fraud on the court” by
m srepresenting that they had acted i n accordance with repossession
requi renents. She all eged that FMCC had vi ol ated provi si ons of the
Mar yl and Commer ci al Code and the Unfair and Deceptive Practices Act.
Green sought an order voiding the District Court judgnent and
demanded restitution of the deficiency paynent, plus interest and
resul tant fees.

In two separate counts, plaintiff alleged that FMCC and TRWVH
(acting as counsel for FMCC in collections matters) violated the
Maryl and Consuner Debt Collections Act (MCDCA). The trial judge
dism ssed all counts on the ground of res judicata or “claim
preclusion.” The trial court ruled that the District Court consent
and deficiency judgnents operated as final disposition barring
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relitigation

Hel d: Affirmed. G een was unable to show that the consent
j udgnent was obt ai ned t hrough extrene fraud even t hough FMCC nmade a
false statenment regarding their conpliance wth repossession
requi renents. FMCC had not commtted extrinsic fraud because it was
not fraud that actually prevents a trial, nor did Geen prove that
t he j udgnent was obt ai ned by m stake or irregularity. The court al so
rejected Green’s contention that because FMCC had failed to conply
withthe MCDCAthe District Court | acked jurisdictionto enter either
t he consent or the deficiency judgnents.

Green failed to prove that the consent judgnent was invalid,
t hat judgment acted as a concl usive decision to which res judicata
attached. A finding that FMCC s notice was i nproper would nullify
or contradict the foundation for the initial District Court consent
j udgnent . Therefore, Counts | - V concerning Geen's effort to
recoup noney paid pursuant to the consent judgnment were held to be
barred on res judicata ground.

The sanme principle applied to Geen’s claim that FMCC had
violated the MCDCA by enforcing a deficiency judgnent obtained
t hrough defective notice. Just as with the consent judgnent, the
deficiency judgnent was conclusive as to the issue of whether the
notice of sale was adequate.

Green’s suit against TRVH was also barred by res judicata.
Al t hough not a party or party in privity to a party involved in the
original District Court suit, TRWVH shared a comon “identify of
interest” with FMCCin regard to the clains against the lawfirmthat
I i kewi se barred individual clains against it.

Geenv. Ford Motor Credit Conpany, et al., No. 1674, Septenber Term
2002, filed July 8, 2003. pinion by Sal non, J.

* k%

Cl VI L PROCEDURE — VENUE — EMPLOYMENT DI SCRI M NATI ON — DI SCRI M NATI ON
TAKES PLACE | N THE COUNTY WHERE THE ALLEGED DI SCRI M NATORY DECI SI ONS
ARE | MPLEMENTED

Facts: Tanya Pope-Payton (“Pope-Payton”) was enployed as a
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| easi ng consul tant for Real ty Managenent Services, Inc. (“RV5”). She
lived in Prince George’s County and wor ked exclusively at two RMVS-
owned apartment buildings |ocated in Prince George’ s County. Pope-
Payt on was di agnosed with nultiple sclerosis and was of f work for one
month. After she returned to work, RMS s general manager invited her
to RM5's main of fice in Montgonery County where she was i nforned t hat
RMS had decided to downsize its staff at the two Prince George’s
County | ocati ons where Pope-Payton worked and t hat her position had
been el i m nated. The general manager tol d Pope-Payton that she could
work for RMS at two other apartnent buildings located in Prince
Ceorge’ s County. Pope-Payton refused the of fer and request ed vari ous
accommodat i ons for her handi cap. RMS rejected Pope-Payton’ s demands
and told her to report to work at the new | ocati on.

Pope-Payton then fil ed suit against RMSinthe Circuit Court for
Prince George’s County, alleging that RV5, in violation of section
2-222 of the Prince George’ s County Code, discrim nated agai nst her:
(1) by failing to accommodate her physical handicap, i.e., not
all owi ng her to work in her current position and | ocati on or anot her
| ocation that she could reach; (2) by subjecting her to |ess
favorabl e terns and condi ti ons of enpl oynent because of her physi cal
handi cap, i.e., never providing her with health insurance but
providing it to other non-handicapped enployees; and (3) by
constructively discharging her in response to her request for
reasonabl e accommodat i on.

RV filed a notion to dismss and/or to transfer venue,
contendi ng that venue was proper in Mntgonery County because the
al | eged di scrim natory deci sions af fecti ng Pope-Payton’ s enpl oynent
were made at RM5's main office in Montgonmery County. The circuit
court transferred the case fromPrince George’s County to Mont gonery
County. Pope-Payton filed a notion to alter or amend the judgnent,
whi ch was deni ed. She then appeal ed to the Court of Special Appeals.

Hel d: Reversed and renanded. Article 49B, section 42(b),
provi des that an action for discrimnation shall be conmenced in the
circuit court for the county in which the alleged discrimnation
t akes pl ace. The Court held that discrimnation “takes place” inthe
county where the decisionto discrimnate is inplenmented, not inthe
county where the decision is made to discrimnate. In so holding,
the Court noted that if discrimnatory decisions are not inpl enented
no di scrimnation has “taken pl ace”

The Court pointed out that Pope-Payton worked and I|ived
exclusively in Prince George’s County and that the effect of the
di scrimnatory actions were exclusively in the venue chosen by Pope-
Payton. The Court al so observed that the ordi nance she sought to
enforce was the ordinance enacted by Prince Ceorge’s County, the
venue she chose. Accordingly, the Court determned that the
di scrimnation, which Pope-Payton alleged, happened in Prince
CGeorge’ s County because it was there that RM5' s al | eged decision to
di scrim nate was i npl enent ed.
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Pope-Payton v. Realty Managenent Services, Inc., No. 00081, Sept.
Term 2002, filed January 31, 2003. Opinion by Sal non, J.

* k%

CONSTI TUTI ONAL _ LAW—DUE PROCESS—DUTY OF PROSECUTI ON TO | NFORM
DEFENDANT OF EXCULPATORY EVI DENCE (BRADY V. MARYLAND AND MD. RULE
4-263(GQ ) —DBUTY EXTENDS TO | NFORVATI ON USEFUL FOR | MPEACHVENT OF
STATES WTNESS—G G110 V. UNTED STATES)—STATE'S ATTORNEY' S
OCFFICE IS A UNNTY AND AS SUCH IT IS THE SPOKESMAN FOR THE
STATE—DUTY OF STATE'S ATTORNEY TO ESTABLISH A PROCEDURE FOR
| NFORM NG THE ASSI STANT STATE' S ATTORNEY PROSECUTI NG A CASE OF ANY
W TNESS | MPEACHVENT | NFORVATI ON KNOWN WTHIN H S OR HER OFFI CE, AT
LEAST I N ANY CASE I N WH CH THE STATE | NTENDS TO RELY ON THE EVI DENCE
OF A JAI LHOUSE SNI TCH OR ANYONE WHOSE CREDI BI LI TY VAY BE SUSPECTED

Facts: Tony WIllians, appellant, filed a petition for post
conviction relief contending that at his trial for nurder, the State
of Maryland, appellee, failed to disclose material inpeachnent
evidence regarding the State’'s principle witness, a jailhouse
snitch. Appellant maintained that the State’s violation of Brady
v. Maryland, 373 U.S. 83 (1963) entitled himto a newtrial.

At the trial, the State proved that on 21 February 1998, the
victim was fatally shot outside of her apartnent conplex in
nort heast Balti nore. There was no forensic evidence connecting
appellant to the nurder. In support of its case, the State relied
heavily on the testinony of a jail house snitch, who testified that
appel l ant confessed to the nmurder while the two were incarcerated
t oget her.

The jail house snitch testified that appellant adnmtted he had
killed the victimfor insurance noney because he was in debt. The
snitch deni ed that anyone fromthe Baltinore City State’s Attorney’s
O fice promised him anything in exchange for his testinony. On
cross-exam nation, he admtted that he had testified in another case
in which a defendant had confessed to murder. He stated, however,
that he canme forward because he was a “good citizen,” “against
handguns” and “nurders.”

In closing argunent, the State argued that the snitch's
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testinmony was credible and confirned appellant’s guilt. In her
closing, the Assistant State’'s Attorney, Lynn Stewart, who i s now
a judge of the Crcuit Court of Baltinore City, also alluded to the
possibility that the snitch offered the information “out of the
goodness of his heart.”

Foll owi ng his conviction for first and second degree nurder,
as well as for using a handgun in the comm ssion of a crine of
vi ol ence, appellant was sentenced to life inprisonment and an
addi tional twenty year term Appellant then appealed onthelimted
ground of sufficiency of the evidence. |In an unpublished opinion
filed March 23, 2000, the Court affirnmed, concluding that the
State’s evidence was sufficient to support appellant’s conviction.
Thereafter, appellant filed the present post conviction petition.

At hearings held over nunmerous days, a detective for the
Baltinmore City Police Departnment testifiedthat the jail house snitch
had been a paid police informant for at |least ten years. |In July
1998, the snitch was charged with stealing a battery and a police
crui ser fromthe police departnent, but, because of his cooperation
and value in drug arrests, the snitch received “tine served” on the
battery theft charge and a “stet” on the police cruiser theft. The
detective admtted that confidential informants are not centrally
regi stered and that he was unaware of the snitch’ s cooperation in
mur der cases, as his discussions with the snitch were limted only
to narcotics cases.

The Assistant State’s Attorney in the narcotics division of the
Baltimore City State’s Attorney’s Ofice, who was assigned to the
1998 police cruiser case, also testified at the post conviction
hearings. He testified that he knew of the snitch’s cooperation in
narcotics cases and had entered the stet because of it. He further
testified that he was aware that the snitch had been given a
confidential informant identification nunber.

A detective in the homcide division of the Baltinore Gty
Police Departnment also testified at the post conviction hearing.
He expl ained that the snitch had offered i nformati on regardi ng two
defendants in nurder cases. According to the hom cide detective,
however, the snitch never asked for anything in exchange for his
testinmony and no offers were made by the detective. The detective
further testified that he was unaware that the snitch was a paid
police informnt.

Appel I ant’ s defense counsel at trial, Warren Brown, testified
that Judge Steward assured him that the snitch was not receiving
anything from the State in exchange for his testinony against
appel I ant. During Brown’s testinony, approximately nine letters
from the snitch to the Judge who had sentenced the snitch for
possessi on of cocaine, were admtted into evidence. Inthe letters,
the snitch told the Judge that he had “been very hel pful to officers
in Homcide” since his arrest, and that he had “told them very
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inmportant things in cases,” which were to be tried soon.
Significantly, in the letter, the snitch included the nanme of the
hom ci de detective who had been in charge of the investigation in
appel l ant’ s case. In response to the snitch’s letter, the Judge
forwarded two letters to the Baltinore Cty State’'s Attorney’s
O fice, but not to any particul ar prosecutor.

Judge Stewart testified that she had not nade any offers to the
snitch in return for his testinony in appellant’s nurder trial
Moreover, she stated that she never tal ked to the prosecutors who
where in charge of prosecuting the snitch, nor was she aware that
the snitch had been charged with stealing a police cruiser or that
t he charge had been stetted because of his cooperation in narcotics
cases.

Foll owi ng the hearings, the circuit court denied appellant’s
request for post conviction relief, ruling that there had been no
Brady viol ation.

Hel d: Judgnent reversed. Case remanded to the Circuit Court
for Baltinore City.

The Court acknowl edged that none of the detectives or
prosecutors working on appellant’s case were aware of the snitch's
status as a paid police informant, who had received benefits for his
cooperation in narcotics cases. Nevert hel ess, looking to the
letters forwarded to the State’s Attorney’s Ofice, the court was
satisfied that the Ofice, generally, had been put on notice that
the snitch was seeking nodification of his sentence as a reward for
his testinmony in homcide cases, as well as his cooperation in
narcoti cs cases.

The Court concluded that the State had a responsibility to
“take all reasonable neasures to safeguard the system agai nst
treachery.” The Court cautioned: “An explanation by a jailhouse
snitch that he is comng forward with the confession of a fell ow
inmate nmerely out of the *kindness of [his] heart,” shoul d give even
the nobst unseasoned prosecutor pause as to the informant’s true

notives.” The Court distinguished the present case froma case in
which the Second Circuit refused to inpute the know edge of a
Florida prosecutor to a prosecutor in New York. In so doing, the

Court noted that, in the present case, the prosecutor who was aware
of the snitch’s status as a paid informant who had received both
nmoney and preferential treatnent in exchange for testinony was a
prosecutor in the sane State’s Attorney’s O fice as the prosecutor
in charge of appellant’s case.

As to the materiality prong of the Brady test, the Court
recogni zed that, other than the snitch’s testinony, the only
evidence directly linking appellant to the nmurder was the self-
contradictory testinony of one of the victims neighbors. There was
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no forensic evidence |inking appellant to the nurder. The renuai nder
of the State’ s evidence was purely circunstantial. Thus, the Court
was satisfied that the undisclosed evidence was material.
Furt hernore, the Court concl uded that appel |l ant’ s def ense counsel’s
cross-exam nation of the snitch would certainly have been nore
effective if he had been aware that the snitch was asking a judge
for consideration for his testinony in this case.

Tony Wllians v. State of Maryland, No. 2161, Septenber Term 2002,
filed Septenber 4, 2003. pinion by Bloom J. (Ret., specially
assi gned) .

* k% %

CONSUMER PROTECTI ON ACT - ATTORNEYS' FEES

Fact s: Paul ette Bl ayl ock, appealed a circuit court judge’s
grant of $5,000 of attorneys’ fees when she sought al nbost $49, 000
from Johns Hopkins Federal Credit Union (“the credit union”).

In 1990, Bl ayl ock, an enpl oyee of Johns Hopkins and a nenber
of the credit union, purchased a car. To finance the purchase, she
borrowed $9, 765.74 from the credit union and agreed to repay the
loan with interest in sixty nonthly paynents of $211. 38. Bl ayl ock
al so signed an agreenent to provide car insurance. The agreenent
al so contained a provision stating that, if she failed to provide
proof of insurance, the credit union could buy i nsurance and add t he
cost to her nonthly paynent total.

For approximately six years, $211.38 per nonth was deducted from
Bl ayl ock’ s account. Although Bl ayock did not notice the additional
fees charged, each year her statenent contained a “loan add on”
line. The “add ons” for the years 1990-1995 totaled $8,212.
Bl ayl ock contacted an attorney to find out why she still owed noney
after making six years of paynents and was inforned for the first
time, in 1996, that the credit union clainmed it had purchased
i nsurance on her behalf and charged her for the insurance because
she failed to provide themw th proof of insurance. After Bl ayl ock
supplied proof of insurance for 1996, the credit union deducted
$1,001., the anmount it had charged her for 1996. Thereafter the
credit union continued to deduct $211.38 each nonth.
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In June of 1997, Blaylock was laid off, and because no
additional funds were placed in the account, her paynments ceased.
At that time, Blaylock had paid $17,775.92 to the credit union on
her | oan. Shortly after the paynents ended, Bl aylock’s car was
repossessed and the credit union informed her that she still owed
$9,124.92 in principal and interest on the | oan. Bl ayl ock was
informed by letter that she nust pay the renmining bal ance plus
$275. in costs for repossessing the car or the car woul d be sold at
public auction on Novenber 11, 1997. The car was sold on Novenber
1, 1997 for $1,600. The deficiency owed to the credit union was
then cal cul ated to be $8, 235. 54.

I n Decenber 1997, the credit union filed suit agai nst Bl ayl ock
inthe Baltinore City District Court seeking $8, 235.54 in princi pal,
$224.82 in interest and $1, 235.33 for attorneys fees.

Bl ayl ock prayed a jury trial and the case was renoved to the
circuit court. Blaylock later filed a counterclaim alleging
violation of the Maryland Consunmer Protection Act, breach of
contract, fraud, conversion, negligent m srepresentation, and unj ust
enrichment. On Decenber 8, 1999, Bl ayl ock fil ed an anmended conpl ai n
adding a cout alleging a violation of the Uniform Conmerci al Code.
Bl ayl ock then filed a notion for summary judgnent as to the credit
union’s conpl aint and her counterclaim The notion was eventually
denied. Later, the credit union agreed to pay Bl ayl oc $7,300. and
dismss all clainms against her. The parties all agreed that
Bl ayl ock was the “prevailing party” and that, uin order to determ ne
the issue of attorney’s fees, Blaylock would submt a petition for
attorney’s fees to the court and the credit union would file a
response.

A hearing was held on the attorney’s fees issue at which the
credit union did not present any evidence or contest the tinme spend
or the rates chearged by Bl aylcok’s attorneys. The credit union
contended that Blaylock was entitled to no attorney’s fees because
she failed to prove that she prevailed on the consuner protection
count in her counterclaim The circuit court rejected this
contention, but found that Blaylock was entitled to only $5,000 in
attorney’ s fees based upon (1) the discrepancy between the recovery
anount and the anmount of attorney’s fees sought by Bl ayl ock and (2)
the belief that the case should have stayed in the District Court.

Hel d: Judgnent vacated and case renanded. A borrower is
entitled to an award of reasonable attorney’'s fees after settling
their Consuner Protection Act (the “Act”) claim No judgnment or
consent decree is necessary to establish the party’s status as the
prevailing party when the court-approved settlenment provides that
Bl ayl ock was the prevailing party. The trial judge erred in
reduci ng the attorne’s fees based on his belief that the case should
have remained in the District Court because it was plain to no
conpetent attorney would have failed to renove the case to the
circuit court where nore extensive discovery coul d be obtained. The
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Court also held that, in awarding attorney’s fees, the trial judge
shoul d not have focused exclusively on the dollar anpbunt recoverd
by the consuner because to do so would underm ne the renedial
pur pose of the Act.

Paulette D. Blaylock v. Johns Hopkins Federal Credit Union, No.
1994, Septenber Term 2001, filed Septenber 9, 2003. Opi ni on by
Sal non, J.

* k%

CRIM NAL LAW — SEARCH AND SEI ZURE — DRUGS — VEH CLE — EVI DENCE -
MOT1 ON TO SUPPRESS — REASONABLE ARTI CULABLE SUSPI Cl ON — | NDEPENDENT
CONSTI TUTI ONAL JUSTI FI CATI ON — | NFORVATI ON TI P — PERI METER DRUG- DOG
SCAN — MOVENTARY DETENTI ON — SECOND STOP — SEARCH | NCI DENT TO LAW
ARREST.

Facts: On Septenber 27, 2001, the Queen Anne’s County police
departnment |earned from the Tal bot County Drug Task Force that
appel  ant woul d be transporting a | arge quantity of cocai ne through
the County in ared Ford Escort via Maryl and Route 50 | ater that day.
Based on that tip, the Queen Anne’ s County police depl oyed officers
al ong Route 50 with the intention of stopping appellant if they saw
himviolate any traffic laws. The officers al so made arrangenents
for a drug-sniffing dog to be waiting near the anticipated | ocation
of the stop.

When the officers spotted the red Ford Escort traveling 63 nph
in a 55 nph zone, they effectuated a traffic stop of the vehicle.
Appel I ant coul d not produce his driver’s |license, which pronpted t he
police to have himstep out of the vehicle. As the appellant was
getting out of his car, which was about two mnutes after he was
stopped, the canine unit arrived and the police directed appell ant
to return to the car.

As t he cani ne of fi cer approached, he instructed the of fi cer who
had been questioning appellant to step away fromappellant’s car so
t hat the dog coul d conduct an uni npeded perineter scan of the car’s
exterior. The officer was still holding the vehicle s registration
when he noved toward t he back of appellant’s car. The dog “al erted”
on the vehicle after a two-m nute scan. The dog’s al ert signal edthe
presence of drugs.

The officer then re-approached the vehicle and agai n asked the
appellant to step out. As appellant was doing so, the officer
noticed a bulge in his front jacket pocket and a brown paper bag
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sticking out of the same pocket. The officer asked appel |l ant what
t he bul ge was, but before he received a reply the officer “grabbed”
t he bul ge area and i medi atel y knewfromhis fifteen years experience
as a police officer that the bulge’'s mass felt |like the type and
anount of cocaine they expected he was transporting. The officer
pul | ed t he bag out of appellant’s pocket and exam ned its contents,
finding the cocaine. Appellant was then arrested.

Appel I ant noved to have the drugs suppressed as the product of
an illegal search and seizure. He argued that an illegal *“second
stop” occurred when the police officer “abandoned” the initial
traffic-stopinvestigationby stepping away fromthe vehicleto all ow
the canine unit to scan the vehicle. He also clained the search of
his person was il |l egal because it happened before he was pl aced under
arrest. The trial court denied the notion.

Hel d: Judgnent affirnmed. The Court held that when the police
stopped their endeavors inrelationtothetraffic violationthey had
i ndependent constitutional justification for detaining appellant
concerni ng possession of cocaine. That justification cane from
information received from the Tal bot County Drug Task Force that
appellant would be transporting a large quantity of cocaine.
Therefore, even if the suspension of the traffic investigation and
attendant detention of appellant, to allow the dog to scan the
vehicle, constituted a “second stop,” such a stop was reasonabl e.

The Court al so held that the officer’s search of appellant was
val i d even t hough nade seconds before his arrest, because the search
was “essentially contenporaneous” with his arrest and therefore
permtted as a search incident to a valid arrest.

Bruce Dornell WIlson v. State of Mryland, No. 00204, Sept. Term
2002, filed May 5, 2003. Opinion by Sal non, J.

* k%

EVIDENCE — UNFAIR PREJUDICE - REVERSIBLE ERROR - RELEVANCE -
DI SCRETION — TRIAL JUDGE DID NOT _ERR BY PERM TTI NG DEFENDANT TO
TESTI FY REGARDI NG THE CAUSE OF HI S PRESENT UNEMPLOYMENT AND OBVI OQUS
PHYSI CAL DI SABI LI TY.

A VIL PROCEDURE — JURY | NSTRUCTI ONS — JURY SYMPATHY.

DAVAGES — CORRELATI ON TO EVI DENCE

Facts: Robin Hodge was the plaintiff in a notor-tort suit
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agai nst M chael Babel. The defendant conceded liability, and
therefore the sol e question presented to the jury was the anmount of
damages the plaintiff suffered as a result of the accident. At the
trial on damages, the trial court permtted, over objection from
plaintiff’s counsel, defense counsel to elicit testinony fromthe
def endant that he was presently unenpl oyed because he suffered from
progressive Miltiple Sclerosis.

On appeal, appellant clainmed that the defendant’s testinony
regarding his nedical condition was irrelevant and wunfairly
prejudi cial because it invoked jury synpathy that resulted in an
i nadequat e danages awar d.

Hel d: Judgnent affirned. The trial judge did not commt
reversibleerror by permttingthe defendant totestify regardingthe
cause of his physical disability. Because reviewi ng courts afford
trial judges wide latitude concerning questions dealing with the
adm ssibility of evidence and because there was a substanti al
i kelihood that the appel | ee’ s obvi ous physi cal ail ment woul d i nvoke
jury curiosity even if the defendant had not testified to the cause
of his disability, it was not unfairly prejudicial to permt the
appel l ee to explain the reason for his present unenploynent, i.e.,
his serious and apparent physical disability.

The Court noted that the trial judge instructed the jury not to
consi der synpathy for the defendant and t hat appellee’'s counsel had
not appealed to the jury for synpathy for his disabled client. The
Court further noted that the jury’ s damage award correlated with the
exact anount of expenses appellant incurred for her injuries up to
a specific date. The jury awarded no danages for costs appell ant
i ncurred past that date, which strongly suggested that the judgnment
was based on logic — not bias or synpathy.

Robi n Vani a Hodge v. M chael Allen Babel, No. 1930, Sept. Term 2001,
filed January 30, 2003. Opinion by Sal non, J.

* k%

LI M TATI ON OF ACTI ONS— DEFENSE IN A VIL TORT ACTI ON — ACCRUAL DATE
OF CAUSE OF ACTION — | NQUI RY NOTI CE

Facts: In 1990, the appellant, Thonas Morel and, was injured
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at work and required extensive nedical treatnment. The appell ee,
Aetna U. S. Healthcare, paid the cost of Mreland s care, pursuant
to a service agreenent between the parties. The service agreenent
i ncluded a cl ause purporting to subrogate Aetna to the appellant’s
rights of recovery against tortfeasors and entitle it to
rei nbursenent of nedical and hospital expenses it paid, plus
attorneys’ fees and costs. Accordingly, when Mrreland settled with
the tortfeasor, and his attorney forwarded a check to Aetna to cover
hi s medi cal and hospital expenses.

More than eight years later, the Court of Appeals held that an
“HVO may not pursue its nenbers for restitution, reinbursenent, or
subrogation after the nenbers have received a financial settlenent
froma third-party tortfeasor.” Reiner v. Colunbia Med. Plan, 358
Md. 222, 223 (2000). The Ceneral Assenbly responded to that
decision by enacting Senate Bill 903, Ch. 569, 2000 M. Laws,
aut hori zi ng subrogation clauses in contracts between HMOs and their
subscri bers. Al though the legislation was intended to be
retroactive to January 1, 1976, the Court of Appeals subsequently
held that such retroactivity violated the Maryland Constitution
Harvey v. Kaiser Found. Health Plan of the Md-Atlantic States,
Inc., 370 Md. 604, 611 (2002).

In 2001, in the Crcuit Court for Prince George s County,
Morel and sued to recover the reinbursenent noney paid to Aetna
followng the 1991 tort settlenent. Moreland alleged that Aetna’s
subrogation |ien against their recovery in the tort action was
i nproper because, under Reiner, Aetna is wthout authority to
include a subrogation clause in the agreenment and to exercise a
ri ght of subrogation.

Aetna noved to dism ss, arguing, inter alia, that Mreland s
claims were time barred because his causes of action accrued on
Cctober 3, 1991, but he did not file suit until nore than three
years | ater. Morel and argued that his causes of action did not
accrue until March 10, 2000, when the Court of Appeals decided
Reimer. The circuit court dism ssed Mireland s claimon the ground
of limtations, and he appeal ed.

On appeal, Moreland clainmed that, under the “discovery rule,”
as expl ai ned i n Pof fenberger v. R sser, 290 Md. 631, 634-35 (1981),
he was not on inquiry notice of his causes of action until March 10,
2000, when Rei mer was handed down by t he Court of Appeals. Moreland
argued that, since the case was filed within three years of the date
of Reinmer, the suit was tinely.

Held: Affirmed. For the purposes of the judicially created
“di scovery rule,” inquiry notice pertains to notice of facts, not
notice of the law. A cause of action accrues when the plaintiff
reasonably knows or should know of the wong; and that occurs when
he has know edge of circunstances that would put a person of
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ordi nary prudence on inquiry, thus charging himwth notice of al
facts which a diligent investigation in all likelihood would
reveal . By contrast, a plaintiff’s knowl edge of the law is
presuned, as all people are presuned to have know edge of the | aw.
Claim ng i gnorance of the | aw, when on inquiry notice of the facts,
does not delay the accrual date of a cause of action.

Appel I ant Morel and conceded that, in 1991, when the tort claim
was settled, he had actual know edge of all the facts on which his
eventual cl ai ns agai nst Aetna were based. He argued, however, that,
because he was not aware of the I egal renedies available to him he
was not on inquiry notice of his causes of action, and therefore his
causes of action did not accrue at the tine the tort case was
settl ed.

The Court rejected Moreland’ s accrual argunents and noted t hat
his theory is prem sed entirely on notice of the aw, not on notice

of the facts. The Court pointed out the |ogical extension of
Morel and’ s theory — that had Rei ner not been brought, his causes of
action still would not have accrued — exposes its fallacy. The

Court thus held that the decision in Reinmer had no bearing on the
accrual date of Mreland s causes of action against Aetna.

Moreland v. Aetna U. S. Healthcare, No. 2218, Septenber Term 2001,
filed Septenber 8, 2003. Opinion by Eyler, Deborah S., J.

* k%

REAL PROPERTY - POAER OF SALE FORECLOSURE - DEFAULTI NG PURCHASER S
COVMON LAW RI GHT TO SURPLUS PROCEEDS OF RESALE — PARTIES ABILITY
TO “CONTRACT OQUT” OF COVMON LAW RULE

Facts: Pursuant to a power of sale clause in a deed of trust,
Washi ngton Mutual Bank, FA, successor to Hone Savings of Anerica,
F.S.B. (“Lender”) initiated foreclosure proceedings on property
| ocated at 5511 Fisher Road in Prince George’'s County. Elizabeth
A. Wiite, Nancy P. Regelin, and Patrick M Mrtyn, Substitute
Trustees (“Trustees”) advertised the April 20, 1999 sale in a | ocal
newspaper of general circulation. Under a section entitled “Terns
O Sale,” the advertisenent announced, inter alia, that, in the
event the purchaser defaulted for any reason, “[t] he purchaser shal
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not be entitled to any surplus proceeds or profits resulting from
any resale of the property.” At the April 20 sale, David J. Si mard,
appel | ee/ cross-appel |l ant, made the wi nning $53, 000 bid. On t hat
date, Simard signed a “Menorandum of Purchase at Public Auction,”
in which he certified that he had purchased the property “subject
to the conditions stated” in the advertisenent. The Crcuit Court
for Prince George’s County ratified the sale. The net proceeds of
this sale were insufficient to pay the secured debt and accrued
interest, and left a $51, 424. 34 defici ency on the nortgage account.

Si mard def aul ted on his purchase of the subject property by not
tinmely conpleting settlenent. Therefore, the court issued an Order
Directing Resale O Mrtgaged Property At Risk And Cost O
Defaul ting Purchaser. The Trustees advertised the resale in the
sanme manner as the initial sale, and as subject to identical terns
of sale. At the February 22, 2000 resale, Simard again nade the
wi nning bid on the property, this tine bidding $101, 141. He again
si gned a Menorandum of Purchase at Public Auction after the resale.
Wth no exceptions before it, the court ratified the resale.

The court thereafter referred the matter to an auditor to state
an account. In his report, the auditor stated that the resal e had
produced a surplus profit of $46,831.29, and authorized paynent of
this surplus to the nortgage account, pursuant to the termof sale
in the advertisenent. Simard filed exceptions to the auditor’s
report, claimng entitlenent to the surplus proceeds. The circuit
court ruled that Sinmard was entitled to the surplus proceeds under
an established Maryl and common | aw rul e, and remanded the matter to
the auditor to restate the account. The auditor’s restated account
not only credited Simard with the surpl us proceeds, but al so awar ded
t he Lender and Trust ees, appel |l ants/cross-appel |l ees, with attorney’s
fees in connection with Simard’ s exceptions. The court thereafter
ratified the auditor’s restated account, denying the Lender and
Trust ees’ exceptions.

Hel d: Judgnent vacated. Al though in Mryland the defaulting
pur chaser has a common | aw right to the surplus proceeds of resale,
a purchaser may “contract out” of this comon |law rule, thereby
wai ving his entitlenent to any surplus in the event of a default,
by bi dding on property advertised as subject to a contrary term of
sale. Here, by bidding on the property and signing the nmenorandum
of purchase at the initial sale, Simard agreed to waive his common
law right to any surplus proceeds of a subsequent resale. Simard
suffered no inequity or undue disadvantage from the waiver of
surplus clause in the advertised terns of sale. Furthernore, no
public policy justified invalidation of the waiver of surplus
cl ause.

Simard did not preserve his challenge to the court’s award of
attorney’ s fees because he did not file exceptions to the auditor’s
restated account.



Eli zabeth A. White, et al. v. David J. Simard, No. 1152, Septenber
Term 2001, filed Septenber 5, 2003. Opinion by Adkins, J.

* k% *

SI XTH AMENDMENT - SPEEDY TRIAL RI GHT - BARKER FACTORS

EVI DENCE - RELEVANCY - PREJUDI CE, HOSTI LI TY, AND CONFUSI ON OF | SSUES

TRIAL W TNESSES - EMOTI ONAL QUTBURSTS - M STRI AL

SECOND DEGREE MURDER - JURY | NSTRUCTI ONS - HARMLESS ERROR

Facts: Tariqg Malik and three co-defendants ki dnapped Alvin
Thomas and forced himto help them obtain drugs and noney. They
took Thomas to his sister’s house and, after they gained entry and
searched for drugs and noney, Milik and his co-defendants gat hered
t he occupants of the house in the basenment. Before |eaving, and
whi | e Thomas waited with a co-def endant outside the house, Malik and
two ot her co-defendants shot and killed the five wonen in the house,
i ncluding Thomas’ s sister and nother. After his arrest, a jury
sitting inthe circuit Court for Baltinore City convicted Mlik of
five counts of first degree nurder and rel ated of fenses. Foll ow ng
his conviction, the Circuit Court sentenced himto six consecutive
life sentences.

Hel d: Vacated in part, affirnmed in part. Although a delay of
twenty-three nonths is presunptively unreasonabl e under the Barker
v. Wngo standard for determ ning whether a defendant’s right to a
speedy trial was violated, the other factors weighed against
di sm ssing the case. The trial court’s decision to preclude Mlik
fromusing certain evidence related to a survivor of the crines,
whom Mal i k all eged was actually the perpetrator, was al so proper
The evidence would have caused jury prejudice and hostility and
woul d have confused the issues.

The trial court used sound di scretion in denying Malik’s notion
for mstrial because of enobtional outbursts from two w tnesses
during their testinony. Al t hough enotional outbursts are not
evi dence, the trial judge issued a curative instruction to prevent
the jury fromconsidering themas such. A mstrial is appropriate
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only when it is the only way to serve justi ce.

The trial court erred in failing to give the jury a second
degree nurder instruction. Malik produced the m ni mumthreshol d of
evi dence necessary to establish a prima facia case that woul d perm t
a jury to rationally conclude that he committed second degree

murder, and not first degree preneditated nurder. None of the
W t nesses presented by the State at trial were in the house when t he
murders occurred. Accordingly, the evidence could support a

conclusion that Malik did not preneditate the nmurders, but conmtted
themin response to sone event that may have occurred in the house.
As to his convictions for felony nmurder, any error did not influence
the jury’ s verdict.

Malik v. State, No. 2487, Septenber Term 2001 (filed Septenber 8,
2003). Opinion by Sonner, J.

* k% %

STATUTES - PREEMPTI ON OF LOCAL LAW BY STATE LAW - STATE BOAT ACT -
STATE WLD WATERFOAN. ACT - AMENDMVENT TO KENT COUNTY BOAT MOORI NG
ORDI NANCE

Facts: Herschell B. C aggett, the appellee, purchased a 340-
acre waterfront farm on Wrton Creek, in Kent County. Cl agget t
applied to the Departnent of Natural Resources (“DNR’) for alicense
to erect offshore stationary blinds and blind sites to hunt
wat er f ow . Wrton Creek Marina, LLC (“WCM') operates a marina
directly across Wrton Creek from C aggett’s farm Pursuant to
Article 68 of the Code of Public Local Laws of Kent County (“KCC’),
WCM obtained a permt from the Kent County Public Landings and
Facilities Board (“Board”) to maintain 54 comrercial boat noorings
outside its riparian property line in Wrton Creek. These noorings
and the attached boats reach inside C aggett’s adjacent riparian
property line in Wrton Creek, rendering his offshore stationary
blinds and blind sites unusable. At the tinme, KCC section 68-10
required nmoorings in waterfow blind areas to be cleared of boats
during the “designated waterfow hunting season,” unless witten
perm ssi on was obtained fromthe riparian property owner. WM kept
boats at its noorings |ocated inside Claggett’s riparian property
line from Septenber 1, 2000, to Novenber 1, 2000, the 2000-2001
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wat erfow hunting season as designated by DNR. Cl aggett requested
WCM cl ear the boats, but it refused.

Cl aggett sought relief fromthe Board, to no avail. He then
brought a declaratory judgnent action in the Grcuit Court for Kent
County agai nst the Kent County Conm ssioners (“Conmm ssioners”) to
det erm ne t he neani ng of “desi gnated waterfow hunting season” under
section 68-10. On May 5, 2001, the circuit court issued a
declaration that section 68-10 applies to all waterfow hunting
seasons in Kent County, as designated by DNR, and requires the
removal of all boats npbored within 250 yards of a |icensed blind
site prior to any waterfow season in Kent County.

On July 3, 2001, by energency |legislation, the Conm ssioners
anended section 68-10 by deleting the words “desi gnated wat erfow
hunti ng season” and replacing them with |anguage requiring all
vessels on conmercial noorings to be renoved by Novenber 1 of a
given year until March 1 of the follow ng year. Because waterfow
hunti ng season typically begins in early Septenber, the practical
ef fect of the anmendnent allowed marinas with perm ts obtai ned under
section 68-10 to noor boats during the first two nonths of a
wat erf oWl season

Pursuant to this anended section, WM again refused at the
start of the 2001-2002 waterfow hunting season to renove the boats
fromits comrercial noborings. On August 16, 2001, C aggett filed
inthe Grcuit Court for Kent County a second decl aratory judgnment
action seeking a determ nation that section 68-10, as anended, was
preenpted and therefore invalid, and an injunction preventing the
Comm ssioners from enforcing it. The <circuit court granted
declaratory and i njunctive relief. The court ruled that section 68-
10, as anmended, was preenpted by state general |aws giving riparian
| andowners the right to the exclusive use of the water in front of
their property to erect blind sites. The court also found the
anmended ordi nance in direct conflict with a State Boat Act provision
prohlbltlng noori ng placenments frominfringing on the rights of any
riparian property owner. Alternatively, the court found preenption
by inplication by the state’s established conprehensive systemfor
licensing of waterfow hunting in front of riparian |and.

Hel d: Affirmed. The anmendnent to the Kent County boat nooring
ordi nance allow ng hol ders of certain boat nooring permts to noor
vessels for two nonths of the open season for hunting waterfow, in
waters where riparian | andowners are entitled to maintain and use
licensed blind sites, is preenpted by conflict with provisions of
the State Boat Act and regulations promulgated thereunder.
Specifically, the Court of Special Appeals found the anended
ordinance in direct conflict wth the regulations prohibiting
pl acenent of boat noporings in such a manner that infringes on the
rights of riparian property owners. COVAR 08.04.13.03(c)(2). The
Court determ ned that the anended ordi nance di d preci sely what these
regul ations prohibit - infringe on the rights of riparian owners to
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use their shorelines to hunt waterfow. The Court al so concl uded
t hat the anended ordi nance frustrated t he purpose of the state blind
site licensing laws by preventing owners from using their blind
sites during part of the waterfow hunting season.

The Court, however, refused to find inplied preenption by
| egi sl ative occupation of the field of waterfow hunting or by the
State Boat Act. The Court noted that although waterfow hunting
from offshore blind sites and boat nooring are both activities
taking place in the water, one cannot reasonably infer that the
anended ordi nance fell within the state’s |ongstandi ng regul ation
inthe field of waterfow hunting. Simlarly, the court concl uded
t hat the anmended ordi nance was not inpliedly preenpted by the State
Boat Act because that |aw expressly provided for concurrent
jurisdiction to local governnments to regulate in the field.

County Conmirs of Kent County v. O aggett, No. 2165, Septenber Term
2001, filed August 28, 2003. Opinion by Eyler, Deborah S., J.

* k% *

TORTS - PUBLIC ENTITY LIABILITY - CLAI M PRESENTATI ON

Facts: On Decenber 7, 1997, an altercation occurred between
Candel oro and a Maryland State Trooper. As a result, Candel ero was
charged with second degree assault, resisting arrest, disorderly
conduct, wearing and carrying mace, and di sobeying the | awful order
of a police officer. The State nolle prossed all of the charges
except disobeying the lawful order of a police officer, for which
Candel ero was convi ct ed.

Because of injuries all egedly sustained duringthe altercation,
Candel ero submtted a witten claimto the State Treasurer, as
requi red by the Maryland Tort Clainms Act (“MICA’), Ml. Code (1984,
1999 Repl. Vol.), 8 12-101 et seq. of the State Governnent Article
(“SG’). The claimwas sent by certified mail on Decenber 7, 1998,
and recei ved by the Treasurer on Decenber 9, 1998. | n Decenber 2000,
Candel ero filed a nine-count conplaint against the Maryland State
Police and the State of Maryl and (“appel |l ees”), seeking damages for
assault (“count 1”), battery (“count 11"), false arrest (“count
I11”), false inprisonment (“count 1V'), intentional infliction of

- 34 -



enotional distress (“count V'), malicious prosecution (“count VI"),
i nvasi on of privacy (“count VI1”), violation of due process (“count
VII17), and | oss of consortium (“count |X).

Appel l ees filed a notion to dism ss the conplaint, arguing, in
part, that Candelero could not institute the action because she had
not conplied with SG§ 12-106 (b)(1), requiring that a witten claim
be submtted to the Treasurer within one year “after the injury.”
Specifically, they contended that the claimhad not been received
by the Treasurer until Decenber 9, 1998, nore than one year after
the injury. The circuit court agreed, dismssing counts | through
IV and VI and VIII.

Appel lees then filed a nmotion for summary judgnent, arguing
that count V should be dism ssed because it was undi sputed that
Candel ero had not conplied with the notice requirenent of SG § 12-
106(b) (1). They al so contended that because Candel ero’s “arrest and
[the] crim nal proceedi ng” were based upon probabl e cause, there was
no basis for count VI, i.e., malicious prosecution. The circuit
court granted the notion as to both counts of the conplaint.

Hel d: Judgnent affirned. The circuit court did not err by
di sm ssing several counts of Candelero’s conplaint for failing to
conply with SG § 12-106 (b)(1). COVAR 25.02.03.01(B), providing
that a claim®“shall be deemed to have been submtted as of the date
it is actually received by the State Treasurer’s Ofice,” is not
inconsistent with the legislative intent of SG 8§ 12-106(b)(1),
requiring that a witten claimbe submtted “wthin 1 year after the
injury to person or property that is the basis of the claim’
Moreover, Candelero’'s untinely mailing of her claimto the State
Treasurer did not amount to substantial conpliance thereby
satisfying the requirenments of SG 8§ 12-106(b)(1).

Also, the circuit court did not err by granting sunmary
j udgnment on the malicious prosecution claim That claimrequires,
in part, a “termnation of the proceeding in favor of the
plaintiff.” Because Candelero was convicted of disobeying the
| awf ul order of a police officer, the outcone of the proceedi ng was
not favorable. As such, the claimfailed as a matter of |aw.

Candelero v. Cole, No. 2052, Septenber 2002, filed Septenber 3,
2003. Opi nion by Kenney, J.
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ATTORNEY DI SCI PLI NE

The foll ow ng attorney has been repl aced upon the register of
attorneys in the Court of Appeals as of August 26, 2003:

CHARLES F. STEIN, 111

*

By an Opinion and Order of the Court of Appeals of Mryl and
dat ed August 29, 2003, the foll owi ng attorney has been di sbarred from
the further practice of lawin this State:

JOSEPH PHI LI P WEBBER

*

By and Opinion and Order of the Court of Appeals of Maryland
dat ed August 13, 2003, the follow ng attorney has been indefinitely
suspended fromthe further practice of lawin this State:

ROBERT PHI LI P THOVPSON

*

By an Order of the Court of Appeal s dated Sept enber 4, 2003, the
foll owi ng attorney has been suspended for nine nonths by consent,
effective Septenber 15, 2003, fromthe further practice of law in
this State:

JAMES E. JOYNER

*

By an Order of the Court of Appeal s of Maryl and dated Sept enber
8, 2003, the followi ng attorney has been suspended for you year, by
consent, effective Cctober 8, 2003, fromthe further practice of |aw
inthis State:

MARSDEN SM TH COATES

*



By an Opinion and Order of the Court of Appeals of Maryland
dat ed Septenber 8, 2003, the follow ng attorney has been di sbarred
fromthe further practice of lawin this State:

DI ANE E. CAFFERTY

*

By an Order of the Court of Appeal s of Maryl and dat ed Sept enber
8, 2003, the following attorney has been indefinitely suspended,
effective Septenber 12, 2003, fromthe further practice of law in
this State:

M CHELLE JOY HAM LTON
a/k/al Mchelle Ham | ton Davy

*



