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COURT OF APPEALS

ATTORNEYS - DI SClI PLI NE - MARYLAND RULES OF PROFESSI ONAL CONDUCT
("MRPC"): 1.1 (COVPETENCE), 1.2 (SCOPE OF REPRESENTATI ON AND
ALLOCATI ON OF AUTHORI TY BETWEEN CLI ENT AND LAWER), 1.3
(DILIGENCE), 1.4 (COVWWUNICATION), 1.5 (FEES), 1.15 (SAFEKEEPI NG
PROPERTY), 1.16(d) (DECLIN NG OR TERM NATI NG REPRESENTATI ON)
8.4(d) (M SCONDUCT).

Facts: The Attorney Gievance Conm ssion of Maryl and,
acting through Bar Counsel, filed a Petition for Disciplinary or
Renedi al Action agai nst Ephrai m Ugwmuonye charging himw th
viol ations arising out of his representation of two forner
clients. The first set of alleged violations arose fromhis
representati on of Hassan Abdul -Rahim Jr. in an enpl oynent
discrimnation matter. |In that case, Respondent was charged with
violation of MRPC 1.1 (Conpetence), 1.3 (Diligence), 1.4
(Comruni cation), 1.16 (d) (Declining or Term nating
Representation), and 8.4 (d) (M sconduct). Respondent was
charged with violating Rules 1.1 (Conpetence), 1.2 (Scope of
Representation and Al l ocation of Authority Between Cient and
Lawyer), 1.3 (Diligence), 1.4 (Conmunication), 1.5 (Fees), 1.15
( Saf ekeeping Property), 1.16(d) (Declining or Term nating
Representation), and 8.4(d) (M sconduct), as well as Mryl and
Rul e 16-604 and 8 10-304 of the Business Occupations and
Prof essions Article of the Maryl and Code, in the course of
representing M chael Etheridge regarding a claimfor nonetary
damages agai nst Montgonmery County Crinme Sol vers for supposed
i nformation sharing regarding certain high profile nalfeasants.

The hearing judge in the Crcuit Court for Mntgonery County
conducted an evidentiary hearing and rendered findings of fact
and recomrendations for conclusions of |aw regarding the alleged
violations. As to the conplaint of Hassan Abdul -Rahim Jr., it
was determ ned that Respondent was retained in Decenber of 2004
to represent Rahimregarding a claimfor enploynent
discrimnation. The U S. Equal Enploynent Opportunity Conmi ssion
(“EECC’) issued a right to sue letter. Rahimgave this letter to
Respondent and requested that Respondent file suit on his behalf.
Respondent contended that Rahi m understood that he woul d take no
further action in his case after filing the suit and that he
comuni cated this [imtation in a letter. Rahimcontended that
Respondent was to serve as his counsel throughout the case, and
that he never received a letter fromthe Respondent conmunicating
anything differently.

The suit was filed by an associ ate of Respondent's, but over

-2-



Respondent's signature. Despite notice fromthe court that he
needed to file proof of service of the summons and conplaint by a
certain date, Respondent took no action. On 25April 2006,

Rahi mM's conpl ai nant’ s case was di sm ssed, w thout prejudice, as a
result of the failure to serve the defendant. Although the case
was di sm ssed without prejudice, the effect of the dism ssal was
to forever bar Rahimfrombringing his suit again because
pursuant to 42 U . S.C. 82000e-5(f)(1) and 42 U.S.C. 812117, such
suits nust be filed wthin ninety days of the issuance of a right
to sue letter.

Rahi m made several attenpts, but failed to elicit a response
from Respondent, so he sent a letter term nating Ugwionye’s
services and asking himto have the client file ready for pick-
up on 23 June 2006. On 20 June 2006, Respondent sent a letter to
Rahi m conveying an offer for $5,600 fromthe enployer's carrier
to settle the enploynment discrimnation claim Two days |ater,
on 22 June 2006, Rahimsent a reply to Respondent commandi ng that
he cease and desist all actions on his behalf. The letter stated
t hat Rahi m previously had been notified of, and rejected, the
settlenent offer and expressed doubt as to the authenticity of
the current settlement offer. The doubts stemred from
Respondent’s continued failure to communi cate and his negl ect of
t he case.

Based on the finding of facts with respect to the conpl aint
of Hassan Abdul - Rahim the hearing judge concl uded t hat
Respondent violated MRPC 1.1 (Conpetence), 1.3 (Diligence), 1.4
(Commruni cation), 1.16 (d) (Declining or Term nating
Representation), and 8.4 (d) (M sconduct).

As to the conplaint of Mchael Etheridge, the Crcuit Court
found that Etheridge, in proper person, had filed suit agai nst
Mont gonery County Crine Solvers alleging that he was entitled to
$500, 000 as a reward for information that he provided concerning
t he Montgonery County Snipers and that he had information as to
t he whereabouts of Saddam Hussein and had relayed this to
Mont gonmery County Crime Solvers. He further alleged in the
conpl aint that, because he was unsure of whether Mntgonery
County Crinme Solvers would pay himfor what information he had
regardi ng Hussein (based on its previous refusal to pay $500, 000
for the informati on regarding the Snipers), he wanted $12, 500, 000
i n advance of supplying the information and anot her $12, 500, 000
upon the arrest of Saddam Hussein. On 22 Decenber 2005,

Mont gonmery County Crine Solvers filed a notion to dism ss
Et heridge’s conplaint. The notion was granted.

Frustrated by his inability to advance his clainms for
reward, Etheridge sought |egal advice and representation.
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Et heridge originally was referred by a pro bono agency to an
experienced attorney, Marvin Perlis. Perlis declined to take the
case and referred Etheridge instead to Respondent. The record is
silent as to whet her Ugwuonye conferred with Perlis prior to
accepting Etheridge as a client. Etheridge signed a retainer for
services to be rendered agreeing to pay a non- refundabl e deposit
of $3,500 as a mnimumfee, and |l egal fees of 33%of all recovery
based on a successful trial, or 45%if case was |ost and

Et heri dge sought an appeal. The agreenent al so provided that if
Et heri dge term nated Respondent’s services prior to settlenent of
the claimor prior to judgnent in court, the contingency nature
of the retainer would cease to apply and Respondent woul d conpute
prof essi onal fees on the basis of $250 per hour for Respondent
and $100 per hour for Respondent's paral egal .

At the tinme of the signing of the retainer, Etheridge gave
Respondent a cashier’s check for $3,500. Respondent dispatched
Leslie Riehm his office manager at the tine, to the Grcuit
Court to obtain information on the case filed by Etheridge. In
addition to retrieving docunents fromthe court house, Ms. R ehm
al so testified that she assisted Respondent in identifying
websites and other relevant information for Respondent to review.
As part of the research, Respondent attenpted to | ocate and
identify other instances where people had provided information to
prograns where awards had been offered and whet her Montgonery
County Crinme Solvers had been involved in paying any citizens for
i nformation received.

After a prelimnary review of Etheridge’ s clainms as advanced
i n his unsuccessful lawsuit, Respondent determ ned that there was
little, if any, likelihood that the trial court’s judgnent could
be overturned. Nonethel ess, Respondent accepted and deposited
t he $3,500 check given to himby Etheridge into his operating
account on either the 10'" or 11'" June 2006. Etheridge urged
Respondent to |l ook further into his clains. Testinony reveal ed
that there were tel ephone conversati ons between Respondent,
Ri ehm and Etheridge in which Respondent advi sed Etheridge that
his cl ai ns agai nst Montgonery County Crine Sol vers were not
vi abl e and that Respondent intended to renove hinself fromthe
case. Respondent did not file an appeal fromthe Crcuit Court’s
judgnment in Etheridge s case or seek reconsideration. Respondent
eventual |y concluded that Etheridge’s only recourse mght be in
the event that Saddam Hussein was captured, but Ugwuonye took no
action on Ethridge's behalf in that regard either.

Respondent nmade no refund to Etheridge of any part of the
$3,500 retainer. On 8 June 2006, Etheridge filed a conplaint
agai nst Ugwuonye with the Attorney G i evance Conm ssion



Based on the finding of facts with respect to the conpl aint
of M chael Etheridge, the hearing judge concluded that the
Respondent violated MRPC 1.1, 1.3, 1.4, 1.5, 1.15, 1.16(d), 8.4

(d).

Respondent filed exceptions to the findings and concl usions
expressed by the hearing judge with regard to his representation
of Etheridge only. Respondent excepted to the findings and
concl usions of the hearing judge relative to the violation of
MRPC 1.1, contending that he was not in violation of the Maryl and
Rul es of Professional Conduct when he agreed to undertake
representation of Etheridge regarding his claimagainst the
Mont gonmery County Crime Sol vers. Respondent contended t hat
al t hough the account of the factual bases provided by Etheridge
for his claims were both “fantastic” and “bizarre,” there was no
i ndependent basis for automatically dism ssing the clains and
declining the representation.

Respondent al so took exception to the findings and
concl usions of the hearing judge relative to the violation of
MRPCL. 15, 1.5, and 1.16(d). Respondent contended that he
expended over twenty hours investigating Etheridge s clainms and
that application of his hourly billing rate al one exceeded the
$3,500 retainer. Thus, Ugwionye contended that he rightfully
utilized and deposited the retainer into his operating account
and that Etheridge was not due any refund.

Hel d: 90 Day Suspension. The Court overrul ed Respondent’s
exceptions. Wth regard to Respondent’s challenge to the
determ ned violation of MRPC 1.1 for failing to decline a case
wi t hout patent nerit the Court observed that the hearing judge
concluded that, after ascertaining the fantastic bases of
Et heridge’ s cl ai ms, conpetent counsel woul d have declined
representation imediately. The judge observed that not only had
undertaki ng representation of Etheridge regarding his clains
agai nst Montgonery County Crine Sol vers previously been declined
by another attorney, but the CGrcuit Court for Mntgonery County
had granted summary judgnment against Etheridge in his earlier
litigation of those clainms. Both of these facts were known to
Ugwuonye before he accepted Etheridge as a client. The Court
determ ned that, taken together, these facts constitute clear and
convi nci ng evidence to support a conclusion that Respondent
viol ated MRPC 1. 1.

The Court next exam ned Respondent’s challenge to the
determ ned violations of MRPC 1.15, 1.5, and 1.16. Respondent
made a general contention that he was not in violation of these
rul es because he expended over twenty hours investigating
Et heridge’s clainms, as well as attenpting to identify other
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possi bl e sources of reward nonies. As to MRPC 1.15, the Court
determ ned that, although Respondent in the present case argued
that he rightfully earned Etheridge's retainer fee, this did not
excuse the fact that Respondent initially failed to deposit the
retainer into a client trust or escrow account when the fee was
unearned at the tine it was received, especially in view of
Ugwuonye’ s contention that Riehnmis tinme did not figure in
conmputing the amount earned. As to MRPC 1.5, Respondent
contended that the anpbunt of tinme he expended in researching

Et heridge’s cl ains exceeded the $3,500.00 retainer; thus, the fee
was reasonable and rightfully utilized and deposited into his
personal account. The Court overruled this exception, finding
that, given the patently neritless nature of Etheridge’ s clains
and the fact that Respondent accepted $3,500 and failed to

per f orm meani ngful services, the evidence was sufficient to
support a violation. Finally, with regard to MRPC 1.16 (d),
Ugwuonye inferred that he was not under an obligation to return
any part of the retainer upon termnation of the representation.
The Court overruled this exception finding that because
Respondent denonstrated a | ack of conpetence by failing to
decline the representation, he was not at liberty to accept noney
from Etheridge for the representation. Any noney he received
with regard to representing Etheridge in his clains against

Mont gonmery County Crinme Sol vers was unearned. Thus, Respondent
was in violation of MRPC 1.16 (d) when he failed to return the
retai ner (“unearned” noney) when the representati on was

t er m nat ed.

The Court adopted the hearing judge s finding of fact and
conclusions of law as to Respondent’s violation of NMRPC 1.1,
1.3, 1.4, and 8.4 with respect to his representation of Abdul -
Rahim The Court concluded, with regard to his representation of
Et heri dge, that Respondent violated MRPC 1.1, 1.3, 1.4, 1.5,
1.15, 1.16(d), and 8.4(d). In determ ning the proper sanction,
the Court noted that the evidence presented before the hearing
j udge did not support the notion that Respondent harbored
di shonest or deceitful notives in his representation of either
client. The facts did suggest, however, that Respondent was
negligent in following procedure failed to represent diligently
his clients, and failed to communicate with his clients. The
Court noted that Respondent nmade many renedi al neasures and
procedures after the filing of the conplaints that |ead to the
present case. G ven that Ugwionye did not act w th dishonest,
deceitful, or fraudulent intent, |acked a prior disciplinary
record, nmade efforts after-the-fact to ameliorate the
circunstances that led to a nunber of his violations of the
Maryl and Rul es of Professional Conduct, and was cooperative with
Bar Counsel throughout its investigations, the Court concl uded
t hat Respondent shoul d be suspended fromthe practice of |aw for
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ni nety days.

Attorney Grievance Commission v. Ephraim Ugwuonye, M sc. No. 8,
Sept enber Term 2007, filed 24 July 2008, Qpinion by Harrell, J.

* % %

CONTRACTS - | NDEWNITY - CONTRACT | NTERPRETATION - ATTORNEY' S FEES

Facts: This case presents the question of whether a
contract provision for indemnification includes first party
attorney's fees, where the contract |anguage does not provide
expressly for the recovery of attorney's fees.

Petitioner Nova contracted to rent a tractor and trailer
fromrespondent Penske, under two identical rental agreenents.
The agreenents obligated Penske to provide liability protection
in the formof supplenmental liability insurance. |In turn, Nova
was to indemify Penske as foll ows:

"Customer shall: (A) indemify, and hold
harm ess Penske, its partners, and their
respective agents, servants and enpl oyees,
fromand against all loss, liability and
expense caused or arising out of Custoner's
failure to conply with the terns of this
Agr eenent . "

The rental vehicle was involved in an accident in Texas,
where both vehicles invol ved were destroyed and both drivers
killed. Penske filed a request for declaratory relief against
Nova and its insurer, Fireman's Insurance, in the Crcuit Court
for Prince CGeorge's County, Mryland, arguing that Nova had
breached t he agreenents and was was obligated to i ndemmify Penske
for any expenses incurred as a result of the accident.

The Gircuit Court granted summary judgnment in favor of
Penske, finding that Nova had breached the rental agreenment and
t hus Penske was entitled to indemification. The court
subsequent |y deni ed Penske’s notion for costs and expenses,
however, which included cl eanup costs and renedi ati on in Texas,
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attorney’s fees accrued in a declaratory judgnent action filed by
Fireman’s Insurance in Texas prior to its dismssal for forum non
conveniens, and first party attorney’s fees in the present

action. Nova noted a tinely appeal to the Court of Speci al
Appeal s on the issue of sunmary judgnent, and Penske filed a
cross-appeal on the denial of its application for costs and
expenses.

The Court of Special Appeals affirnmed the declaratory
j udgnment, but vacated the denial of the application for costs and
expenses and remanded on that point. The Crcuit Court again
denied all costs and expenses on remand. Penske appeal ed, and
the Court of Special Appeals reversed, granting Penske all costs
and expenses.

The Court of Appeals granted Nova' s petition for wit of
certiorari. Nova argued that first party attorney’ s fees should
not be granted, and that the applications for costs and expenses
were not tinely filed.

Hel d: Affirmed. The Court of Appeals held that Penske was
not entitled to first party attorney’s fees accrued in the
enforcenent action agai nst Nova, but that otherw se the
applications for costs and expenses were tinely fil ed.

The Court of Appeals held that a contractual indemnification
provi sion nmust expressly call for indemity to include the right
to first party attorney's fees, incurred in establishing the
right to indemity, in order to overcone the Anerican Rule. The
general ly accepted rule, anong the majority of states, requires a
contract provision to expressly include fee recovery in
establishing the right to indemity.

Finally, the Court of Appeals noted that Penske’s
application for costs and expenses was proper under Maryland’' s
Decl aratory Judgnent Act, Ml. Code (1974, 2006 Repl. Vol.), 8§ 3-
412 of the Courts and Judicial Proceedings Article, which allows
for further relief in declaratory judgnent actions where
necessary or proper.

Nova Research Inc., et al. v. Penske Truck Leasing Co., L.P., No.

68, Septenber Term 2007, filed July 25, 2008. Opinion by Raker,
J.
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CRIM NAL LAW - EVI DENCE — | MPEACHMENT BY PRI OR CONVI CTI ON — PRI OR
CRI MES, VWRONGS OR ACTS

Facts: Respondent, Christopher Overbee Wstpoint, was
indicted for various sexual offenses that allegedly occurred on
March 7th, 8th, 11th and 16th, 2005. The victim of the sexual
of fenses was alleged to be Westpoint’'s twel ve-year-old daughter
Prior to trial, the State filed a notion in Iimine in support of
t he adm ssion of other crines, wongs or acts evidence pursuant
to Rule 5-404 (b), specifically that Westpoint had commtted a
simlar third degree sexual offense against his daughter in
Novenmber of 2001, to which he pled guilty. The trial judge
admtted the other crimes, wongs or acts evidence,
substantively, to prove Westpoint’s intent. At trial,
West poi nt’ s daughter, the alleged victim took the wi tness stand
and testified about the incidents on March 7th and 16t h, but she
could not renmenber what, if anything, occurred on March 8th or
11t h, 2005. She also testified about the incident in Novenber of
2001. Westpoint subsequently testified and on cross-exani nati on,
the State sought to inpeach Westpoint with his 2002 prior
conviction for third degree sexual offense arising fromthe 2001
i ncident, arguing that the conviction was adm ssi bl e under Rule
5-609 because it was for a crinme relevant to credibility.

West poi nt objected. The judge ruled that the prior conviction
evi dence was admi ssible for inpeachnent. After being instructed,
the jury deliberated and found Westpoint not guilty of the
charges regarding March 7, 2005, but found himguilty of the
charges stemm ng fromthe March 16th incident.

West poi nt noted an appeal to the Court of Special Appeals,
whi ch in an unreported opinion, vacated the judgnent of the
Circuit Court and renmanded the case for a newtrial. Addressing
t he question of whether evidence of a conviction for a third
degree sexual offense is adm ssible for inpeachnent under Rule 5-
609, the internedi ate appellate court opined that the conviction
was not relevant to credibility and thus inadm ssible for
i npeachnent purposes. The Court of Appeals granted both the
State’'s Petition for Certiorari and Westpoint’s Conditional
Cross-Petition. State v. Westpoint, 401 Md. 172, 931 A 2d 1095
(2007) .

Hel d: The Court of Appeals affirnmed the judgnent of the
Court of Special Appeals and held that a prior conviction for a
third degree sexual offense is not adm ssible for purposes of
i npeachnent, and that the trial judge' s adm ssion into evidence
of Westpoint’s prior conviction was not harm ess error. In
reachi ng the conclusion that the prior conviction was not
adm ssi bl e for purposes of inpeachnent, the Court first noted
that, in order for a crinme to be adm ssible for inpeachnent, the
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crinme itself, by its elenents, nust clearly identify the prior
conduct of the witness that tends to show that he is unworthy of
belief. The Court determ ned that Westpoint’s prior conviction
of a third degree sexual offense in violation of Section 3-307 of
the Crimnal Law Article, Maryland Code (2002), does not, per se,
connote that he would be nore likely to Iie under oath, and
therefore, is not relevant to credibility. The Court then
concluded that the trial judge' s adm ssion of the evidence was
not harm ess error because the Court could not say beyond a
reasonabl e doubt that the adm ssion of Westpoint’s prior
conviction did not affect the jury’'s finding of guilt.

For gui dance on renmand, the Court analyzed the other bad
acts issue raised by Westpoint, because the subject is likely to
arise again, and noted that the evidence regarding the 2001 acts
whi ch was admtted into evidence fell within the “sexua
propensity” exception because the acts were simlar and the
victimthe sanme, and thus, was adm ssible.

State of Maryland v. Christopher Overbee Westpoint, No. 60,
Sept enber Term 2007, filed May 8, 2007. Opinion by Battaglia,
J.

* k% %

CRIM NAL LAW - FIFTH AVENDMENT - DOUBLE JEOPARDY - MARYLAND

CONTI NUES TO FOLOW THE “SAME EVI DENCE, ” OR BLOCKBURGER TEST, TO
DETERM NE VWHETHER SUBSEQUENT PROSECUTI ONS ARE BARRED UNDER THE

FI FTH AMENDVENT PROHI BI TI ON AGAI NST DOUBLE JECPARDY.

CRIM NAL LAW - FIFTH AMENDMENT - COLLATERAL ESTOPPEL - I N

DETERM NI NG WHETHER COLLATERAL ESTOPPEL PRECLUDES THE PROSECUTI ON
OF LATER CHARGES, THE COURT EXAM NES WHETHER THE | SSUE(S) OF

ULTI MATE FACT I N DI SPUTE HAS BEEN PREVI OQUSLY DETERM NED BY A
VALI D AND FI NAL JUDGVENT. THE PARTY ASSERTI NG ESTOPPEL BEARS THE
BURDEN OF PROOF

Facts: On the afternoon of 28 Decenber 2006, Col onel
Preston Long, Appellee, was a passenger in an autonobile driven
by his fiancé, Iretha Spriggs. Prince George’ s County police
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clainmed that they witnessed the vehicle make an illegal U-turn
and “pursued” the car with the intention of conducting a traffic
stop. Before the police car could affect this intention, Spriggs
and Long arrived at their hone, |ocated in Landover, Maryl and.
After parking the car in front of the hone, Long, Spriggs, and
their children (al so passengers) exited the car and entered the
house, all before the officers arrived fromtheir “pursuit.”

Shortly thereafter police arrived on the scene, parked in
front of the hone, and approached the now unoccupi ed vehicle.
The officers testified that they snelled marijuana emanating from
the interior of the car through its open wi ndows. An officer
searched the unl ocked vehicle. During the search of the vehicle,
a vial of Phencyclidine (PCP) was di scovered underneath or near
one of the car’s rear seats, where the children had been sitting.

Long was arrested outside of the residence after, according
to the officers, he displayed disorderly conduct. Soon
thereafter, Spriggs also was arrested after she cane to the door
of the house. Police, fromthe vantage point of the porch of the
resi dence and through an open front door, observed, in an
aquariuminside of the house, two alligators and a turtle. The
reptiles appeared to the police to have been nal nouri shed and
negl ected. Police then obtained and executed a search warrant
for the residence (the legality of which the District and Crcuit
Court have yet to determne). Once inside the residence, police
sei zed two unregistered hand guns, a sawed-off shot gun,
ammuni tion for the weapons, a flack jacket, and drug
par aphernal i a.

On 5 April 2007, Long was tried in the District Court of
Maryl and, sitting in Prince George’s County, based on a statenent
of charges (Case No. E00324177), on two counts of possession of
PCP with the intent to distribute, one count of possession of
drugs (not marijuana), one count of disorderly conduct, and three
negl ect and cruelty to aninals charges, which stemed fromthe
search of the vehicle and what the police saw inside the hone
fromthe front stoop). The State di sm ssed the abuse and cruelty
to ani mal s charges against Long at the begi nning of the hearing.
Subsequently, he was acquitted of the renmaining charges.

In a second case brought in the District Court (Case No.
E00324184), the State, by a statenent of charges, charged Long
with crinmes related to the itens seized in the execution of the
search warrant inside the residence. Those charges ultimately
were nol prossed by the State in the District Court.

On 12 April 2007, after the nolle prosequi, the State filed
an indictment in the Grcuit Court for Prince George’ s County,
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charging Long with three counts of possession of a regul ated
firearmafter having been convicted of a disqualifying crineg,
possessi on of a short-barrel ed shotgun, possession of bulletproof
body arnor having previously been convicted of a crine of

viol ence or drug trafficking crine, and possession of drug
paraphernalia. A notion to suppress the evidence, stenmm ng from
the search of the residence, and a notion to dismss the

i ndictnment, as violative of the prohibition against double
jeopardy, were filed by Long in the Grcuit Court.

The Circuit Court granted Long’s notion to dismss the
i ndictment and indicated that it was unnecessary, therefore, for
the court to address the suppression notion. The hearing judge
concluded that the State viol ated doubl e jeopardy principles
because the State’s Attorney could have consolidated all of the
charges arising fromthe events of 28 Decenber 2006 in the first
District Court case, but failed to do so. The hearing judge
stated that he believed that the State could not separate the
charges and renmarked that the State gets “one trial” in which to
bring all of the charges agai nst Long.

The State filed a tinely appeal to the Court of Speci al
Appeals. The Court of Appeals, onits initiative, issued a wit
of certiorari, before the internedi ate appellate court coul d hear
and deci de the appeal .

Hel d: Reversed. The Court of Appeals held that the State
was not barred by double jeopardy or collateral estoppel from
prosecuting Long for crimes that stemmed fromthe search of the
resi dence.

The Court rejected Long’s first argunent that the Grcuit
Court correctly granted his notion to dismiss the State’s
i ndi ctmrent based on the theory that it violated principles of
doubl e jeopardy. Long argued that because the previously
determ ned charges in District Court, and those contained in the
Circuit Court indictnent, stenmed froma “single event,” and thus
he shoul d not be nmade to defend the charges “pieceneal” in
successi ve prosecutions. The Court found that Long, and the
heari ng judge, appeared to have incorrectly applied relevant |aw
under prevailing double jeopardy analysis. The Court reiterated
that Maryland continues to follow the well-established “sane
evi dence” test (or Blockburger test) for determ ning whether
subsequent prosecutions are barred under the Fifth Anendnent’s
prohi bition agai nst double jeopardy. The Crcuit Court charges
enconpassed separate and distinct offenses, and the evidence
offered by the State in the District Court on the charges tried
there, was unrelated to the evidence that wll be required for
determi nation of the charges in the Crcuit Court indictnent.
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Thus, the Court concluded that application of the sanme evidence
test denonstrated that the Crcuit Court erred in determ ning

t hat doubl e jeopardy precluded the prosecution of the charges in
the Grcuit Court indictnent.

The Court al so rejected Long’s second argunent that the
State was collaterally estopped from prosecuting the charges
contained in the Grcuit Court indictnment against him in |ight
of the District Court’s acquittal of himon the charges in the
first proceeding, as well as the finding that the police officers
conducted a warrantl ess search of the vehicle. The Court noted
that in considering the proper invocation of the principles of
coll ateral estoppel, the critical question to ask is “whether an
I ssue of ultinmate fact has been previously determned in favor of
the defendant.” The Court concluded that the offenses charged by
the indictnent in the Grcuit Court, pursuant to the search
war rant executed on the residence, do not in any way subject Long
torelitigation of any material fact adjudicated during the trial
| eading to his acquittal on the charges in the District Court
case. Furthernore, the Court noted that the offenses which gave
rise to the Gircuit Court indictnent occurred in a separate
| ocation fromwhere the first charged offenses occurred. The
District and Grcuit Court had not, as yet, determ ned the
|l egality of the search of the residence. Thus, the State was not
precluded by principles of collateral estoppel from prosecuting
t he subsequently indicted charges in Crcuit Court.

Long v. State, No. 142, Septenber Term 2007, filed 25 August,
2008. Opinion by Harrell, J.

* k%
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryland dated May
27, 2008, the follow ng attorney has been suspended for thirty
(30) days by consent effective August 1, 2008, fromthe further
practice of lawin this State:

DANI EL HONRD GREEN
*

By an Order of the Court of Appeals of Maryl and dat ed August
8, 2008, the followi ng attorney has been indefinitely suspended
by consent fromthe further practice of lawin this State:

SALADI N ERI C SHAKI R
*

By an Order of the Court of Appeals of Maryland dated August
13, 2008, the followi ng attorney has been indefinitely suspended
by consent fromthe further practice of lawin this State:

PETER DANI EL FARRI S
*

By an Order of the Court of Appeals of Maryland dat ed August
13, 2008, the followi ng attorney has been di sbarred by consent,
effective immediately, fromthe further practice of lawin this
St at e:

BRI AN K. FORD
*

By and Order of the Court of Appeals of Maryl and dated
August 14, 2008, the follow ng attorney has been di sbarred by
consent, effective immediately, fromthe further practice of |aw
in this State:

YALONDA M CHELLE DOUGLAS
*
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By an Order of the Court of Appeals of Maryland dated August
18, 2008, the follow ng attorney has been disbarred by consent
fromthe further practice of lawin this State:

DAVI D ALEXANDER, JR
*

The foll ow ng attorney has been replaced upon the register
of attorneys in the Court of Appeals of Maryland effective August
21, 2008:

CHARLES JAY ZUCKERMAN
*
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