STANDI NG COW TTEE ON RULES
OF PRACTI CE AND PROCEDURE
M nutes of a nmeeting of the Rules Conmttee held in Room
1100A of the People’s Resource Center, 100 Community Pl ace,

Crownsville, Maryland, on Septenber 8, 2000.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Robert L. Dean, Esq. Ti mot hy F. Mal oney, Esq.
Hon. Ellen M Heller Anne C. (gl etree, Esq.
Bayard Z. Hochberg, Esq. Debbie L. Potter, Esqg.
Hon. G R Hovey Johnson Larry W Shipley, derk
Harry S. Johnson, Esqg. Sen. Norman R Stone, Jr.
Hon. Joseph H. H. Kapl an Mel vin J. Sykes, Esq.

Ri chard M Karceski, Esq. Roger W Titus, Esq.
Robert D. Klein, Esq. Robert A. Zarnoch, Esq.

Joyce H. Knox, Esqg.

| n attendance:

Sandra F. Haines, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Mel vin Hirshman, Esqg., Bar Counsel

David D. Downes, Esqg., Chair, Attorney Gievance Conm ssion
J. Donald Braden, Esqg., Attorney Gievance Conmm ssion

M chael Chonel, Esq.

Robert Kershaw, Esq.

Linda H Lanone, Esq.

Harry K. Wbl poff, Esq.

Janes L. Thonpson, Esq.

Buz Wnchester, Director of Legislative Relations, NMSBA
d enn Gossman, Esqg., Deputy Bar Counsel

Hon. Louis A. Becker, Il1l, District Court of Maryland for Howard

County
Ms. Shakun

The Chair convened the neeting. He wel coned the newest

menbers of the Commttee, The Honorable Ellen M Hell er



Adm ni strative Judge of the Crcuit Court of Baltinore City, and

Deborah L. Potter, Esqg., a practitioner in Anne Arundel County.



The Chair thanked the consultants present for attending the
meet i ng.

The Chair asked if there were any additions or corrections
to the mnutes of the April, May, and June Rules Committee
nmeetings. There being none, M. Klein noved that all three sets
of m nutes be approved as presented, the notion was seconded, and
it passed unani nously.

Agenda Item 1. Consideration of proposed anmendnents to Rule
16-802 (Maryl and Judici al Conference)

The Chair presented Rule 16-802, Maryl and Judi ci al

Conference, for the Conmttee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

AMEND Rul e 16-802 to nodify the
obj ectives of the Judicial Conference, to
elimnate the Executive Commttee of the
Maryl and Judi cial Conference, and to add a
Judi ci al Council of the Maryl and Judi ci al
Conf erence, as foll ows:

Rul e 16-802. MARYLAND JUDI Cl AL CONFERENCE

a— (a) Conference Established - Objectives
There is a Judicial Conference, known
as "The Maryl and Judicial Conference," to
o I C o edietal—btoi .
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Marytand and a Judicial Council which is part
of the Maryland Judicial Conference. The
Judi ci al Council guides the Maryl and Judi ci al
Conference in maintaining the cohesiveness,
| eadershi p, and efficacy of the judiciary.
COMVENT
RO I it

stbstanti-ve—ehange—

b— (b) Menbership

The menbers of the Judicial Conference
are the judges of the:

+- (1) Court of Appeals of Maryl and,

2- (2) Court of Special Appeals;

3-(3) GCrcuit courts of the counties;

4- (4) Fhe District Court of Maryl and.
COMVENT

RO I o
stbstanti-ve—ehange—
e~ (c) Chair and—Viece—that+
4+~ The Chief Judge of the Court of

Appeal s of Maryland is the Chair of the
Judi ci al Conference and the Judi ci al Council .



the—Chat+—

& (d) BExeeutt+ve—Commttee Judi ci al Counci
of Maryl and Judi cial Conference

+- (1) Establishnent - Duties

a— (A) There is an—Exeeuttve—Comittee
a Judicial Council of the Judici al
Conf erence. The Bxeeutive—Commttee Judi ci al
Counci|l consists of 49 16 nenbers.

b— (B) Between plenary sessions of the
Maryl and Judi ci al Conference, the EBExecttive
Cormtttee Judi cial Council shall performthe
functions of the Conference and shall:

- (i) Submt recommendations for
the i nprovenent of the adm nistration of
justice in Maryland to the Chief Judge, the
Court of Appeals, and the full Conference, as
appropriate. The BExecutive—Commttee
Judi ci al Council may al so submt
recommendations to the Governor, the Ceneral
Assenbly, or both of them but these
recommendati ons shall be transmtted through
the Chief Judge and the Court of Appeals, and
shall be forwarded to the Governor or Genera
Assenbly, or both, with any comments or
addi ti onal recomendati ons deened appropriate
by the Chief Judge or the Court.

2y (ii) Establish commttees of the
Judi ci al Conference pursuant to section (f)
of this Rule, and approve and coordi nate the
wor k of those committees.

3)> (ii1) Plan educational prograns
to inprove the adm nistration of justice in
Mar yl and.
4> (iv) Plan sessions of the
Conference in conjunction with the Conference
Chair.
2- (2) Menbers

a (A Fhe—15—+electedrnenbers—of—the
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Exeeutive_Commttecarea cifeutcourt—and =
Br-st II II et—Co U'l.t ] Udl ge—f+om ea; eh ell the lse"e'F'

the—Coturt—of—Speetal—Appeats— The Chi ef
Judge, Chief Judge of the Court of Speci al
Appeal s, Chair of the Conference of Circuit
Judges, Chief Judge of the District Court,
State Court Administrator, Chief Cerk of the
District Court, and Chair of the Conference
of Circuit Court Cerks and the judges

appoi nted by the Chief Judge pursuant to
subsection (d)(2)(B) are nmenbers of the
Judi ci al Counci | .

to)r (B) Fhe—-thiref—Jutge—ot—theCourt—of

Appeals—the—Chtet—Judge—of—the—Court—of

. , .
SPee!al 3@peans fhe ?'a:' e:_tpe eﬁ“le'?“ef
Brstr+et—Cotrt—are—renrpbers—of thebExecut+ve
Cormm-ttee—ex—offHectro—wthout—vote—~ The
menbers of the Judicial Council appointed by
the Chief Judge are four circuit court judges
-- two circuit admnistrative judges and two
el ected nenbers fromthe Conference of
Crcuit Court judges, four D strict Court
judges -- two District Adm nistrative judges
and two el ected nenbers of the Adm nistrative
Judges Committee, and one trial court
adm nistrator of a circuit court.

3— (3) Terns

— The term of each
appoi nted nenber shall be two years. The
terms of the nmenbers will be staggered.



5- (4) Vacancies

& |If a vacancy occurs on the
Exeetuttve—€Commttee Judi cial Council because
an eleeted appoi nted nenber resigns fromthe
Commttee Council, |eaves judicial office, or
is appointed or elected to a judicial office
other than the office the nenber held when
eteeted appoi nted to the Commttee Council,
the ! :

the—Chtef—Judge—of—the Court—of Spectal
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ey I A AR
rudge—of—that—ecourt the Chair shall appoint a
repl acenment menber of the Council to serve
for the unexpired bal ance of the
predecessor’s term

e- (e) Secretariat



The Adm nistrative Ofice of the
Courts is the secretariat for the Conference.

Eeeutive—Commttee—Fhe—State—Court
the—Conference—

s o f I it
stbstanttve—echange—
f— (f) Commttees
+- (1) Establishnent

In consultation with the Chair of
t he Judi ci al Conference, the BExeeutive
Commttee Judi cial Council shall establish
the commttees of the Conference it considers
necessary or desirable fromtine to tine.

2- (2) Appoi nt nent

In consultation with the Chair of
t he Judici al Conference, the Ehatr—oef—the
Bxecutive—Commttee Judi ci al Council shal
appoi nt the Chair and nmenbers of each
comm tt ee.

3- (3) Duties

Each comm ttee shall neet at the
time or tines its Chair designates to
receive, discuss, and consider suggestions
pertaining to its area of responsibility.
Each comm ttee shall make reports to the
Exeeuttve—Comm-ttee Judi ci al Council as
requi red by the Gemmttee Council, and shal
submt an annual report to the Jud|C|aI
Conf er ence through t he Exeeuttve—Commttee
Judi ci al Counci

¢~ (g) Sessions of the Conference
The Conference shall neet in genera

session at | east once a year at the tinme and
pl ace designated by the BExectutive—Cormmttee
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Judi ci al Council, unless otherw se ordered by
the Court of Appeals. Each session of the
Conference shall be for the nunber of days
the work of the Conference may require.

COMVENT

This is i | F Rl 120G
—

Source: This Rule is derived from former
Rul e 1226.

Rul e 16-802 was acconpani ed by the foll owi ng Reporter’s
Not e.

The General Court Adm nistration
Subconmi ttee has approved Rule 16-802 as to
form Former Rule 1226 was not drafted by
the Rules Commttee, but was presented to the
Court of Appeals by the Maryl and Judi ci al
Conf erence. The substantive changes to the
Rul e have been recommended by a Leadership
Conf erence convened by Chief Judge Bell in
1999.

Section (a) is derived fromthe “Draft
Report - Judicial Council Recommendations,”
Decenmber 13, 1999. On pages 2 and 3, the
Report suggests that there needs to be sone
adj ustmrent of the objectives of the Judici al
Conf er ence.

Section (b) is unchanged.

Section (c) is derived fromsection (c)
of current Rule 16-802, but the provision
pertaining to the Vice Chair has been
del et ed.

Subsection (d)(1) is derived fromthe
Report entitled “Recommendations to the
Maryl and Judiciary, the Way Forward,” July
23, 1999 and the Draft Report of Decenber 13,
1999. The crux of both reports is the
recommendation to elimnate the Executive
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Comm ttee of the Judicial Conference and
replace it with the Judicial Council.

Subsection (d)(2) is new and is derived
fromthe Decenber 13, 1999 Draft Report and
fromthe Menorandum from Chi ef Judge Bell to
t he Leadership Conference, dated January 21
2000. On pages 3 and 4, the Report
recommends the nenbership of the Judici al
Council. In the nmenorandum Chief Judge Bel
further explains the conposition of the
Judi ci al Counci |

Subsection (d)(3) is in part derived
fromcurrent Rule 16-802 d.3 and is in part
new.

Subsection (d)(4) is derived from
current Rule 16-802 d. 5 (a), the Decenber
13,1999 Draft Report, and the January 21, 2000
Menmor andum from Chi ef Judge Bell. Because the
Chi ef Judge of the Court of Appeals appoints
t hose nmenbers whose position does not
automatically qualify them for Counci
menbership, the current Rul e has been
nodi fied to provide for the Chair to appoint
a repl acenent nenber of the Judicial Council.

Section (e) has been shortened,
elimnating the references to conmttees and
to the Executive Secretary.

Section (f) is changed only to reflect
the change in name to the Judicial Council.

Section (g) is changed only to refl ect
the change in nane to the Judicial Council.

The Chair explained that Rule 16-802 had been anended at the
request of the Chief Judge of the Court of Appeals, Robert M
Bell. The reasons for the changes are explained in the
menor andum from Chi ef Judge Bel|l dated August 21, 2000, which is

included in the neeting materials. (See Appendix 1.) The
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proposal is to have a Judicial Council which will do the work

t hat had been done by the Executive Commttee. Chief Judge Bel
i's persuaded that the new system provides a nore efficient way to
run the judiciary. It is nore consistent with Chief Judge Bell’s
i deas as to how the Maryl and Judicial Conference shoul d operate.
Former Rul e 1226, the predecessor to Rule 16-802 was not drafted
by the Rules Commttee but canme about as a result of the

del i berations of the Maryl and Judicial Conference. Chief Judge
Bell would like the Rules Committee to | ook at the proposed
revised draft of the Rule.

M . Hochberg commented that subsection (d)(4) does not |ist
death as a reason for a vacancy on the Judicial Council. The
Chair pointed out that the | anguage in that provision which reads
a “leaves judicial office” would cover that situation. The Vice
Chair noted that the Rules of Procedure usually have a provision
for the position of a vice chair when the chair of an
organi zation is not available. The Assistant Reporter indicated
that Chief Judge Bell preferred to have no vice chair.

Judge Johnson noved to approve the Rule as presented. The
noti on was seconded, and it passed unani nously.

Agenda Item 2. Consideration of proposed revised Title 16,
Chapter 700 (Discipline and Inactive Status of Attorneys)
drafted by the commttee of two Judges of the Court of Appeals

appoi nted in accordance with an Order of the Court dated June
6, 2000. (See Appendix 2)
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The Chair told the Commttee that the Court of Appeals had
deci ded to appoint a conmttee of the Court to draft a revision
of the Attorney Discipline Rules. The commttee was conposed of
t he Honorable Alan M Wl ner and the Honorable Genn T. Harrell,
Jr., Judges of the Court of Appeals. The Rules Commttee Chair
and Vice Chair, the Reporter to the Rules Commttee, Al bert D.
Brault, Chair of the Attorneys Subcommttee, representatives of
the Maryl and State Bar Association (MSBA) and the bar of
Maryl and, Bar Counsel, and other interested persons net with the
Court’s commttee during the drafting process. The committee
requested that the Rules Conmittee take one nore | ook at the
revised Rules. Then the Rules will be published for conment.

For the discussion today, one approach is to let the consultants
comment on specific Rules or another is to go through the Rul es
page by page. The Vice Chair expressed the view that the

Comm ttee should answer all the questions in bold in the Rules.
The drafting commttee s proposed revision of Title 16, Chapter
200 is set out in Appendix 2, and their Concept Proposal (Rev.
8/8/00) is set out in Appendix 3.

The Reporter said that the Rules are on a fast track. Next
Tuesday, Judges Harrell and Wlner will consider the
recommendations of the Rules Conmttee and neet with nenbers of
the Style Subcommttee to make final changes to the proposal that

Wil be transmtted to all of the Judges on the Court of Appeals.
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After that, the Attorney Disciplinary Rules will be published in

The Maryl and Register with a 20-day comment period. The Court

wi Il consider the Rules on one of its Novenber 2000 conference
days.

The first query is after section (a) of Rule 16-701,
Definitions, on page 9 asking whether the word “l awer” shoul d be
changed to the word “person” in the definition of the term
“attorney.” The Vice Chair answered that the word should be
“person,” and the Commttee agreed by consensus. The second
guestion is whether | awers fromother countries are to be
i ncluded. M. Thonpson, imedi ate past President of the MSBA,
answered that | awers from other countries are included, and the
Committee agreed with this by consensus.

On page 11 after section (k) of Rule 16-701, the query to
the Rules Conmttee pertaining to the definition of the term
“serious crinme” reads as follows: “Should this definition be
limted to crinmes inthe US ? Should it specify the U S., any
state, or territory? Should it include crines commtted anywhere
(including foreign countries) if the underlying conduct would be
a ‘serious crine’ in Maryland (under subsections (k)(1), (k)(2),
or (k)(3)), if the conduct had occurred in Maryl and?” The
Reporter pointed out that this issue had been debated by the
Rules Commttee previously. The Vice Chair asked why the

definition of “serious crinme” should be limted to crines in the
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US It should be serious crines under Maryland | aw and shoul d
be I eft alone. The Reporter commented that the definition should
not provide that any felony is included, because a foreign
country may provide that the act of chewing gumis a felony. M.
Sykes noted that the | anguage “any fel ony under Maryl and | aw
m ght nmean that the felony has to be coommtted in Maryland. M.
Mal oney suggested that the | anguage could be “any fel ony
constituting a crinme under Maryland | aw. ” M. Sykes said that
this nmay cause a jurisdictional problemif the crine is commtted
in England but is not a felony under English law. M. Ml oney
then suggested that it could be “conduct which, if it had
occurred in Maryland, woul d have constituted a felony.”

The Vice Chair remarked that she did not read this provision
to mean that the crinme would have to be commtted in Maryl and.
Her viewis that it means any felony commtted, including one
coommitted in Maryland. M. Sykes suggested that the | anguage
shoul d be changed to clarify the neaning. M. Ml oney reiterated
hi s suggested | anguage whi ch was “conduct which, if it had
occurred in Maryland, would have constituted a felony.” The Vice
Chair inquired if this | anguage woul d exclude a felony commtted
in Maryland. The Chair suggested that subsection (k)(1l) read as
follows: “any crinme, the elenments of which constitute a felony
under Maryland law.” The Conm ttee agreed by consensus to this

change.
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After section (a) of Rule 16-711 on page 13, the query to
the Commttee reads as follows: “How nany | awers and non-
| awyers should be on the Commssion? 9 and 3 per this draft? 8
and 4 per the 144'" Report? 8 and 2 per the current rule? Sone
ot her conbination?” M. Downes expressed the opinion that the
change to nine attorneys and three nenbers was preferable. He
noted that the Attorney Gievance Comm ssion (AGC) was satisfied
with this. The Conmttee agreed by consensus with a nenbership
of nine |lawers and three non-lawers on the Conm ssion.

The Vice Chair drew the Committee s attention to subsection
(b)(4) of Rule 16-712, Bar Counsel, on page 17. She expressed
the concern that since many of the Rules contain the addition of
the I anguage “or renedial” in the phrase “disciplinary or
remedi al action” and in simlar provisions, this should be
consi stent throughout the Attorney Discipline Rules. The
| anguage “or renedi al” should be added to subsection (b)(4) as
wel | as subsection (b)(6) of Rule 16-712. The Comm ttee agreed
by consensus with this suggestion.

The Vice Chair pointed out that in subsection (c)(5) of Rule
16- 713, Peer Review Commttee, on page 19, the word “other”
shoul d be deleted, so that the end of the Rule would read “or any
State.” The Comm ttee agreed by consensus to this change.

After section (d) of Rule 16-713 on page 20, the follow ng

query appears: “Should anything be added to or deleted fromthe
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‘“ineligibility” lists in sections (c) and (d)?” The Vice Chair
commented that the ineligibility list is a good idea. M.
Johnson inquired as to why there is a requirenent of practicing
law for five years to be a nenber of the Peer Review Comm ttee.
Di versi onary cases often involve younger attorneys, and it m ght
be nore appropriate to have a three-year requirenent to allow for
younger attorneys to be appointed to the Peer Review Commttee.
M. Hi rshman expl ained that the policy behind the five-year

provi sion was to appoint nore experienced people to nove the
systemalong. M. Thonpson remarked that the MSBA had adopted
guidelines wwth the five-year provision and a Marti ndal e- Hubbel
“BV’ rating requirenent. The Vice Chair said that she agreed
with M. Johnson as to shortening the anount of tinme necessary to
practice law to be eligible for the Peer Review Commttee. M.
Johnson said that although he understands M. H rshman's
position, he still believes that three years is nore appropriate.
The Comm ttee agreed by consensus to reconmend a three-year

requi renent.

M. Wl poff asked what the term “judge” neans in
subsection (c)(3) of Rule 16-713. Does this include an
admnistrative |law judge, a naster, etc.? M. Hochberg
guestioned what the result is if the judge were retired. M.
gl etree answered that a retired judge would have to be sitting

as a judge to be ineligible for appointnment. The Chair stated
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that retired judges would be able to sit on the panels.

The Vice Chair comented that in subsection (c)(2), the
requi renent that the practice nust be in Maryland i s somewhat
parochi al and should be deleted. The Chair noted that the theory
of peer reviewis that the reviewer knows Maryland practice. The
Vice Chair noted that negligence and discipline are not neasured
by a local standard. The Chair said that he was reluctant to
recommend the elimnation of a residency requirement. M.
Thonpson suggested that this requirenment should renmain as it was
presented, and the Commttee agreed by consensus.

The next query to the Commttee is after section (a) of Rule
16-723, Confidentiality, on page 28 and reads as follows: “The
drafting commttee favors the foll owi ng approach to
confidentiality/ privilege issues with respect to peer review
proceedi ngs (based on portions of proposed new Rule 17-109,

Medi ati on Confidentiality):

Al'l persons present at a peer review
nmeeting shall maintain the confidentiality of
all speech, witing, and conduct nmade as part
of the nmeeting and may not discl ose or be
conpel l ed to disclose the speech, witing, or
conduct in any judicial, adm nistrative, or
ot her proceeding. Speech, witing, or
conduct that is confidential under this Rule
is privileged and not subject to discovery,
but i nformation otherw se adm ssible or
subj ect to discovery does not becone
i nadm ssi ble or protected from di scl osure
solely by reason of its use at the peer
revi ew neeti ng.

s the Rules Conmittee in agreement with this proposal and, if
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so, how should this provision be incorporated in the Rule?”

The Chair questioned as to how nuch that the attorney says
at the peer reviewis fair gane at a hearing downstream Can the
attorney be i npeached on the basis of a prior inconsistent
statenent or does everything said at the peer review renmain
confidential and not a subject for questioning at the evidentiary
hearing that follows? The Vice Chair pointed out that one view
is that the attorney should not be encouraged to lie, and this
coul d be acconplished by allowing the attorney to be inpeached at
trial. The other side of the coinis that if peer reviewis
informal, it may encourage the attorney to recogni ze that his or
her conduct contributed to the problem |If the Rules do not
protect the attorney’ s statenents fromadmssibility at the
evidentiary hearing, the peer review will not be as neani ngful
because the attorney will have to be guarded. Judge Harrel
supports the theory that there should be the sane confidentiality
as in nediation. M. Thonpson added that the NMSBA al so supports
this theory.

M. Hirshnman stated that his office will subpoena
respondents to provide statenents under oath. The Chair inquired
whet her the O fice of Bar Counsel will do this because peer
reviewis confidential, and this will be anticipatory
retaliation. M. H rshman remarked that the attorney shoul d not

be allowed to change his or her story. The Chair comrented that
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even if the Rule provides that an attorney cannot be inpeached by
statenents at the peer review neeting, Bar Counsel can still take
the attorney’ s testinony under oath. One idea is that there
could be a prior inconsistent statenent exception to the general
rule of confidentiality. Generally, attorneys will not lie very
often at peer review, nor wll conplainants. |f nothing can be
done about a prior inconsistent statenment, what will conplainants
think of the process? It is not a good idea to give every
attorney the third degree under oath. M. Hi rshman responded
that that would only be necessary if an attorney fails to
cooper at e when soneone fromthe Ofice of Bar Counsel talks to
the attorney. The Chair noted that in his nine years as a
circuit court judge, less than two percent of people confronted
with a prior inconsistent statenent say that they never nmade the
earlier statenent. It is not a good idea to subpoena everyone
who had been present at peer review to the evidentiary hearing
every tinme a inconsistent statenent is uttered. The Vice Chair
commented that it woul d di scourage vol unteer attorneys and |ay
people fromparticipating in peer reviewif they faced the
possibility of spending days in court testifying about the peer
revi ew proceedi ng.

Judge Hel l er observed that confidentiality pronotes the role
of peer review. She said that she hoped that Bar Counsel would

use good judgment and discretion and not bring in every attorney
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because the peer review hearing is confidential. The Vice Chair
poi nted out that Bar Counsel can use the subpoena to investigate,
but does not always need to take the attorney’ s statenent under
oath. Once peer reviewis over, full discovery is avail able.

The Chair stated that M. Hrshman’s concern is the attorney
changing his or her testinony. The attorney should be pinned
down before the peer review hearing. A deposition after the peer
review hearing will not do Bar Counsel any good. M. Hi rshman
said that nost attorneys will cooperate. |If there is a change in
the story, the investigator will testify. M. H rshman remarked
that he does not envision taking testinony under oath very often.
The Chair suggested that the | anguage presented in the query be

i ncl uded sonmewhere in the Rules. The Vice Chair said that this
can be styled later. The Conmttee agreed by consensus.

After section (d) of Rule 16-723 on page 30, the Commttee
considered the follow ng query: “If what happens at peer review
is absolutely confidential, is subsection (d)(2) needed? |Is
there sone reason this subsection is needed to hel p Bar Counsel ?”
M. Sykes responded that w thout this provision, the Rules would
be at odds with thensel ves, since el sewhere the Rul es provide
that peer reviewis confidential. The provision should remain.
The Comm ttee agreed by consensus with M. Sykes. The Vice Chair
poi nted out that the | anguage “or renedial” should be pl aced

after the word “disciplinary” in subsection (d)(2). The Rules
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shoul d be reviewed to add this | anguage where it i s necessary.

The Chair said that another query for the Commttee is after
section (b) of Rule 16-724, Service of Papers on Attorney, on
page 33. It reads as follows: “These Rules provide for personal
service of a statenent of charges (to go to peer review) and a
petition for disciplinary or renedial action (wth the
availability of the Cients’ Security Trust Fund option if the
attorney cannot be located). Al other papers that are part of
the peer review process and all post-petition papers are served
in the manner provided by Rule 1-321. Should any changes be nade
to these service provisions?” The Vice Chair replied that no
changes are necessary.

The Chair pointed out another query after section (g) of
Rul e 16-732, Investigative Subpoena, on page 39 which reads as
follows: “If the statenment is given in conpliance with a
subpoena, shouldn’t it be under oath? |In the 144'" Report, this
Rul e specified that the statenment should not be under oath -- is
there a reason why it should not be?” The Reporter noted that
the Rules Comm ttee had decided that a statenent given by a
W t ness who i s subpoenaed under this Rule is not under oath. The
drafting commttee changed the Rule to provide that if a person
i s subpoenaed, the statement will be under oath. The drafting
commttee has inquired as to whether there is a good reason for

the statenent not to be under oath. The Chair commented that the
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two nmenbers of the Commttee who had spoken on this issue
previously were not present at the neeting today. Judge Kapl an
verified that the earlier decision had been that the statenents
shoul d not be under oath, and that there has been concern about
the ex parte aspect of the procedure.

The Vice Chair inquired as to why the statenents shoul d be
recorded, if they are not under oath. The Chair asked what the
position of the Conmttee is. M. Hrshman said that he thought
that the statements should be under oath. The Vice Chair
guestioned as to whether the person subject to the subpoena has
the right to counsel. The Chair answered that the person does
not have a right to appointed counsel. M. Hochberg pointed out
t hat subsection (c)(1) of Rule 16-732 provides that the attorney
shall be notified prior to the conclusion of the investigation
t hat Bar Counsel has undertaken an investigation of the attorney.
This means that the attorney may not have been notified of the
investigation until after he or she is subpoenaed. He noted that
the attorney probably is not represented by counsel at this
point, |leaving the attorney nore exposed to the possibility of
perjury allegations being added to the charges against the
attorney. Also, the attorney may not be aware of applicable
privil eges.

M . Thonpson expressed the viewthat if the Rules Conmmttee

feels the attorney’ s statenent should not be under oath, then the
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MSBA reconmends it not be under oath. The Chair suggested that
both alternatives could be included, including a report of the
Commttee’'s position, and the Court of Appeals can nmake the
choice. The Vice Chair commented that the issue is whether the
statenent of the attorney can | ater be used for inpeachnent
pur poses and as the basis of perjury charges. This would be
difficult if the statement is not under oath. The Chair said
that even if it is not under oath, the prior statenent has
i npeachnent value; there is a hearsay exception for recorded
statenments pursuant to Rule 5-802.1. The Vice Chair expressed
the opinion that the statenent should be under oath. The
attorney may want it to be under oath. For a statenent to be
worthwhile, it should be nmade under the penalties of perjury.
She noted her dissent on this issue. The Chair stated that the
Rules Commttee’s nearly unani nous position, wth one dissent, is
that the statements should not be under oath

Turning to page 41, the Reporter pointed out that the choice
of language in section (d) of Rule 16-734, Procedure Upon
Compl etion of Investigation, is dependent upon the decision to be
made about Rule 16-741, Statenent of Charges.

The Chair noted that there is a query after section (f) of
Rul e 16-736, Conditional Diversion Agreenment, on page 50 which
reads as follows: “Should there be any statenent regarding

judicial review or lack of any judicial review of the
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revocation?” referring to revocation of the conditional diversion
agreenents. The Chair questioned as to what happens when the
attorney says that he or she has not defaulted, does not deserve
to be the subject of the action, and there is no reason to go
forward. Should there be a judicial review of the decision?
Once the case gets downstream before a court, the attorney could
argue that the matter was worked out, and the attorney did not
violate the conditions of the agreenent. The Vice Chair said

t hat she thought that there was no judicial review of the issue.
The AGC and the attorney entered into an agreenent. |f the
agreenent is breached, this should be final. The Chair pointed
out that the attorney in mtigation may be arguing that the
agreenent was not vi ol at ed.

The Vice Chair suggested that the Rule could all ow evi dence
of renmediation to be admtted. The Chair observed that to the
extent that there is a disputed issue of fact, the judge wl|
resolve it at sone point. There would be no judicial reviewin
advance. M. Sykes was not sure that he agreed, noting that the
question before the judge woul d be whether or not a violation has
been commtted. It is relevant if the attorney asserts that he
or she should not been before the trial judge on a petition for
di sciplinary action because there has been no breach of the
Condi ti onal Diversion Agreenent. |f the question is whether the

attorney violated certain ethical rules, this assertion may be
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able to brought up on the issue of the determ nation of an
appropriate sanction, or it may not, since the Court of Appeals
determ nes the sanction. Can the attorney introduce evi dence of
the agreenent? The Chair answered that the attorney has the
right to introduce mtigating circunstances. The question is
whet her there should be a rule on this. This is a mtigation
issue, and the circuit court can look into this. The Vice Chair
di sagreed, saying that the attorney entered into the agreenent
and then cannot put on a mini-trial as to whether the AGC was
correct in revoking the agreenent.

The Chair expressed his hesitation about prohibiting the
attorney frombeing able to allege that the AGC breached the
agreenent. The Reporter inquired if this could be handled by a
prelimnary notion filed in the circuit court. The Vice Chair
expressed the opinion that the Rule should not address this. The
Chair agreed. Judge Kapl an suggested that the Rule not be
anended. The Conm ttee agreed by consensus wth this suggestion.

M. Sykes stated that the m nutes should reflect that the
reason the Commttee decided not to add in a statenent regarding
judicial review was based on the understanding that a provision
was unnecessary because the matter could be raised at the
appropriate tine in defense or in mtigation at other
pr oceedi ngs.

Turning to Rule 16-741, the Chair noted that there are two
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alternatives. M. Lanone explained that Alternative 1 requires
the Comm ssion to review every decision of Bar Counsel to file a
Statenent of Charges. This systemcould |lengthen the tinme of the
di sciplinary process by as nuch as 30 days. Alternative 2 is the
system bei ng used now, and the Conmm ssion prefers Alternative 2.
M. Johnson pointed out that under the current system there is a
Revi ew Board. M. Downes remarked that if the Comm ssion had to
review each decision, it would be too tine consumng. M.
Johnson noted that the Review Board reviews the case to determ ne
whether it agrees with Bar Counsel. Under the new system the
Peer Review Panel is nelding two functions, the function of the

| nqui ry Panel and that of the Review Board, into one. M. Downes
said that he had tracked proceedings fromthe Inquiry Panel to
the Revi ew Board, and in 90% of the cases, the recommendati on of
the Review Board was the sane as that of the Inquiry Panel. M.
Lanone remarked that the idea is to get rid of the delay inherent
bet ween the Inquiry Panel, Review Board, and the filing of

char ges.

M. Johnson observed that under the new system the case
goes fromthe Peer Review Panel to the Comm ssion, which serves
as the Review Board and deci des whether the case goes to trial
A concern is if the Comm ssion had seen the case before. There
may be an inherent conflict in Alternative 1. M. Thonpson

commented that the purpose of changing the process is to speed it
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up and nmake it nore efficient, yet preserve fairness and due
process. The elimnation of the Review Board elimnates three to
si x nmonths, but are fairness and due process preserved? M.

Wl poff pointed out that sone of the review nmechanismis
acconpl i shed under Alternative 2 by the Comm ssion considering
the charges before they are filed in the Court of Appeals. Wen
the charges are filed, the matter becomes public. This final
review protects the charges fromgoing public prematurely. M.
Thonpson noted that he preferred Alternative 1. M. Lanone told
the Conmmttee that another alternative that could be considered
is a review by one nenber of the Comm ssion, instead of by the
full Comm ssion, before the Statenment of Charges is fil ed.

The Reporter pointed out that the Statenent of Charges is
still confidential when it goes to the peer review process. It
is public only after peer review is concluded and the Conm ssion
approves the filing of a Petition for D sciplinary or Renedi al
Action. The Chair said that the Statenment of Charges is
contrasted with the Petition for Discipline or Renedial Action.
He asked if the Conmttee preferred Alternative 1 or Alternative
2. The Comm ttee unani nously decided that Alternative 2 was
pr ef er abl e.

Turning to Rule 16-742, Peer Review Panel, the Reporter said
that in section (b) on page 55, there is a choice of whether the

Chair appoints nenbers to the Panel fromthe county or the
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circuit in which the attorney has an office, or if there is no
office, the county or the circuit in which the [ ast known address
of the attorney is |ocated. M. Downes stated that the

Comm ssion prefers that the choice be the word “circuit.” There
have been problens getting panel nenbers in the same county. The
| anguage “if practicable” allows M. Wl poff to go outside of the
county or the circuit, but the Conmm ssion reconmends that the
word “circuit” be the one chosen. M. Titus pointed out that if
practicable, the Chair should appoint by county. M. Qgletree
remar ked that that would be inpossible in her county. The Vice
Chair questioned as to why this has to be fromthe county. M.
Titus replied that this is so that peers know who the attorney is
and are famliar with the practice of law in that county. M.
Lanone said that it has been difficult to fill panels. Draw ng
fromappellate circuits would be of great assistance, especially
in western Maryl and and the Eastern Shore.

The Chair referred to M. Titus’ comrent that he prefers the
sanme county if practicabl e because of peer review involving
people famliar with the practice of lawin that county. M.
Downes remarked that there have been problens with the concept of
“if practicable” in the past. M. Wlpoff first goes to the
county list to set up a panel, then he goes to the circuit, then
statewwde. M. Titus commented that he did not |like the Rule.

He suggested that the term “county” be used, together with a
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Comm ttee note which provides that if it is not practicable to
draw t he panel nenbers fromthe county, then they should be drawn
fromthe circuit. The Vice Chair noted that the word “county”
infers that the panel knows the attorney, which is not necessary.
Deci di ng whether or not the attorney commtted an ethical breach
does not depend on where the panel is |ocated.

The Chair asked for a vote on whether to use the word
“county” or the word “circuit.” Eleven nenbers were in favor of
the word “circuit” and three in favor of the word “county.” The
Chair stated that the Commttee would recommend that the word
“circuit” be used in section (b) of Rule 16-742.

M. Hrshman inquired as to how the Rule covers Maryl and
attorneys who have an office outside of the State. The Reporter
responded that the Rule uses the |anguage “if practicable.” M.
Wl pof f observed that an attorney from Washi ngton, D.C. or
Pennsyl vani a may not have an office in Maryland but may live in
Maryl and. The Chair reiterated that it is not always practicable
to draw all of the panel menbers fromthe sanme county or circuit.

The Vice Chair pointed out that in subsection (a)(1) of Rule
16- 743, Peer Review Process, the reference to Petition for
D sciplinary or Renedial Action is capitalized. |In other places
in the Rules, it is not capitalized. This needs to be
consi stent, and she suggested that the term shoul d be

capitalized. She asked about the Commttee note which is after
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subsection (a)(1). The Reporter responded that Judge Harrell had
witten the note. The Vice Chair inquired whether sonme portion
of the note should be in the body of the Rule. This can be
restyl ed.

M. Wl poff drewthe Commttee’'s attention to subsection
(b)(5) on page 58. He asked whether only the full Comm ssion may
grant a request for a continuance. M. Lanone replied that an
earlier rule covers this. The Reporter inquired if the request
should be in witing. The Chair remarked that an 11'" hour
request may not be in witing. The Vice Chair asked if there
should be a limt on the nunber of extensions. The Chair
answered that there should not be a limt. M. Lanone noted that
for all practical purposes, the Comm ssion does not grant
mul tiple extensions of tine.

The Vice Chair noted that in subsection (c)(1) of Rule 16-
743 on page 59, there is a reference to “lawful” privileges.

She questioned as to why the word “lawful” is necessary. The
Chair answered that Judge Wl ner prefers this wording. Judge
Hel | er suggested that the wording could be “privileges in

Maryl and.” The Chair pointed out that there nmay be privil eges
provi ded by federal law. If the word “lawful” were excl uded,
privileges could be made up. M. Thonpson expressed his
agreenent with the word “lawful.” The Vice Chair suggested that

the wording could be “applicable privileges.”
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Turning to section (a) of Rule 16-752, Order Designating
Judge, on page 62, the Vice Chair asked why the | anguage which
reads “defining the extent of discovery and setting dates for the
conpl etion of discovery, filing of notions, and hearing” is
necessary. She suggested that in its place the | anguage
“pursuant to Rule 2-504" could be substituted, since there are
other itens in that Rule besides the ones listed in section (a).
The Comm ttee agreed by consensus to this suggestion. The
Reporter noted that in Rule 16-756, Discovery, on page 67, there
is a reference to the scheduling order. The Chair asked if this
Rul e should refer to Rule 2-504, but the Vice Chair replied that
the | anguage of Rule 16-756 is appropriate.

The Vice Chair questioned the | ast sentence of section (a)
of Rule 16-757, Judicial Hearing, on page 68 and the Conmttee
note follow ng that section. It is odd to say that renedi al
action is ever relevant to the issue of whether the attorney
commtted an ethical violation. The Reporter said that Judge
Harrell requested this provision so that the circuit court judge
could inquire as to whether there is evidence of renedial action
taken by the attorney. Judge Johnson asked why evi dence of
remedi al action is relevant. The Chair explained that if this is
not allowed, the case will go through judicial review even though
the attorney wishes to allege that he or she participated fully

in an agreenent that had been worked out with Bar Counsel, and

-32-



the attorney has not taken an action or omtted an action that
Bar Counsel is alleging. The attorney ought to be able to get
this evidence admtted. Wthout this provision, the judge may
not be able to inquire about it. The Vice Chair suggested that
there be a sentence providing that the judge nmust allow evidence
of what the attorney has done. M. Hirshman agreed because the
attorney’s license to practice lawis on the line. The Chair
suggested that the new | anguage could state that a respondent may
of fer evidence relevant to the conplainant’s testinony. The
Reporter observed that although evidence of renedial action is
not relevant to the issue of whether the attorney conmtted an
ethical violation, it is relevant to the issue of an appropriate
sanction. An exanple would be an attorney charged with

m smanagi ng his or her law office offering evidence of adopting
better procedures to nanage the office.

Judge Heller comented that trial judges do admt this type
of evidence. The Reporter noted that the trial judge does not
determ ne the sanction. Judge Heller renmarked that sone judges
may not admt the evidence, and there is no remedy. The matter
wll be reviewed on the record. M. Titus expressed the view
that the Conmttee note should be placed into the body of the
Rul e. The Chair observed that the wording of the Commttee note
is a problem It should provide that Bar Counsel may not

i ntroduce evidence of an attorney’s renedial action, but may
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respond to it. The Vice Chair asked why Bar Counsel would
i ntroduce such evidence, and the Chair responded that Bar Counsel
may want the evidence admtted. The Chair questioned whet her
Judge Harrell’s intention was that Bar Counsel cannot introduce
evi dence of an attorney’s renedial action but may respond to it.
The Reporter answered that this was Judge Harrell’s intention.

The Vice Chair pointed out that providing that evidence of
remedi al action is adm ssible makes a conplete record for the
Court of Appeals. M. Titus suggested that the Conmittee note be
stricken, and the follow ng | anguage be added after the |ast
sentence of section (a): “and Bar Counsel shall be permtted to
respond.” The Commttee agreed by consensus to this change.

The Chair drew the Conmttee’s attention to Rule 16-759,
Di sposition, on page 71. He explained the history of the two
alternatives, noting that H Thomas Howell, Esq., fornerly a
menber of the Rules Comnmttee who had drafted the first version
of the revised Attorney Discipline Rules, had drafted
Alternatives 1 and 2 so that the Rule woul d expressly provide

whet her the Court nakes a de novo or a sufficiency the evidence

review of the findings of fact. The Vice Chair expressed the
view that Alternative 3 is preferable because the Court of
Appeal s only |l ooks at the facts if exceptions are filed. This
reflects reality because if no exceptions are filed, it is

unrealistic for the entire record to be reviewed. She suggested



that in subsections (b)(2)(A and (B) the language “in its

di scretion” should be deleted. M. Sykes comented that the
standard of review should be a conbination of Alternatives 1 and
3. It is inportant that the Court actually determ ne where there
is proof by clear and convincing evidence. |If no exceptions are
filed, the Court would not have to review the findings of fact.

| f exceptions are filed, the Court determ nes whether the matter
in issue has been proved by clear and convincing evidence. He
said that he would not |like to see the standard as sufficiency of
the evidence. He suggested that subsection (b)(1l) be retained.

| f exceptions are taken on the issue of m sconduct or incapacity,
the Court ought to decide if the case has been made by clear and
convi nci ng evidence. The Chair suggested that one way to put
this into the Rule is to include | anguage in subsection (b)(2)(B)
that provides that if exceptions are filed, the Court of Appeals

shal|l review de novo the issue of whether the findings of fact

are supported by the requisite standard of proof.

M. Titus questioned whether the standard should be the sane
as the one in the Judicial D sabilities Comm ssion Rules. The
Reporter commented that the attorney discipline process is not
the same as the judicial discipline process. M. Sykes noted
that the review by the Court of Appeals ought to be a reviewto
deci de whet her m sconduct or incapacity has been proven by clear

and convincing evidence. The Vice Chair commented that the first
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sentence of subsection (b)(2)(B) of Alternative 3 already
provides this. M. Sykes suggested that the | anguage of
subsection (b)(2)(B) should be that the findings of fact “have
been proven.” The Vice Chair suggested that the | anguage read as
follows: “...the findings of fact have been proven by...”. The
Comm ttee agreed by consensus to this change. The Chair asked
whet her Alternative 3 as anended was agreeable to the Commttee,
and the Commttee indicated its agreenent.

Turning to Rule 16-760, Order | nposing Discipline or
| nactive Status, the Chair pointed out that there is a query
after subsection (c)(7) on page 76 which reads as foll ows:
“Shoul d the period of six nonths be changed to one year?”,
referring to the tine for the period of suspension necessary to
require the respondent to renove a listing in a tel ephone
directory or law listing suggesting that the respondent is
eligible to practice law. The Vice Chair remarked that the
listings usually last for one year. M. Thonpson suggested that
one year would be appropriate. The Commttee agreed by consensus
to the one-year period.

The Chair drew the Commttee’ s attention to subsection
(c)(3) of Rule 16-772, Consent to Discipline or Inactive Status,
on page 92 of the Rul es package. He explained that the added
| anguage provides that a |icensed psychologist is able to certify

an attorney’s conpetence to sign the affidavit. This is not a
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certificate of inconpetency. There being no conmment, the change
was approved as presented.

The Reporter drew the Commttee’ s attention to the query on
page 101 after subsection (a)(1l) of Rule 16-776, Injunction,
Expedited Di sciplinary Action, which query reads as foll ows:
“Shoul d Bar Counsel be able to file without prior approval or
shoul d there be prior approval by the Chair of the Conm ssion,
the Comm ssion, or the Court? Particularly as to the suspension
or restriction of the attorney’s practice, should the process be
initiated by a filing in the Court of Appeals, rather than in a
circuit court?” This refers to applying for injunctive relief
agai nst an attorney. The Vice Chair asked what the context of
this suggested change is. The Chair replied that at the | ast
wor k session of the drafting commttee, it was noted that the
power to suspend an attorney or restrict an attorney’s practice
of lawrests wth the Court of Appeals. Does the portion of this
Rule allowing a trial court to grant injunctive relief
restricting the attorney’s practice go too far?

The Vice Chair comented that the Rules Cormmttee had
previously approved this Rule in essentially the same form The
only change is the addition of the words “Chair of the” in
subsection (a)(1). M. Downes explained that this was added so
that the full Comm ssion does not have to approve the application

for an injunction. The Vice Chair remarked that on the one hand,

-37-



it is quicker for the Chair of the Conm ssion to approve the
application, instead of the full Conmm ssion; on the other hand,
initiating the process by filing in the Court of Appeals may be
very slow. The Reporter pointed out that there are four options
-- no prior approval of the application for an injunction by Bar
Counsel, approval by the Chair of the Conm ssion, approval by the
entire Conmm ssion, or approval by the Court of Appeals.

Judge Kapl an expressed the opinion that this Rule is
necessary. Courts are issuing injunctions wthout the benefit of
arule. Sonetines the attorney has stolen noney in bank accounts
in the attorney’s nanme, and nore noney can be easily renoved from
t hose accounts. An injunction is immedi ately delivered to the
financial institution to stop the attorney fromrenoving the
noney.

M. Titus suggested that the Chair of the Peer Review
Commi ttee could approve the application for an injunction to keep
the Comm ssion frombeing tainted. M. Hochberg remarked that in
a real energency situation, the Rule as drafted could be
restrictive if the Chair of the Comm ssion were unavailable. It
m ght be preferable to add an alternative of any other nenber of
t he Comm ssion being able to approve the application. The
Reporter pointed out that the Vice Chair of the Comm ssion can
act in the Chair’s place. The Chair said that approval by the

Chair of the Comm ssion provides sufficient protection. He
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suggested that the Rule be approved as drafted, and the Commttee
agreed with this suggestion by consensus.

The Chair drew the Conmttee’s attention to the query after
section (f) of Rule 16-777, Conservator of Client Matters, on
page 105. The query reads as follows: “Should the conservator’s
authority, other than transitional, end when and if the personal
representative is appointed, especially with respect to the sale
of the practice?” The Chair responded that this is covered,
subject to further order of court. The Rule need not address
this. The Vice Chair asked where in the Rule does it inply that
the conservator’s authority does not end at this point. The
Chair said that the drafting conmttee was satisfied that the
| anguage of the Rule takes care of this situation.

The Assistant Reporter pointed out a typographical error in
section (n) of Rule 16-781, Reinstatenent, on page 115. The
reference to “Rule 17-759" should be “Rule 16-759.”

M. Titus drew the Commttee's attention to subsection f 1
of Rule 16-811 at the end of the package of Rules on page 119.
He asked if the language in part (B) which reads “who are
residents of the county” should be deleted. The Reporter noted
that this | anguage appears in the fornmer and current predecessor
Rules. M. Titus expressed the viewthat it is not necessary to
be a resident; maintaining an office for the practice of lawis

sufficient contact with the | ocal bar association to be a menber
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of it. The Reporter comented that sone Maryl and attorneys work
for the U S. Governnent in Washington, D.C, but |ive sonewhere
el se and should be eligible for nenbership in the county in which
they live. To take care of this situation, the word “or” could
repl ace the word “and.” The Vice Chair questioned as to why
this definition is necessary. The Reporter replied that this
definition is present in the current Attorney D scipline Rules.
It is not included in the proposed revised rules. It is used in
Rul e 16-811. Therefore, it is appropriate for the definition of
the termto be transferred to that Rule. The Chair suggested
that no change be nmade, and the Conm ttee agreed.

Agenda Item 3. Consideration of proposed amendnents to certain
rules in Title 6, Settlement of Decedents’ Estates: Rule 6-122
(Petitions), Rule 6-207 (Letters of Adm nistration), Rule 6-404

(I'nformation Report), Rule 6-433 (Subsequent Procedure on
Petition to Caveat), and Rule 6-455 (Modified Adm nistration)

After the lunch break, M. Sykes explained that the Probate
Subconmi ttee suggested nodi fying several of the Probate Rules to
conformto | egislative changes. He presented Rule 6-122,

Petitions, for the Commttee' s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 6-122 to change the dollar anpbunt of what
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constitutes a small estate, and to delete the percentages |isted
as the anobunts of direct and collateral inheritance tax, as

foll ows:
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Rul e 6-122. PETITI ONS

(a) Petition for Probate

The Petition for Probate shall be in the follow ng form

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF WLLS FOR

I N THE ESTATE OF:

ESTATE NO.

FOR:

[ ] REGULAR ESTATE [ ]SMALL ESTATE [ ] WLL OF NO ESTATE
PETI TI ON FOR PROBATE PETI TI ON FOR Conplete itens 2
Estate value in ADM NI STRATI ON and 5
excess of $26,066 Estate val ue of
$30, 000. (If spouse $26,-666 $30, 000
is sole heir or or less. (If spouse
| egat ee, $50, 000.) is sole heir or
Conpl ete and attach | egat ee, $50, 000.)

Schedul e A Compl ete and attach
Schedul e B.

The petition of:

Nane Addr ess
Narme Addr ess
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Name Addr ess

Each of us states:

1. | am(a) at |least 18 years of age and either a citizen of
the United States or a pernanent resident alien spouse of the
decedent or (b) a trust conpany or any other corporation
authorized by law to act as a personal representative.

2. The Decedent, ,

was domciled in ,
(County)

St at e of and di ed on the

day of : , at

(pl ace of death)
3. If the decedent was not domciled in this county at the
time of death, this is the proper office in which to file this

petition because:

4. | amentitled to priority of appointnent as personal
representative of the decedent's estate pursuant to 85-104 of the

Estates and Trusts Article, Annotated Code of Maryl and because:

and I am not excluded by 85-105 (b) of the Estate and Trusts
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Article, Annotated Code of Maryland from serving as personal
representative.

5. | have nade a diligent search for the decedent's will and
to the best of ny know edge:
[ ] none exists; or

[ ] the will dated (itncluding codicils, if

any, dated ) acconpanyi ng

this petitionis the last will and it canme into ny hands in

the foll om ng manner:

and the nanes and | ast known addresses of the w tnesses are:

6. Ot her proceedings, if any, regarding the decedent or the

estate are as foll ows:

7. If any information required by paragraphs 2 through 6 has

not been furnished, the reason is:

8. If appointed, | accept the duties of the office of
personal representative and consent to personal jurisdiction in

any action brought in this State against ne as personal



representative or arising out of the duties of the office of
personal representative.
WHEREFORE, | request appoi ntnent as personal representative
of the decedent's estate and the following relief as indicated:
[ ] that the will and codicils, if any, be admtted to
adm ni strative probate;
[ ] that the will and codicils, if any, be admtted to judicial
pr obat e;
[ ] that the will and codicils, if any, be filed only;

[ ] that the followi ng additional relief be granted:

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing petition are true to the best of ny

know edge, information, and belief.

At t or ney Petitioner Dat e

Addr ess Petitioner Dat e

Petitioner Dat e

Tel ephone Nunmber Tel ephone Nunber (optional)

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF WLLS FOR
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I N THE ESTATE OF:

ESTATE NO.

SCHEDULE - A
Regul ar Estate

Esti mat ed Val ue of Estate and Unsecured Debts

Personal property (approximate value) .......... $

Real property (approximate value) .............. $

Val ue of property subject to:

(a) Direct Inheritance Tax of 1% % ....... $
(b) Collateral Inheritance Tax of 6% % ... $
Unsecured Debts (approximate anount) ........ $

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing schedule are true to the best of ny

know edge, information, and belief.

Att or ney Petitioner Dat e
Addr ess Petitioner Dat e
Petitioner Dat e

Tel ephone Nunber Tel ephone Nunber (optional)



(FOR REG STER S USE)

Saf ekeeping Wl ls Custody WIlls

Bond Set $ Deput y

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF W LLS FOR
I N THE ESTATE OF:

ESTATE NO.

SCHEDULE - B

Smal| Estate - Assets and Debts of the Decedent

1. | have nmade a diligent search to discover all property and
debts of the decedent and set forth bel ow are:

(a) Alisting of all real and personal property owned by the
decedent, individually or as tenant in comon, and of any other
property to which the decedent or estate would be entitl ed,

i ncl udi ng descriptions, values, and how t he val ues were

det er m ned:

(b) Alisting of all creditors and claimants and the anmounts

cl ai med, including secured*, contingent and di sputed cl ai ns:
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2. Al'lowabl e funeral expenses are $ ; statutory

fam |y all owances are $ ; and expenses of

adm nistration clained are $

3. Attached is a List of Interested Persons.

*NOTE: 85-601 f€) (d) of the Estates and Trusts Article,
Annot at ed Code of Maryland "For the purpose of this subtitle -
value is determ ned by the fair market value of property |ess
debts of record secured by the property as of the date of death,
to the extent that insurance benefits are not payable to the lien
hol der or secured party for the secured debt."

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing schedule are true to the best of ny

know edge, information, and belief.

At t or ney Petitioner Dat e
Addr ess Petitioner Dat e
Petitioner Dat e

Tel ephone Nunber Tel ephone Nunber (optional)

(b) Oher Petitions
(1) Generally
Except as otherwi se provided by the rules in this Title

or permtted by the court, an application to the court for an
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order shall be by petition filed wwth the register. The petition
shall be in witing, shall set forth the relief or order sought,
and shall state the legal or factual basis for the relief
requested. The petitioner may serve on any interested person and
shal |l serve on the personal representative and such persons as
the court may direct a copy of the petition, together with a
notice informng the person served of the right to file a
response and the tinme for filing it.
(2) Response
Any response to the petition shall be filed within 20
days after service or wwthin such shorter tinme as may be fixed by
the court for good cause shown. A copy of the response shall be
served on the petitioner and the personal representative.
(3) Order of Court
The court shall rule on the petition and enter an
appropri ate order.
Cross reference: Code, Estates and Trusts Article, 882-102 (c),

2-105, 5-201 through 5-206, and 7-402.

Rul e 6-122 was acconpani ed by the follow ng Reporter’s Note.
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The 2000 Legi sl ature enacted House Bill
322 (Chapter 118) which changed the anmount of
the property constituting a snall estate from
$20, 000 to $30,000. The Legislature added a
new provi sion which establishes a limtation
of $50,000 for a small estate if the
surviving spouse is the sole | egatee or heir
of the decedent. The Probate/Fiduciary
Subcomm ttee i s proposing changes to Rule 6-
122 (a) to conformto the new | egislation.
The Legi sl ature passed Senate Bill 1 (Chapter
497) which al so changed the percentage of the
val ue of property subject to direct and
collateral inheritance tax. Because these
per cent ages change frequently, the
Subconmittee is recommendi ng that the
per cent age anount be del eted from Schedul e A
The Subcommittee is suggesting that the
Regi sters of WIlls distribute a sheet with
t he appropriate percentages along with the
probate fornms. There is also an incorrect
statutory citation in the note in Schedule B
whi ch the Subconm ttee has corrected.

M. Sykes told the Subconmttee that the 2000 | egislative
sessi on passed House Bill 322 (Chapter 118), which raised the
anount of the property constituting a small estate from $20, 000
to $30, 000 and whi ch added a new provision establishing a
[imtation of $50,000 for a snall estate if the surviving spouse
is the sole |l egatee or heir of the decedent. These changes are
reflected in the beginning of section (a) of Rule 6-122. The
| egi sl ature al so passed Senate Bill 1 (Chapter 497), which
changed the percentage of the value of property subject to direct
and collateral inheritance tax. Rather than changing the

percentage amounts in Schedule A, the Subcommttee is proposing
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to leave a blank line for the percentage to be filled in
dependi ng on the statutory anmount in effect. 1In the note after
section 3. of Schedule B, an incorrect statutory reference has
been anended. There being no discussion, the Commttee approved
t hese changes by consensus.

M. Sykes presented Rule 6-207, Letters of Adm nistration,

for the Commttee's consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 200 - SMALL ESTATE
AMEND Rul e 6-207 to add anot her category

to the letters of admnistrati on of a snal
estate, as foll ows:

Rul e 6-207. LETTERS OF ADM NI STRATI ON

Letters of admi nistration to the
personal representative shall be in the
followng form

STATE OF MARYLAND
LETTERS OF ADM NI STRATI ON

OF SMALL ESTATE

Est at e No.

| certify that adm nistration of the
Estate of
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was granted on the __ day of

(mont h) (yearj
to
as personal representative and the
appointnent is in effect this day of
(mont h) ' (year)'

[ ] WII probated

(date)
[ ] Intestate estate.

[ ] Unprobated WII —Probate Not
Requi r ed.

Regi ster of WIlls for

VALI D ONLY | F SEALED WTH THE SEAL OF THE
COURT OR THE REG STER

Cross reference: Code, Estates and Trusts
Article, 886-103 and 6-104.

Rul e 6-207 was acconpani ed by the follow ng Reporter’s Note.

On behalf of all of the Registers of
WIlls in Maryland, the Register of WIlls for
Caroline County has requested the addition of
a new category to the letters of
adm nistration of a small estate. The
addi ti onal category would read “Unprobated
WI|l —Probate Not Required.” This would
cover the situation where a will does not
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have to be probated because the all owances
exceed the assets. Apparently, sone people
are upset that this situation is currently
classified as “intestate estate,” since the
decedent dies with a wll.

M. Sykes explained that the Registers of WIlls of Mryl and
have requested the addition of a new category in the letters of
adm nistration of a small estate. This reads “Unprobated WII --
Probate Not Required.” Wen the all owances exceed the anmount of
the estate, the current category of “Intestate Estate” is not
appropriate, since the decedent died with a will. There being no
di scussion, the Commttee approved by consensus the change to the
Rul e.

M. Sykes presented Rule 6-404, Information Report, for the

Committee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-404 to nodify the information report to refl ect
the statutory changes broadeni ng the class of people who are

exenpt frominheritance tax, as foll ows:

Rul e 6-404. | NFORVATI ON REPORT
Wthin three nonths after appointnent, the personal

representative shall file with the register an information report
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in the follow ng form

[ CAPTI ON]

Dat e of Death

[ ] Wth [ ] Wthout WII

| NFORMATI ON REPORT
1. a. At the tinme of death did the decedent have any interest
as a joint owner (other than with a sturwi-ving—Spoeuse person
exenpted frominheritance tax by Code, Tax Ceneral Article, 87-
203) in any real or |easehold property located in Maryland or any
personal property, including accounts in a credit union, bank, or
ot her financial institution?

[ ] No [ ] Yes If yes, give the follow ng information
as to all such jointly owned property:

Name, Address, and Rel ationship Nat ur e of Total Val ue
of Joi nt Owner Property of Property

1. b. At the tine of death did the decedent have any i nterest
in any real or |easehold property |ocated outside of Mryl and
either in the decedent's own nane or as a tenant in commobn?

[ ] No[ ] Yes | f yes, give the follow ng
information as to such property:



Address, and Nature of Property Case Nunber, Nanes, and
Location of Court Were
Any Court Proceedi ng Has
Been Initiated Wth
Ref erence to the Property

2. Except for a bona fide sale or a transfer to a person
exenpted frominheritance tax pursuant to Code, Tax Ceneral
Article, 87-203, within two years before death did the decedent
make any transfer—ether—than—abona—++de—sate,- of any materi al
part of the decedent's property in the nature of a final
di sposition or distribution, including any transfer that resulted

in joint ownership of property?

[ 1 No [ ] Yes I f yes, give the follow ng
information as to each transfer.

Dat e of Nane, Address, and Rel a- Nat ur e of Total Val ue

Tr ansfer tionship of Transferee Property of Property

Transferred

3. Except for interests passing to a person exenpted by Code,

Tax Ceneral Article, 87-203, at the time of death did the
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decedent have (a) any interest |ess than absolute in real or
personal property over which the decedent retai ned dom nion while
alive, including a P.O D. account, (b) any interest in any
annuity or other public or private enpl oyee pension or benefit

pl an that—s—taxabteforfederal—estatetax—purposes— (c) any
interest in real or personal property for life or for a term of
years, or (d) any other interest in real or personal property

| ess than absolute, in trust or otherw se?

[ 1 No [ ] Yes I f yes, give the follow ng
informati on as to each such
i nterest:

Nane, Address, and

Description of In- Date and Type of Rel ati onshi p of
terest and Anpunt | nstrunent Establ i shing Successor, Owner,
or Val ue | nt er est or Beneficiary

| solemmly affirmunder the penalties of perjury that the
contents of this report are true to the best of ny know edge,
information, and belief.

Dat e:

Per sonal Representative(s)
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At t or ney

Addr ess

Tel ephone Nunber

Cross reference: Code, Tax General Article, 887-201 and 7-224.
See Code, Estates and Trusts Article, 81-401 and Code, Fi nanci al
Institutions Article, 81-204 concerning transfers on death of
funds in nmultiple party accounts, including P.O D. accounts. See
in particular 81-204 (b)(8) and (b)(10), defining multiple party
and P. O D. accounts

Rul e 6-404 was acconpani ed by the followi ng Reporter’s Note.

The Probate/Fiduciary Subcommittee is
recommendi ng that the information report be
changed to refer to Code, Tax Article, 87-203
whi ch was changed by the 2000 | egislature to
broaden the class of persons exenpted from
inheritance tax. 1In reference to pension or
benefit plans, the Subcomm ttee is proposing
to delete the | anguage in question 3 which
reads “that is taxable for federal estate tax
pur poses” because the plans are specifically
exenpted fromtax by 87-203 of the Tax
General Article.

The proposed changes to Rule 6-404 in sections 1., 2., and
3. of the information report take account of the fact that the
cl ass of persons exenpted frominheritance tax has been broadened
by the passage of Senate Bill 1. 1In section 3., the Subcommttee
is reconmending the deletion of the |anguage “that is taxable for

federal estate tax purposes,” because the plans are specifically
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exenpted fromtax by 87-203 of Code, Tax CGeneral Article. There
being no coment, the Commttee approved these changes by
consensus.

M. Sykes presented Rul e 6-433, Subsequent Procedure on

Petition to Caveat, for the Commttee s consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AVEND Rul e 6-433 to correct a reference
to a renunmbered section of Rule 6-122, as
foll ows:

Rul e 6-433. SUBSEQUENT PROCEDURE ON PETI TI ON
TO CAVEAT

The procedure for responding to and
deciding the petition to caveat shall be
governed by seettons section (b) and—{e) of
Rul e 6-122.

Rul e 6-433 was acconpani ed by the follow ng Reporter’s Note.

Mel Sykes pointed out that section (c)
of Rule 6-122 no |onger exists, since the
Rul e was renunbered in 1998. The reference
in Rule 6-433 to section (c) of Rule 6-122
has to be corrected.

M. Sykes explained that this is a “housekeepi ng” change to

correct a reference to “Rule 6-122 (c)” in Rule 6-433. Rule 6-
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122 (c) no longer exists, and the correct reference is to “Rule
6-122 (b).” The Conmttee agreed by consensus to this change.
M. Sykes presented Rule 6-455, Modified Adm nistration, for

the Commttee’ s consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 400 - ADM NI STRATI ON OF ESTATES

AMEND Rul e 6-455 to renove the percentage anmount for direct
and collateral inheritance tax and to renbve the categories

listed for exenpt distribution, as foll ows:

Rul e 6-455. MODI FI ED ADM NI STRATI ON

(a) Cenerally
When aut hori zed by law, an election for nodified
adm nistration may be filed by a personal representative within
three (3) nonths after the appointnment of the personal
representative.
(b) Form of Election
An el ection for nodified adm nistration shall be in the

followng form

BEFORE THE REG STER OF WLLS FOR ,  MARYLAND

ESTATE OF Estate No.

-59-



ELECTI ON OF PERSONAL REPRESENTATI VE FOR

MCDI FI ED ADM NI STRATI ON

1. | elect Modified Adm nistration. This estate qualifies
for Modified Adm nistration for the foll ow ng reasons:

(a) The decedent died on [ ] with a wll or

[ ] without a will.
(b) This Election is filed within 3 nonths fromthe date of

nmy appoi nt mrent whi ch was on

(c) [ 1 Al residuary legatees naned in the will or [ ] al
heirs of the intestate decedent are limted to:
[ ] The personal representative, [ ] a surviving spouse,
[ ] children of the decedent.
(d) Consents of the persons referenced in 1 (c) are [ ] filed
herewith or [ ] were previously filed.
(e) The estate is solvent and the assets are sufficient to
satisfy all specific |egacies.
(f) Final distribution of the estate can be nmade within 12
nmont hs after the date of ny appointnent.
2. Property of the estate is briefly described as foll ows:

Description Esti mat ed Val ue

-60-



3. | acknow edge that | nust file a Final Report Under
Modi fied Adm nistration no later than 10 nonths after the date of
appoi ntment and that, upon request of any interested person, |
must provide a full and accurate Inventory and Account to al
i nterested persons.

4. | acknow edge the requirenent under Modified
Adm nistration to make full distribution within 12 nonths after
the date of appointnent and | understand that the Register of
WIlls and Orphans' Court are prohibited fromgranting extensions
under Modified Adm nistration.

5. | acknow edge and understand that Modified Adm nistration
shall continue as long as all the requirenents are net.
| solemmly affirmunder the penalties of perjury that the
contents of the foregoing are true to the best of ny know edge,

i nformati on and bel i ef.

Att or ney Per sonal Representative
Addr ess Per sonal Representative
Addr ess

Tel ephone

(c) Consent
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An el ection for nodified admnistration may be filed if
all the residuary |l egatees of a testate decedent and the heirs at

| aw of an intestate decedent consent in the follow ng form

BEFORE THE REG STER OF WLLS FOR ,  MARYLAND

ESTATE OF Est at e No.

CONSENT TO ELECTI ON FOR
MCDI FI ED ADM NI STRATI ON

| ama [ ] residuary legatee or [ ] heir of the decedent who
died intestate. | consent to Mdified Adm nistration and
acknow edge that under Mdified Adm nistration:

1. Instead of filing a formal Inventory and Account, the
personal representative will file a verified Final Report Under
Modi fied Adm nistration no later than 10 nonths after the date of
appoi nt ment .

2. Upon witten request to the personal representative by
any legatee not paid in full or any heir-at-law of a decedent who
died without a will, a formal Inventory and Account shall be
provi ded by the personal representative to the |egatees or heirs
of the estate.

3. At any tine during admnistration of the estate, | may
revoke Modified Adm nistration by filing a witten objection with
the Register of WIls. Once filed, the objection is binding on
the estate and cannot be w t hdrawn.

4. |If Modified Adnministration is revoked, the estate wil
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proceed under Adm nistrative Probate and the personal
representative shall file a formal Inventory and Account, as
required, until the estate is closed.

5. Unless | waive notice of the verified Final Report Under
Modi fi ed Adm nistration, the personal representative wll provide
a copy of the Final Report to ne, upon its filing which shall be
no later than 10 nonths after the date of appointnent.

6. Final Distribution of the estate will occur not |ater
than 12 nonths after the date of appointnment of the personal

representative.
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Si gnature of Residuary Legatee [ ] Surviving Spouse [ ] Child
or Heir [ ] Residuary Legatee or Heir

serving as Personal

Representati ve

Type or Print Nanme

Si gnature of Residuary Legatee [ ] Surviving Spouse [ ] Child
or Heir [ ] Residuary Legatee or Heir

serving as Personal

Representati ve

Type or Print Nanme

(d) Final Report
(1) Filing
A verified final report shall be filed no |later than 10
mont hs after the date of the personal representative's
appoi nt nent .
(2) Copies to Interested Persons
Unl ess an interested person waives notice of the verified
final report under nodified adm nistration, the personal
representative shall serve a copy of the final report on each
i nterested person.
(3) Contents
A final report under nodified adm nistration shall be

in the follow ng form

BEFORE THE REAQ STER OF WLLS FOR ,  MARYLAND
ESTATE OF Estat e No.
Dat e of Death Dat e of Appoi nt nent

of Personal Repre-
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FI NAL REPORT UNDER MODI FI ED ADM NI STRATI ON

(Must be filed within 10 nonths after the date of appointnent)

|, Personal Representative of the estate, report the
fol | ow ng:

1. The estate continues to qualify for Mdified
Adm ni stration as set forth in the Election for Mdified
Adm nistration on file with the Register of WIIs.

2. Attached are the follow ng Schedul es and supporting

attachnents:

Total Schedule A: Reportable Property ............... $
Total Schedule B: Paynents and Di sbursenents ........ $(_ )
Total Schedule C. Distribution of Net Reportable

Property ............... $

3. | acknow edge that:

(a) Final distributions shall be made within 12 nonths
after the date of ny appoi ntnment as personal representative.

(b) The Register of WIls and Orphans' Court are prohibited
fromgranting extensions of tine.

(c) If Modified Administration is revoked, the estate shal
proceed under Adm nistrative Probate, and I will file a formnal
| nventory and Account, as required, until the estate is closed.

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing are true to the best of ny know edge,
information, and belief and that any property val ued by ne which

| have authority as personal representative to appraise has been
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val ued conpletely and correctly in accordance with | aw.

Attorney Signature Per sonal Representative Dat e
Addr ess Per sonal Representative Dat e
Addr ess Per sonal Representative Dat e
Tel ephone

CERTI FI CATE OF SERVI CE OF
FI NAL REPORT UNDER MODI FI ED ADM NI STRATI ON

| hereby certify that on this __ day of ,

delivered or nuailed, postage prepaid, a copy of the foregoing
Fi nal Report Under Modified Adm nistration and attached Schedul es

to the foll owi ng persons:

Nanmes Addr esses
Att or ney Per sonal Representative
Addr ess Per sonal Representative

Cty, State, Zip Code
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Tel ephone Nunber

FOR REG STER OF WLLS USE

Di stributions subject to collateral Tax thereon
tax at 1 11% %
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Distribution subject to collateral Tax thereon
tax at 6% %

Distribution subject to direct tax __ Tax thereon
at +06161% %

Distribution subject to direct tax Tax thereon
at—1%

Exenpt distributions te—spouse
Exenpt distributions te—chartties

Exenpt distributions te—persons
not—exceeding—$156(decedents—
vt . 4/ 98

not—exceeding—$1,000(decedents
tyrg—on—or—after—1+198)

Total I nheritance Tax due

Total Inheritance Tax paid

G oss estate Probate Fee & Costs
Col | ect ed

FI NAL REPORT UNDER MODI FI ED ADM NI STRATI ON
SUPPORTI NG SCHEDULE A

REPORTABLE PROPERTY

ESTATE OF Est at e No.
Basi s of
| t em No. Description Val uati on Val ue
TOTAL REPORTABLE PROPERTY OF THE DECEDENT $

(Carry forward to Schedule C)
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| NSTRUCTI ONS
ALL REAL AND PERSONAL PROPERTY MJUST BE | NCLUDED AT DATE OF
DEATH VALUE. TH' S DOES NOT | NCLUDE | NCOVE EARNED DURI NG
ADM NI STRATI ON OR CAPI TAL GAINS OR LOSSES REALI ZED FROM THE SALE
OF PROPERTY DURI NG ADM NI STRATI ON.  ATTACHED APPRAI SALS OR COPY

OF REAL PROPERTY ASSESSMENTS AS REQUI RED:

1. Real and | easehold property: Fair market val ue nust be
established by a qualified appraiser. For decedents dying on or
after January 1, 1998, in lieu of a formal appraisal, real and
| easehol d property may be valued at the full cash value for
property tax assessnent purposes as of the nost recent date of
finality. This does not apply to property tax assessnent

pur poses on the basis of its use val ue.

2. The personal representative nmay value: Debts owed to the
decedent, including bonds and notes; bank accounts, buil ding,
savi ngs and | oan associ ati on shares, noney and corporate stocks
listed on a national or regional exchange or over the counter
securities.

3. Al other interests in tangible or intangible property:

Fair market val ue nust be established by a qualified appraiser.

ATTACH ADDI Tl ONAL SCHEDULES AS NEEDED

FI NAL REPORT UNDER MODI FI ED ADM NI STRATI ON
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SUPPORTI NG SCHEDULE B

Paynents and Di sbursenents

ESTATE OF Estate No.
| tem No. Description Amount  Pai d
Tot al Di sbursenents: $

(Carry forward to Schedule C)

| NSTRUCTI ONS

1. Itemze all liens against property of the estate
i ncl udi ng nort gage bal ances.

2. Item ze suns paid (or to be paid) within twelve nonths
fromthe date of appointnment for: debts of the decedent, taxes
due by the decedent, funeral expenses of the decedent, famly
al | omance, personal representative and attorney conpensation,

probate fee and other adm nistration expenses of the estate.

ATTACH ADDI TI ONAL SCHEDULES AS NEEDED
FI NAL REPORT UNDER MODI FI ED ADM NI STRATI ON
SUPPCORTI NG SCHEDULE C

Di stributions of Net Reportable Property

1. SUWARY OF REPORTABLE PROPERTY

Total from Schedule A . ... ... ... . . . . . .. . . ... ...

Total from Schedule B........... ... .. . . . . . . .....
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Total Net Reportable Property..................
(Schedul e A m nus Schedul e B)

2. SPECI FI C BEQUESTS (If Applicable)

Nane of Legatee or Heir Di stributabl e Share | nheritance
of Reportable Estate Tax Ther eon

3. DI STRI BUTI ON OF BALANCE OF ESTATE

Nane of Legatee or Heir Di stributabl e Share | nheritance

of Reportable Estate Tax Ther eon
Total Reportable Distributions $
| nheritance Tax $

ATTACH ADDI Tl ONAL SCHEDULES AS NEEDED

(4) Inventory and Account
The provisions of Rule 6-402 (Inventory) and Rule 6-417
(Account) do not apply.
(e) Revocation
(1) Causes for Revocation
A nodified adm nistration shall be revoked by:
(A) the filing of a tinmely request for judicial probate;
(B) the filing of a witten objection by an interested
per son;
(C the personal representative's filing of a wthdrawal of
the election for nodified adm nistration;

(D) the court, onits own initiative, or for good cause
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shown by an interested person or by the register;

(E) the personal representative's failure to tinely file
the final report and make distribution within 12 nonths after the
date of appointnment, or to conply with any other provision of
this Rule or Code, Estate and Trusts Article, 885-701 through
5-710.

(2) Notice of Revocation
The regi ster shall serve notice of revocation on each
i nterested person.
(3) Consequences of Revocation
Upon revocation, the personal representative shall file a
formal inventory and account with the register pursuant to Rul es
6- 402 and 6-417. The inventory and account shall be filed within
the tinme provided by Rules 6-402 and 6-417, or, if the deadline
for filing has passed, within 30 days after service of the
regi ster's notice of revocation.

Source: This Rule is new.

Rul e 6-455 was acconpani ed by the followi ng Reporter’s Note.

Because Senate Bill (Chapter 497)
changed the percentages of the val ue of
property subject to direct and coll ateral
i nheritance tax, the Probate/Fiduciary
Subconmittee is recommendi ng that the
percent age anmounts be deleted fromthe
section of Rule 6-455 | abel ed “For Register
of WIlls Use.” The sane |egislation changed
the categories of persons exenpted from
i nheritance tax. The Subcommttee is
recommendi ng that the specific categories of
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persons and institutions exenpted fromtax be

del eted, and several references to “exenpt

di stributions” be retained.

M. Sykes said that because the |egislature changed the

per cent ages of the value subject to direct and coll ateral
i nheritance tax, the Subcommittee is recomendi ng that the
per cent age anounts be deleted fromthe section of the Rule
| abel ed “For Register of WIlls Use.” Also, the specific
categories of persons and institutions exenpted fromtax should
be del eted, and general references to “exenpt distributions” be
added. Extra lines could be added for nore than one exenpt
distribution. M. Hochberg asked if the nane of the party is to
be listed. M. Sykes answered in the affirmative. The Chair
suggested that the | anguage “ldentity of the Recipient” should be
pl aced under each line. The Conmittee agreed by consensus with

t hese suggesti ons.

Added Agenda |tem

M. Titus explained that an extra itemis being added to the
agenda. He presented Rules 8-501 and 8-504 for the Commttee’s

consi der ati on.

MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 500 - RECORD EXTRACT, BRI EFS, AND
ARGUNVENT
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AVEND Rul e 8-501 to delete the reference
to the opinion or jury instructions of the
trial court in section (c) and to delete the
second sentence of section (k), as follows:

Rul e 8-501. RECORD EXTRACT

(c) Contents

The record extract shall contain al
parts of the record that are reasonably
necessary for the determ nation of the
guestions presented by the appeal and any
cross-appeal. It shall include the judgnent
appeal ed from the opinion or jury
instructions of the trial court, if any; the

i f o] F ol ARy
the—easehas—been—dectded—bythat—Court+- and
such other parts of the record as are
desi gnated by the parties pursuant to section
(d) of this Rule. The record extract shal
not include those parts of the record that
support facts set forth in an agreed
statenent of facts or stipulation nade
pursuant to section (g) of this Rule nor any
part of a nmenorandumof law in the trial
court, unless it has independent relevance.
The fact that a part of the record is not
included in the record extract shall not
preclude a party fromrelying on it or the
appel l ate court fromconsidering it.

(k) Record Extract in Court of Appeals on
Revi ew of Case From Court of Special Appeals

Wen a wit of certiorari is issued to
review a case pending in or decided by the
Court of Special Appeals, unless the Court of
Appeal s orders otherw se, the appellant shal
file in that Court 20 copies of any record
extract that was filed in the Court of
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Speci al Appeals within the tinme the
appellant's brief is due. tn—those—cases -
o .
ary|Fp:“|§“ Flltwe Sotf t+—of Sﬁ?e'al ;fpeals
If a record extract was not filed in the '
Court of Special Appeals or if the Court of
Appeal s orders that a new record extract be

filed, the appellant shall prepare and file a
record extract pursuant to this Rule.

Rul e 8-501 was acconpani ed by the follow ng Reporter’s Note.

The Rules Commttee is recommendi ng the
del etion of the second sentence of section
(k) and its transfer to Rule 8-504. See the
Reporter’s Note to Rul e 8-504.

Because of the proposed nodification to
Rul e 8-504 (b), the Appellate Subcommittee is
recommendi ng the deletion in section (c) of
the reference to placing the opinion or jury
instructions of the trial court into the
record extract. See Reporter’s Note to Rule
8-504 (b).

MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 500 - RECORD EXTRACT, BRI EFS, AND
ARGUNVENT

AMEND Rul e 8-504 (b) to delete the
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reference to crimnal cases and to add
rulings to be included in the appellant’s
appendi x to the brief, as foll ows:

Rul e 8-504. CONTENTS CF BRI EF

(a) Contents

A brief shall contain the itens |isted
in the follow ng order:

(1) A table of contents and a table of
citations of cases, constitutional
provi si ons, statutes, ordinances, rules, and
regul ations, with cases al phabetically
arranged. Wen a reported Maryl and case is
cited, the citation shall include a reference
to the official Report.

(2) A brief statenent of the case,
indicating the nature of the case, the course
of the proceedings, and the disposition in
the I ower court, except that the appellee's
brief shall not contain a statenent of the
case unless the appellee disagrees with the
statenent in the appellant's brief.

(3) A statenent of the questions
present ed, separately nunbered, indicating
the | egal propositions involved and the
guestions of fact at issue expressed in the
terms and circunstances of the case w thout
unnecessary detail.

(4) A clear concise statenent of the
facts material to a determ nation of the
guestions presented, except that the
appel l ee's brief shall contain a statenent of
only those additional facts necessary to
correct or anplify the statenment in the
appellant's brief. Reference shall be nmade
to the pages of the record extract supporting
the assertions. |[If pursuant to these rules
or by leave of court a record extract is not
filed, reference shall be nade to the pages
of the record or to the transcript of
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testinmony as contained in the record.
Cross reference: Rule 8-111 (b).

(5) Argunent in support of the party's
posi tion.

(6) A short conclusion stating the
precise relief sought.

(7) The citation and verbatimtext of
all pertinent constitutional provisions,
statutes, ordinances, rules, and regulations
except that the appellee's brief shal
contain only those not included in the
appel lant's bri ef.

(8) If the brief is prepared with
proportionally spaced type, the font used and
the type size in points shall be stated on
the | ast page.

Cross reference: For requirenents concerning
the formof a brief, see Rule 8-112.

(9) Any opinion of the Court of Speci al
Appeal s, which shall be included as an
appendi x to the appellant’s brief in the
Court of Appeals.

Cross reference: Rule 8-501.

(b) In the Court of Special Appeals --
Extract of Instructions or Opinion i#a
et

tHr—ert+mnatl—eases—+na In the Court of
Speci al Appeal s, the appellant shal
reproduce, as an appendix to the brief, the
pertinent part of any every ruling, opinion,
or jury instructions er—eptnroen of the | ower
court that deals with points raised by the
appel l ant on appeal. |f the appellee
bel i eves that the part reproduced by the
appel l ant is inadequate, the appellee shal
reproduce, as an appendix to the appellee's
brief, any additional part of the
i nstructions or opinion believed necessary by
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t he appel | ee.
(c) Effect of Nonconpliance

For nonconpliance with this Rule, the
appel l ate court may di sm ss the appeal or
make any other appropriate order with respect
to the case, including an order that an
i nproperly prepared brief be reproduced at
t he expense of the attorney for the party for
whom the brief was fil ed.

Source: This Rule is derived as foll ows:

Section (a) is derived fromformer Rules
831 ¢ and d and 1031 ¢ 1 through 5 and d 1
through 5, with the exception of subsection
(a)(6) which is derived from FRAP 28 (a)(5).

Section (b) is derived fromformer Rule
1031 ¢ 6 and d 6.

Section (c) is derived fromformer Rul es
831 g and 1031 f.

Rul e 8-504 was acconpani ed by the follow ng Reporter’s Note.

The Rules Commttee is recommendi ng the
transfer of |anguage in section (k) of Rule
8-501 to a new subsection (a)(9) of Rule 8-
504 to enphasize that a Court of Speci al
Appeal s opinion is to be included as an
appendi x to the appellant’s brief in the
Court of Appeals.

The Appellate Subcommttee is
recommendi ng a change to section (b) so that
in every appeal to the Court of Speci al
Appeal s, including civil cases, the appellant
shall include as an appendix to his or her
brief the pertinent part of every ruling as
wel | as of every opinion and jury instruction
that deal with points raised by the
appellant. The Subcommttee feels that it is
preferable to put this in an appendi x to the
brief, instead of in the record extract,
because it would nmake it easier for the Court
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of Appeals to review the case to see if a
bypass of the Court of Special Appeals is
appropri ate.

The Appel | ate Subconmittee is suggesting that the | anguage
in Rule 8-501 (c) which reads “the opinion or jury instructions
of the trial court, if any” should be deleted as well as the
| anguage in section (k) which reads “In those cases, any opinion
of the Court of Special Appeals shall be included as an appendi x
to the appellant’s brief in the Court of Appeal.” In their
pl ace, |anguage is to be added to Rule 8-504 in subsection (a)(9)
provi ding that the opinion of the Court of Special Appeals is to
be part of the contents of the brief and to section (b) to help
t he Bypass Committee of the Court of Appeals have avail able the
opinions, rulings, and jury instructions in both civil and
crim nal cases.

M. Titus cautioned that this may be a trap for the unwary
practitioner. The Chair responded that the Court of Speci al
Appeals will be liberal. M. Sykes asked when the changes w ||
go into effect. The Chair replied that the Rules will be in the
next Report to the Court and that he did not know when the Court
woul d consider them M. Titus recomended that the effective
date be deferred. The Reporter suggested a date of July 1, 2001.
M. Titus expressed his concern about the reference to rulings
and asked why this was added. The Chair answered that Al ex

Cumm ngs, Clerk of the Court of Appeals, had said that the bypass
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commttee of the Court wants the full flavor of the issue, and
not sinply the argunents pro and con. He suggested that the Rule
not be changed further. There being no changes suggested, the
Rul es were approved as presented.

Agenda Item 4. Consideration of proposed amendnents to Rule 14

of the Rules Governing Adm ssion to the Bar (Special Adm ssion of
Qut-of -State Attorneys)

M. Titus presented Rule 14, Special Adm ssion of Qut-of-

State Attorneys, for the Commttee’s consideration.

MARYLAND RULES OF PROCEDURE

RULES GOVERNI NG ADM SSI ON TO THE BAR OF
MARYLAND

AMEND Rule 14 so that it applies to out-
of -state attorneys representing clients in a
bi nding arbitration in Maryland, as foll ows:

Rul e 14. SPECI AL ADM SSI ON COF OUT- OF- STATE
ATTORNEYS

(a) Modtion for Special Adm ssion

A menber of the Bar of this State who
is an attorney of record in an action pending
in any court of this State, o+ before an
adm ni strative agency of this State or any of
its political subdivisions, or representing a
client in a binding arbitration, may nove, in
witing, that an attorney who is a nenber in
good standing of the Bar of another state be
admtted to practice in this State for the
limted purpose of appearing and
participating in the action as co-counsel
with the novant. [|f the action is pending in
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a court, the notion shall be filed in that
court. |If the action is pending before an
adm ni strative agency or arbitration panel,
the notion shall be filed in the circuit
court for the county in which the principal
of fice of the agency is |located or in which
the arbitration hearing is located or in any
other circuit to which the action nmay be
appeal ed and shall include the novant's
signed certification that copies of the

noti on have been furnished to the agency or
the arbitration panel, and to all parties of
record.

(b) Certification by Qut-of-State Attorney

The attorney whose special adm ssion
is noved shall certify in witing the nunber
of tinmes the attorney has been specially
adm tted during the twelve nonths i medi ately
preceding the filing of the notion. The
certification nmay be filed as a separate
paper or may be included in the notion under
an appropri ate headi ng.

(c) Oder

The court by order may admt specially
or deny the special adm ssion of an attorney.
In either case, the clerk shall forward a
copy of the order to the State Court
Adm ni strator, who shall maintain a docket of
all attorneys granted or denied speci al
adm ssion. \Wen the order grants or denies
t he special adm ssion of an attorney in an
action pendi ng before an adnministrative
agency, the clerk also shall forward a copy
of the order to the agency.

(d) Limtations on Qut-of-State Attorney's
Practice

An attorney specially admtted may act
only as co-counsel for a party represented by
an attorney of record in the action who is
admtted to practice in this State. The
specially admtted attorney may participate
in the court or adm nistrative proceedi ngs
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only when acconpani ed by the Maryl and
attorney, unless the latter's presence is

wai ved by the judge or adm nistrative hearing
of ficer presiding over the action. Any
out-of-state attorney so admtted is

subj ected to the Maryl and Rul es of

Pr of essi onal Conduct.

Cross reference: See Code, Business
Cccupations and Professions Article, 810-215.

Conmittee note: The Conmittee has not
recommended a nunerical limtation on the
nunber of appearances pro hac vice to be
al l owed any attorney. Specialized expertise
of out-of-state attorneys or other special
circunstances may be inportant factors to be
consi dered by judges in assessing whet her
Maryland |itigants have access to effective
representation. This Rule is not intended,
however, to permt extensive or systematic
practice by attorneys not licensed in

Maryl and. The Commttee is primarily
concerned with assuring professional
responsibility of attorneys in Maryl and by
avoi ding circunvention of Rule 13
(Qut-of-State Attorneys) or Kenp Pontiac
Cadillac, Inc. et al vs. S & M Construction
Co., Inc., 33 Md. App. 516 (1976). The
Comm ttee al so noted that paynent to the
Clients' Security Trust Fund of the Bar of
Maryl and by an attorney admtted specially
for the purposes of an action is not required
by existing statute or rule of court.

Source: This Rule is derived from forner
Rul e 20.

Bar Adm ssion Rule 14 was acconpani ed by the follow ng
Reporter’s Note.
Because of many inquiries to the Rules
Commttee Ofice as to this issue, the
Attorneys Subconmittee is proposing to nodify

Rule 14 to clarify that an out-of-state
attorney representing a client in a binding
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arbitration in Maryland should apply for pro
hac vice adm ssion to the Maryland Bar. This
woul d avoid the possibility of an attorney

engagi ng in the unauthorized practice of |aw

M. Titus explained that there has been sone uncertainty

regardi ng whether out-of-state attorneys representing clients in

a binding arbitration have to be admtted pro hac vice.

Senator Stone noted that this does not apply to nediation. He
asked about non-binding arbitration. M. Titus replied that if

t he outconme does not obligate soneone, it is harmess. The Chair
said that an out-of-state attorney cannot represent a client,

unl ess admtted through this Rule. Judge Heller asked if
representing a client in any alternative dispute resolution
process is the practice of law. The Reporter responded that the
MSBA had a comm ttee studying the question of what constitutes
the practice of law. The Chair inquired if a petition for pro

hac vice has to be filed if the parties agreed that the dispute

wll be arbitrated at a certain place such as a hotel, the
attorneys are fromVirginia and Washington, D.C., and there is no
case pending. M. Sykes observed that he is subject to the
Maryl and Rul es of Professional Conduct, and an out-of-state
attorney is subject to his or her state’'s ethics rules.

M. Titus commented that the issue is whether the attorney
is or is not practicing | aw when he or she represents soneone in

a binding arbitration. The Chair suggested that the foll ow ng
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| anguage coul d be added after the words “binding arbitration”
“in an action pending in a Maryland court or before an

adm ni strative agency of this State.” M. Titus disagreed,
because that woul d be bl essing the unauthorized practice of |aw
Senat or Stone noted that this change could be applicable before a
suit is filed. M. Sykes pointed out that this could be a trap
for unwary attorneys. He said that if the arbitration hearing
were in D.C., he would not check the D.C. rules. |If it were a
California case, and a New York attorney went out to California
to give the New York client advice in a connection with a
California proceeding, it is not clear whether a rule like this
woul d apply. M. Titus explained that the purpose of the
amendnent is to legitimze what is actually going on.

Judge Hel | er questioned why bi ndi ng and non-bi ndi ng
arbitration is being distinguished. An out-of-state attorney who
represents a client in a non-binding arbitration should be held
to the sanme standard. M. Titus answered that the issue is what
is the practice of law. This is not necessarily the issue in a
non-binding arbitration. Judge Heller asked why nedi ati on and
arbitration are distinguished. The Chair noted that a Maryl and

attorney who goes to Nebraska to take the deposition of a party

in a pending Maryland case is not admtted pro hac vice.
The Chair suggested that after the word “client” the

foll owi ng | anguage could be added: “in a binding arbitration
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proceedi ng of an action pending in a court or admnistrative
agency of this State.” This gives the attorney a place to file
the petition. M. Titus argued that the proposed Rul e change
gives the attorney a place to file. The Chair asked if the Rule
shoul d provide that an out-of-state attorney is practicing
Maryland law if he or she decides to arbitrate the case at a
Maryl and hotel. Judge Heller commented that nore information is
needed as to what the case lawis interpreting this. M. Titus
suggested that the Rule could apply in a binding arbitration
involving the application of Maryland law. He said that he sees
cases fromadm nistrative agencies which are disastrous. He is
aware of one |arge corporation that is hiring arbitrators who are
not well educated, and arbitration is spreading like wldfire.
Judge Hel l er pointed out that the proposed Rul e does not prevent
that corporation fromhiring bad arbitrators.

M . Hochberg commented that if the |anguage “in this State
involving the application of Maryland | aw’ is added, it would
bring in the question of conflict of laws. The Chair said that
t he proceedi ng invol ves an action pendi ng before a court or
adm nistrative agency of this State. M. Titus argued that there
are hundreds of arbitrations independent of pending cases.

M. Titus noted that the current Rule asks the out-of-state
attorney to state how many tines he or she has been specially

adm tted and whether the Maryl and attorney nust acconpany the
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out-of-state attorney in the proceedi ngs. Judge Johnson said
that when D.C. attorneys cone into court, he evaluates both the
Maryl and attorney and the D.C. attorney before he nakes a
determ nation. M. Karceski remarked that the Maryl and attorney
has a right to practice, and this nmay be punishing the out-of-
state attorney. Judge Johnson responded that he determ nes this.
M. Titus reiterated that this is an unauthorized practice
of law issue. The Chair noted that hidden in the Rule is the
principle that only Maryland attorneys can participate in binding
arbitration proceedi ngs conducted in this State. M. Titus
remar ked that existing |law would say that a deposition is the
practice of law. Judge Heller pointed out that under Title 17,
there is a definition of the term*“arbitration.” Arbitration is
very judicial, and the reason for distinguishing between non-
bi ndi ng and binding is unclear. The Chair stated that the issue
of the unauthorized practice of law is not addressed in this
Rule. The Rule should not tell an out-of-state attorney that he
or she cannot arbitrate in Maryland. M. Titus comrented that
t he proposed change to add the | anguage “in this State invol ving
the application of Maryland | aw woul d preclude the need to refer
only to binding arbitration. The definition of arbitration is in
Title 17.
The Chair suggested that a Coormittee note could be added

which states that the term“arbitration” is defined in Rule 17-
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102 (b), and the word “binding” could be taken out. M. Karcesk
asked if the | anguage “the application of Maryland | aw woul d
create probl ens.

M. Klein stated that with respect to any arbitration that
is physically held in Maryland, unless there is a preexisting
agreenent of the parties to apply the substantive |law of a state
ot her than Maryland, then, at a m ninum because Maryland is the
forumof the arbitration, the parties necessarily would have to
apply Maryland “choi ce-of-law’ principles in order to determ ne
whet her the substantive | aw of Maryl and or sone other state
shoul d ot herwi se govern the proceedings. 1Is the act of applying
Maryl and choi ce-of-law rules to determ ne what state’s
substantive | aw governs the proceedi ngs the type of “application
of Maryland law that the Rule is intended to reach? If it is
not, then the application of Maryland choi ce-of -1 aw principl es
shoul d be excluded fromthe intended scope of the |anguage
“invol ving application of Maryland |aw.”

The Chair said that if anything arises during the proceedi ng
that requires Maryland | aw on the point, it would involve the
application of Maryland law. M Hochberg expressed the view that
sinply adding the | anguage “in this State” is sufficient. M.

Kl ein noted that under the choice of |aw rules, unless otherw se
specified by contract, the law of the forumin which the case is

being heard applies. M. Titus noved that the |anguage “in this
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State involving the application of Maryland | aw should be added

after the word “arbitration” in the fourth line of the Rule, the

word “binding” is to be renoved, and a Conmttee note is to be

added referring to the definition of “arbitration” in Rule 17-102

(b). The notion was seconded, and it passed with two

abstenti ons.

Agenda Item 5. Continued consideration of: Proposed new Rul e
8-605.1 (Reporting of Opinions of the Court of Special Appeals)

and Proposed anendnents to: Rule 8-606 (Mandate) and Rule 8-113
(Court papers - Duty of derk)

M. Titus presented Rules 8-605.1, 8-113, and 8-606 for the

Committee’s consi deration.

MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 600 - DI SPOSI TI ON

ADD new Rul e 8-605.1, as foll ows:

Rul e 8-605.1. REPORTING OF OPI NI ONS OF THE
COURT OF SPECI AL APPEALS
(a) Publication of Opinions
The Court of Special Appeal s shal
designate for publication only those opinions
that are of substantial interest as
pr ecedents.

(b) Request for Publication of Unreported
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Opi ni on

At any tinme prior to the issuance of
t he mandate, the Court of Special Appeals, on
its owmn initiative or at the request of a
party or nonparty filed prior to the date on
whi ch the mandate is due to be issued, nmay
designate for publication an opinion that was
previ ously designhated as unreported at the
time that it was filed. An unreported
opi nion may not be designated for publication
after the issuance of the mandate.

Cross reference: Rule 8-606 (f).
Source: This Rule is derived as foll ows:

Section (a) is derived fromRule 8-113 (a).
Section (b) is new.

Rul e 8-605.1 was acconpani ed by the foll ow ng Reporter’s
Not e.

At the suggestion of the Rules
Comm ttee, the Appellate Subcommittee
proposes adding a new rul e which provides
that an unreported opinion may be converted
to a reported one before the nmandate has
issued. This avoids the unfair situation of
an opi nion being converted fromunreported to
reported when it is too late for the other
party to file a petition for a wit of
certiorari.
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MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 600 - DI SPOSI TI ON

AVEND Rul e 8-606 to add a new section
(f) providing for revisory power of an
appel l ate court over a nandate, as foll ows:

Rul e 8-606. MANDATE

(a) To Evidence Order of the Court

Any di sposition of an appeal,
including a voluntary dism ssal, shall be
evi denced by the mandate of the Court, which
shall be certified by the Cerk under the
seal of the Court and shall constitute the
j udgnent of the Court.

(b) Issuance of Mandate

Upon a voluntary dism ssal, the Cerk
shall issue the nmandate inmmediately. 1In al
ot her cases, unless a notion for
reconsi deration has been filed or the Court
orders otherw se, the Clerk shall issue the
mandat e upon the expiration of 30 days after
the filing of the Court's opinion or entry of
the Court's order.

(c) To Contain Statenent of Costs
The mandate shall contain a statenent

of the order of the Court assessing costs and
t he amobunt of the costs taxable to each

party.
(d) Transm ssion - Mandate and Record

Upon i ssuance of the nandate, the
Clerk shall transmt it to the appropriate
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| oner court. Unless the appellate court
orders otherwi se, the original papers
conprising the record shall be transmtted
wi th the mandate

(e) Effect of Mandate

Upon recei pt of the nmandate, the clerk
of the Iower court shall enter it pronptly on
t he docket and the | ower court shall proceed
in accordance with its ternms. Except as
ot herwi se provided in Rule 8-611 (b), the
assessnment of costs in the mandate shall not
be recorded and i ndexed as provided by Rule
2-601 (c).

Query: Shoul d section (f) enconpass all of
the revisory powers of Rule 2-535, with the
word “mandate” substituted for the word
“judgnent” wherever it appears?

(f) Revisory Power

The court on its own initiative or on
notion of any party filed at any tinme may
exerci se revisory power and control over a
mandate in case of fraud, m stake, or
irregularity.

Cross reference: Code, Courts Article,
86- 408.

Source: This Rule is derived from forner
Rul es 1076, 1077, 876, and 877.

Rul e 8-606 was acconpani ed by the foll owi ng Reporter’s Note.

In conjunction with the addition of
proposed Rule 8-605.1, the Appellate
Subconmittee is suggesting that a new section
(f) be added to Rule 8-606 to clarify that
the court has revisory power over the mandate
in cases of fraud, mstake, or irregularity.
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MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVI EW I N COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 8-113 by renoving a sentence
fromsection (a), as follows:

Rul e 8-113. COURT PAPERS -- DUTY COF CLERK

(a) Opinions

Al'l" opinions of the Court shall be

filed with the derk. The€Court—of—Speciat
. . !
;fpeals shat deflgn?Ee |6I|pub|I§&fI6H e“lf

— The derk shal
deliver a certified copy of each opinion to
be published to the State Reporter for
inclusion in the State Reports.

(b) Record on Appea
(1) Request by Governor - Crimnal Cases

When requested by the Governor, the
Clerk may send to the Governor the record on
appeal in a crimnal case. The derk shal
obtain a receipt.

(2) For Preparation of Record Extract

When necessary for preparation of a
record extract and on request of a party, the
Clerk may send all or part of the record on
appeal to a commercial printer or photocopier
for reproduction.

(3) Renoval to State Archives
The Cerk shall deliver the original

records to the State Archives for permanent
retention in accordance with the procedures
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established by the State Archivist and
Records Managenent Divi sion.

(c) Oher Court Papers
Except as otherwi se provided in this
Rul e, the Oerk shall not rel ease any
original court paper wthout perm ssion of
the Court and the receipt of the party to
whomit is delivered.
Source: This Rule is derived as foll ows:
Section (a) is derived fromforner Rules
1092 a and b and 891 a.
Section (b) is derived fromforner Rules
1091 a and 891 b.
Section (c) is derived fromforner Rules
1091 b and 891 c.
Rul e 8-113 was acconpani ed by the follow ng Reporter’s Note.
The Appellate Subcommttee is
recommendi ng the deletion of the second
sentence in section (a) and its transfer to
proposed Rule 8-605.1. See the Reporter’s
Note to proposed Rule 8-605.1
M. Titus explained that a prom nent attorney had called him
because after the attorney |ost an appell ate case, the attorney
di d not appeal because the case was unreported. After it was too
|ate for the attorney to appeal, the Court of Special Appeals
decided to publish the case. [If the attorney had known that the
case was going to be published, the attorney woul d have noted an
appeal. The suggestion is to add a new Rul e which provi des that
before the mandate is issued, anyone can ask for an opinion to be

publi shed. At the last discussion, the point was nmade that the

request for publication could come on the 29'" day. If so, the
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mandat e woul d not be issued. Rule 8-113 would be anended to take
out the second sentence of section (a) providing that the Court
of Speci al Appeals designates for publication only opinions of
substantial general interest as precedent.

The Chair said that if an attorney is involved in litigation
and would like his or her case as precedent, the court can del ay
the i ssuance of the nandate if the request to publish is made at
the last mnute. This gives the parties tine to deal with the
matter. Judge Heller asked if the Rule should provide that the
mandate w Il not be issued when there is a |late request. M.
Titus responded that it was too difficult to draft this concept,
because it could create a situation where people deliberately
make the request to slow the proceedi ngs down. The Chair added
that if the request to publish conmes on the 29'" day, the court
can instruct the clerk to delay the mandate.

M. Titus directed the Commttee's attention to the proposed
anendnent to Rule 8-606, which provides that the court can
exercise control over the mandate in case of fraud, m stake, or
irregularity. There is no tine limt for these issues. The
Chair observed that Rule 2-535 provides that the court, on the
nmotion of any party, can exercise revisory power. The proposed
amendnent to Rule 8-606 allows the court to exercise the power on
its own notion, as well as on notion of a party. There being no

changes suggested, proposed new Rule 8-605.1 and the proposed
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anendnents to Rules 8-113 and 8-606 were approved as presented.

The Chair adjourned the neeting.

-97-



