COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Comrittee held in Room
1100A of the People’ s Resource Center, 100 Community Pl ace,

Crownsvill e, Maryland, on May 16, 2003.

Menbers present:

Hon. Joseph F. Mirphy, Jr., Chair

Lowel | R Bowen, Esq. Hon. John F. MAuliffe
Al bert D. Brault, Esq. Hon. WlliamD. M ssour
Robert L. Dean, Esq. Hon. John L. Norton, |11
Hon. Janmes W Dryden Anne C. (gl etree, Esq.
Hon. Ellen M Heller Larry W Shipley, Cerk
Hon. Joseph H. H. Kapl an Mel vin J. Sykes, Esaq.

Ri chard M Karceski, Esq. Roger W Titus, Esq.
Robert D. Klein, Esq. Robert A. Zarnoch, Esg.

I n attendance:
Sandra F. Haines, Esq., Reporter
Sherie B. Libber, Esq., Assistant Reporter
Shannon Simmons, Rules Conmttee Intern
Davi d Addi son, Esq., Ofice of the Public Defender
El i zabeth B. Veronis, Esq., Court Information Ofice

The Chair convened the neeting. He introduced Shannon
Si mons, a third-year |aw student at the University of Baltinore,
who will be serving as an intern in the Rules Conmttee Ofice
this summer. The Chair announced the birth this norning of
Thomas Francis Xavi er Mal oney, son of Tim Mal oney, a nmenber of
the Rules Committee.

The Chair said that he had received a letter from Dougl as

Gansler, Esg., State’s Attorney for Mntgonmery County, who was



concerned because M. Brault had distributed the “Brady Report”

fromthe Anerican College of Trial Lawers along with a letter

all eging that in Montgonery County sonme prosecutors are not
cooperating, because they are not always providing information

favorable to an accused as required by the case of Brady v.

Maryl and, 373 U.S. 83 (1963). 1In the letter, M. Gansler denied

the allegations and requested that in the future he be consulted

before any simlar material is dissem nated.

Agenda Item 1. Reconsideration of certain proposed rul es changes
concerning a probable cause determ nation after a Warrantl ess
arrest: Rule 4-216 (Pretrial Release) - anmendnents to section
(a) - (Arrest Wthout Warrant - Probabl e Cause Determ nation)
and Rule 4-213 (Initial Appearance of Defendant - new

subsection (a)(1) - (Probable Cause Determ nation for
Warrant| ess Arrest)

The Chair presented Rules 4-216, Pretrial Release, and 4-
213, Initial Appearance of Defendant, for the Comrmttee' s

consi derati on.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-216 to del ete current
section (a), to change the tagline of new
section (a), to add new | anguage to section
(a) pertaining to a judicial officer
determ ni ng probabl e cause, to add certain
new Code references to section (b), to add
| anguage in section (b) clarifying that a
judicial officer may rel ease a defendant on
per sonal recogni zance or on bail with or
wi t hout conditions inposed, to elimnate a
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certain cross reference, to add a Conm ttee
note, to conformsection (c) to section (b),
to add to section (d) a new reference to the
Code and to add | anguage (1) providing that
the judicial officer shall take into account
certain information to the extent avail abl e,
(2) referring to the safety of the alleged
victimand conmmunity, and (3) requiring the
judicial officer to place in witing or to
state on the record the anpbunt and terns of
bail, to change the tagline of subsection
(d)(4), to expand on the types of bail bonds
in subsection (d)(4), to conform subsection
(e)(5)(C) to section (b), to conform
statutory references to recent |egislation,
to add | anguage to section (h) providing for
the power of a judge to alter conditions set
by anot her judge or conm ssioner, to add
cross references to Rules 1-361 and 4-347 at
the end of section (j), and to nmake certain
stylistic changes, as foll ows:

Rul e 4-216. PRETRI AL RELEASE

b)Y (a) Arrest Wthout Warrant — Probable
Cause Determ nation

. C o
!eﬁF'?'r tp?.delewdanf > "beity ”P'ess.the

eommtted—an—offense— |f a def endant was
arrested without a warrant, the judicial
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officer shall determ ne whether there was

probabl e cause to arrest the defendant. |If
t here was probabl e cause for the arrest, the
judicial officer shall inplenent the
remai ni ng sections of this Rule. If there

was no probabl e cause, the judicial officer
shall rel ease the defendant on persona
recogni zance, with no other conditions of
rel ease, and the renmnining sections of this
Rul e are inapplicable.

Cross reference: See Rule 4-213 (a)(1).

Rul e 4-216 was acconpani ed by the follow ng Reporter’s Note.

During its consideration of Rule 4-216
at the June 2002 neeting, the Rules Conmittee
di scussed whet her a defendant arrested
wi t hout probabl e cause can be rel eased on
personal recognizance or whet her the
def endant shoul d be rel eased with no
conditions at all. A review of the case of
Cerstein v. Pugh, 420 U. S. 103, 95 St. O
854, 43 L. Ed. 2d 54 (1975) indicates that it
is constitutional to rel ease a defendant, who
has been previously arrested w thout probable
cause, on personal recogni zance, because it
does not restrict the defendant’s |iberty.

Al t hough Professor Byron Warnken reconmends
rel ease without any conditions, it is
appropriate to rel ease a defendant arrested
wi t hout probabl e cause on personal

recogni zance, which keeps the defendant in
the crimnal justice systemfor any
nmonitoring that may be necessary.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES



AMEND Rul e 4-213 to add a new subsecti on
(a)(1), Probable Cause Determ nation for
Warrantl ess Arrest, as foll ows:

Rul e 4-213. | NI TI AL APPEARANCE OF DEFENDANT

(a) In District Court Follow ng Arrest

When a def endant appears before a
judicial officer of the District Court
pursuant to an arrest, the judicial officer
shal | proceed as foll ows:

(1) Probabl e Cause Deternination for
Warrantl ess Arrest

| f a defendant was arrested w thout
a warrant, the judicial officer shal
determ ne whet her there was probabl e cause to
arrest the defendant. |[|f there was no
probabl e cause for the arrest, the judicial
officer shall release the defendant on
personal recogni zance with no ot her
conditions of release, and the renmaining
sections of this Rule are inapplicable.

Cross reference: See Rule 4-216 (a).

- (2) Advice of Charges

The judicial officer shall inform
t he def endant of each offense with which the
defendant is charged and of the all owable
penal ti es, including mandatory penalties, if
any, and shall provide the defendant with a
copy of the charging docunent if the
def endant does not al ready have one and one
is then available. |If one is not then
avai |l abl e, the defendant shall be furnished
with a copy as soon as possible.

2> (3) Advice of Right to Counse

The judicial officer shall require
the defendant to read the notice to defendant
required to be printed on chargi ng docunents
in accordance with Rule 4-202 (a), or shal
read the notice to a defendant who is unable
for any reason to do so. A copy of the notice
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shall be furnished to a defendant who has not
recei ved a copy of the chargi ng docunent.

The judicial officer shall advise the
defendant that if the defendant appears for
trial w thout counsel, the court could
determ ne that the defendant waived counse
and proceed to trial wth the defendant

unr epresented by counsel .

3) (4) Pretrial Rel ease Determ nation

The judicial officer shall determ ne
the defendant's eligibility for pretrial
rel ease pursuant to Rule 4-216

4)> (5) Advice of Prelimnary Hearing

When a def endant has been charged
with a felony that is not within the
jurisdiction of the District Court and has
not been indicted, the judicial officer shal
advi se the defendant of the right to have a
prelimnary hearing by a request made then or
within ten days thereafter and that failure
to make a tinely request will result in the
wai ver of a prelimnary hearing. If the
def endant then requests a prelimnary
hearing, the judicial officer may either set
its date and tinme or notify the defendant
that the clerk will do so.

5) (6) Certification by Judicial Oficer

The judicial officer shall certify
conpliance wth this section in witing.

6y (7) Transfer of Papers by Cerk

As soon as practicable after the
initial appearance by the defendant, the
judicial officer shall file all papers with
the clerk of the District Court or shal
direct that they be forwarded to the clerk of
the circuit court if the charging docunent is
filed there.

Cross reference: Code (1957, 1989 Repl.

Vol .), Courts Art., 810-912. See Rule 4-231
(d) concerning the appearance of a defendant
by vi deo conf erenci ng.



(b) In District Court Follow ng Summons

When a def endant appears before the
District Court pursuant to a summons, the
court shall proceed in accordance with Rule
4-301.

(c) In Grcuit Court Follow ng Arrest or
Summons

The initial appearance of the
defendant in circuit court occurs when the
defendant (1) is brought before the court by
reason of execution of a warrant pursuant to
Rul e 4-212 (e) or (f) (2), or (2) appears in
person or by witten notice of counsel in
response to a sunmons. In either case, if
t he def endant appears wi thout counsel the
court shall proceed in accordance with Rule
4-215. If the appearance is by reason of
execution of a warrant, the court shal
i nformthe defendant of each offense with
whi ch the defendant is charged, ensure that
t he def endant has a copy of the charging
docunent, and determne eligibility for
pretrial release pursuant to Rule 4-216

Source: This Rule is derived as foll ows:

Section (a) is derived fromfornmer MD. R
723.

Section (b) is new

Section (c) is derived fromformer Rule 723
a.

Rul e 4-213 was acconpani ed by the followi ng Reporter’s Note.

In his June 21, 2002 nmenorandumentitled
“Two Recommended Changes to the Proposed M.
Rul e 4-216" and at the Rules Conmittee
nmeeti ng on June 21, 2002, Professor Byron
Warnken noted that in the case of Gerstein v.
Pugh, 420 U. S. 103, 95 S.Ct. 854, 43 L. Ed.
2d 54 (1975), the U. S. Suprene Court
established a constitutional requirenent for
a pronpt probabl e cause determ nation for any
def endant arrested without a warrant. This
requi renent is absent fromRule 4-213, and
the Rul e should be anended to include this as
one of the tasks to be acconplished by the
judicial officer at the tinme of the
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defendant’s initial appearance.

The Chair explained that when the Style Subconmittee
reviewed the Rules pertaining to pretrial release that had been
approved by the Rules Cormittee, the Subcomm ttee determ ned that
the full Commttee nmay wi sh to reconsider themto nake sure that
the Conmttee is satisfied with howthe pretrial release decision
works after a judicial officer has determ ned that there was no
probabl e cause for the warrantl ess arrest of a defendant. The
Chair said that his recollection was that fromthe tinme the Rules
were nodified to involve comm ssioners in the process, the
procedure has been that when a defendant conmes before a
conmi ssi oner, and the conmm ssioner is satisfied that there was no
probabl e cause for the arrest, the comm ssioner sets a trial date
and rel eases the defendant on the prom se that the defendant will
appear for the next proceeding whether it is atrial or a
prelimnary hearing. The Rule was approved by the Conmttee
wi thout this language. It read that if the comm ssioner decides
there was no probabl e cause to have arrested the defendant, he or
she is released with no conditions. The Rule should read that if
the judicial officer decides that there is no probabl e cause for
t he defendant to have been arrested, the judicial officer
schedul es further proceedi ngs and rel eases the defendant on the
prom se that the defendant will appear at the next proceeding.

Judge McAuliffe commented that the | anguage suggested by the

Style Subcommittee partially supersedes the statute, Code,
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Crimnal Procedure Article, 85-202, which provides that a
District Court Comm ssioner may not authorize the pretrial
rel ease of a defendant charged with commtting certain crines.
However, Judge MAuliffe expressed the opinion that the proposed
change is a good one, notw thstanding the statute. Judge Norton
remarked that there are several useful things that a conm ssioner
does before rel easing a defendant, such as advising the defendant
of his or her right to an attorney. This is a very good
practice, and it should continue. Judge M ssouri agreed. The
Chair said that the Rule will require the conm ssioner to advise
t he defendant of his or her rights, to schedule further
proceedi ngs, and to rel ease the defendant on personal
recogni zance. The Comm ttee agreed by consensus.

Judge McAuliffe asked if a change should be nade to section
(b) of Rule 4-222, Procedure Upon Waiver of Jurisdiction by
Juvenil e Court, to be consistent with the changes to Rule 4-216.
Section (b) of Rule 4-222 uses the sane | anguage that was in Rule
4-216 before the Style Subcomm ttee suggested the nodifications.
The Chair expressed the view that no change to Rule 4-222 is
needed, and the Reporter added that a juvenile defendant already
has been processed in juvenile court prior to the waiver of that
court’s jurisdiction. Judge Dryden suggested that the | anguage
in section (b) of Rule 4-222 that reads, “... under ternms and
conditions that do not significantly restrain the defendant’s
liberty...” should be deleted. The Commttee agreed by consensus

that the | anguage of Rule 4-222 should track the | anguage of Rule
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4-216.

Judge Norton suggested that in section (a) of Rule 4-216, a
period should be placed after the phrase, “with no ot her
conditions of release,” and that the remai nder of the sentence
shoul d be deleted. The Chair comented that the judicial officer
shoul d proceed in accordance with Rule 4-213 (a)(1) and (a)(2).
Judge McAuliffe pointed out that the remaining sections of Rule
4-216 only pertain to bail bonds. The phrase “and the remaining
sections of this Rule are inapplicable” should remain in the
Rul e.

The Reporter observed that although this | anguage should
remain in Rule 4-216, it should be taken out of Rule 4-213. It
is Rule 4-213 that requires the advice of rights and provides for
the scheduling of further proceedings. The Committee agreed by
consensus to this change. The Chair said that the Style
Subcomm ttee will review the Rules and conformthemto the
meani ng i ntended by the Rules Commttee. The Commttee approved
Rul es 4-216, 4-213, and 4-222 as anended, subject to style
changes.

Agenda Item 2. Reconsideration of certain proposed anmendnents
concerning the transfer of an action to the juvenile court at

sentencing: Rule 4-342 (Sentencing - Procedure in Non-Capital
Cases)

Judge M ssouri presented Rule 4-342, Sentencing -- Procedure

in Non-Capital cases, for the Commttee’ s consideration.
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Note to Rules Commttee: Proposed new
section (m is new, for your consideration.
Proposed new section (l) already has been
approved by the full Commttee and styl ed.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-342 by addi ng a new section
(1) providing for recordation of restitution
and to add a new section (m and Committee
note concerning transfer to the juvenile
court under certain circunstances, as
foll ows:

Rul e 4-342. SENTENCI NG -- PROCEDURE | N NO\-
CAPI TAL CASES

(a) Applicability

This Rule applies to all cases except
t hose governed by Rul e 4-343.

(b) Statutory Sentencing Procedure

When a defendant has been found guilty
of murder in the first degree and the State
has given tinely notice of intention to seek
a sentence of inprisonnent for |ife w thout
the possibility of parole, but has not given
notice of intention to seek the death
penalty, the court shall conduct a sentencing
proceedi ng, separate fromthe proceedi ng at
whi ch the defendant's guilt was adjudi cated,
as soon as practicable after the trial to
determ ne whether to i npose a sentence of
i mprisonnment for life or inprisonnent for
life without parole.

Cross reference: Code, Crimnal Law Article,

§§2- 101, 2-201, 2-202 (b)(3), 2-303, and 2-
304.
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(c) Judge

If the defendant's guilt is
established after a trial has comrenced, the
j udge who presided shall sentence the
defendant. |If a defendant enters a plea of
guilty or nolo contendere before trial, any
j udge may sentence the defendant except that,
the judge who directed entry of the plea
shal | sentence the defendant if that judge
has received any matter, other than a
statenent of the nere facts of the offense,
whi ch woul d be relevant to determ ning the
proper sentence. This section is subject to
the provisions of Rule 4-361

(d) Presentence Disclosures by the State's
At t or ney

Sufficiently in advance of sentencing
to afford the defendant a reasonabl e
opportunity to investigate, the State's
Attorney shall disclose to the defendant or
counsel any information that the State
expects to present to the court for
consideration in sentencing. |If the court
finds that the information was not tinely
provi ded, the court shall postpone
sent enci ng.

(e) Notice and Right of Victimto Address
t he Court

(1) Notice and Determ nation

Notice to a victimor a victims
representative of proceedi ngs under this Rule
is governed by Code, Crimnal Procedure
Article, 811-104 (e). The court shal
determ ne whether the requirenents of that
section have been satisfied.

(2) Right to Address the Court
The right of a victimor a victins
representative to address the court during a
sentencing hearing under this Rule is
governed by Code, Crim nal Procedure Article,
811-403.

Cross reference: See Code, Crimnal Procedure
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Article, 8811-103 (b) and 11-403 (e)
concerning the right of a victimor victims
representative to file an application for

| eave to appeal under certain circunstances.

(f) Allocution and Information in
Mtigation

Bef ore i nposi ng sentence, the court
shall afford the defendant the opportunity,
personal |y and through counsel, to make a
statenent and to present information in
mtigation of punishnment.

(g) Reasons

The court ordinarily shall state on
the record its reasons for the sentence
i nposed.

(h) Credit for Tinme Spent in Custody

Time spent in custody shall be
credited agai nst a sentence pursuant to Code,
Crimnal Procedure Article, 86-218.

(i) Advice to the Defendant

At the tinme of inposing sentence, the
court shall cause the defendant to be advi sed
of any right of appeal, any right of review
of the sentence under the Review of Crim nal
Sentences Act, any right to nove for
nodi fi cation or reduction of the sentence,
and the tine allowed for the exercise of
these rights. At the tinme of inposing a
sentence of incarceration for a violent crine
as defined in Code, Correctional Services
Article, 87-101 and for which a defendant
will be eligible for parole as provided in
87-301 (c) or (d) of the Correctional
Services Article, the court shall state in
open court the mninmumtine the defendant
nmust serve for the violent crine before
becom ng eligible for parole. The circuit
court shall cause the defendant who was
sentenced in circuit court to be advised that
within ten days after filing an appeal, the
def endant nust order in witing a transcript
fromthe court stenographer.
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Cross reference: Code, Crimnal Procedure
Article, 888-102 - 8-109.

Conmittee note: Code, Crimnal Procedure
Article, 86-217 provides that the court's
statenment of the minimumtine the defendant
must serve for the violent crinme before
becom ng eligible for parole is for

i nformati onal purposes only and may not be
considered a part of the sentence, and the
failure of a court to conply with this
requi renent does not affect the legality or
efficacy of the sentence inposed.

(j) Terns for Rel ease

On request of the defendant, the court
shall determ ne the defendant's eligibility
for rel ease under Rule 4-349 and the terns
for any rel ease.

(k) Restitution froma Parent

If restitution froma parent of the
def endant is sought pursuant to Code,
Crimnal Procedure Article, 811-604, the
State shall serve the parent with notice of
intention to seek restitution and file a copy
of the notice with the court. The court may
not enter a judgnent of restitution against
t he parent unless the parent has been
af forded a reasonabl e opportunity to be heard
and to present evidence. The hearing on
parental restitution may be part of the
def endant's sentenci ng heari ng.

() Recordation of Restitution

(1) Circuit Court

Recordati on of a judgnment of
restitution in the circuit court is governed
by Code, Crinminal Procedure Article, 811-608
and Rul e 2-601.

(2) District Court

Upon the entry of a judgnent of
restitution in the District Court, the Cerk
of the Court shall send the witten notice
requi red under Code, Crimnal Procedure
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Article, 811-610 (e). Recordation of a
judgnent of restitution in the District Court
IS governed by Code, Crimnal Procedure
Article, 8811-610 and 11-612 and Rul e 3-621.

(M Transfer to Juvenile Court

In a case involving a child, the court
may transfer jurisdiction of the case to the
juvenil e court for disposition pursuant to
Code, Crimnal Procedure Article, 84-202.2.

(1) If Presiding Judge Designated to
Hear Juvenile Matters

|f the presiding judge has been
desi gnat ed under Code, Courts Article, 83-806
to hear juvenile matters, the court nay
transfer jurisdiction to the juvenile court
and, after the State’s Attorney has filed a
juvenile petition pursuant to Rule 11-103
containing only the charge or charges of
whi ch the defendant has been convicted, my
conduct a disposition pursuant to Rule 11-
115. The record shall be docketed and
transmtted to the juvenile court clerk. |f
t he disposition does not occur inmmediately,
the court shall enter a witten order
pursuant to subsection (m(2) of this Rule,
and the procedures of that subsection shal

apply.

(2) If Presiding Judge Not Designated to
Hear Juvenile Matters

|f the presiding judge has not been
desi gnat ed under Code, Courts Article, 83-806
to hear juvenile matters, the court shal
enter a witten order waiving its
jurisdiction and ordering that the defendant
be subject to the jurisdiction and procedures
of the juvenile court. In its order, the
court shall (A) release or continue the
pretrial release of the defendant, subject to
appropriate conditions necessary to ensure
t he appearance of the defendant in the
juvenile court or (B) place the defendant in
detention or shelter care pursuant to Code,
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Courts Ar

ticle, 83-8A-15. The State's

Att or ney

shall file a juvenile petition

pur suant

to Rule 11-103 and attach to the

petition

a copy of the charging docunent that

was filed

in the court exercising crinnal

jurisdict

ion and the order of the court

transferr

ing jurisdiction. | f the def endant

has been

detai ned, the petition shall be

filed on

the date of the court’s order. | f

t he def en

dant has not been detai ned, the

petition

shall be filed within 72 hours of

t he date

of the order to transfer. The

record sh

all be docketed and transmtted to

t he juven

ile court clerk. The juvenile court

shall con

duct a disposition pursuant to Rule

11-115.

Comm ttee

note: The docketing of the

juvenile

case includes assigning the case a

new j uven

ile court case nunber, so that the

record of

the case in which the def endant was

tried as

an adult is able to be expunged.

: : s Habitity-
heart+ng—recording—and—effect—Rule—11-118-

Source: This Rule is derived as foll ows:

Section (a) is derived fromformer Rule 772
a.

Section (b) is new

Section (c) is derived fromfornmer Rule 772
b and MD. R 772 a. Section (d) is derived
fromfornmer Rule 772 ¢ and MD.R 772 b

Section (e) is new.

Section (f) is derived fromfornmer Rule 772
d and MD.R 772 c.

Section (g) is derived fromfornmer Rule 772
e and MD.R 772 d.

Section (h) is derived fromfornmer Rule 772
f and MD.R 772 e.

Section (i) is in part derived fromforner
Rule 772 h and MD.R 772 g and in part new.

Section (j) is new
Section (k) is new.
Section (1) is new
Section (M is new.

Rul e 4-342 was

acconpani ed by the foll owi ng Reporter’s Note.
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The Rules Committee recomends the
addi tions of two new sections to Rule 4-342.

New section (|I) is proposed in response
to a request from Russell Butler, Esq. M.
But | er suggested that Rul es 4-342 and 4-354
shoul d be anended because of problens with
recordi ng and enforcing judgnents of
restitution. The anmendnents would clarify
that judgnents of restitution nay be enforced
in the sanme manner as noney judgnments in
civil actions and woul d add cross references
to those sections of the Crimnal Procedure
Article that govern recordi ng and i ndexing
judgnents of restitution. These anmendnents
woul d provide nore specific guidance for the
cl erks.

New section (n) is proposed in |ight of
Chapter 159, Acts of 2002 (SB 428), which
allows a court exercising crimnal
jurisdiction to transfer an action involving
a child to the juvenile court at sentencing
under certain circunstances. The Crim nal
Subcomm ttee i s proposing that Rule 4-342 be
anended to refer to the new transfer
procedure. The Subcomm ttee recommends
di vidi ng new section (m into two sections,
one pertaining to the case where the
presi di ng judge has been desi gnated pursuant
to Code, Courts Article, 83-806 to hear
juvenile matters and one pertaining to the
case where the presiding judge has not been
so designated. In subsection (mM(2), the
Subconm ttee recomends that | anguage from
Rul e 4-251 (c)(2) and Rule 4-252 (h)(3) be
added to the second sentence to provide
procedures for releasing or detaining the
juvenile, since the transfer to juvenile
court will take | onger because the presiding
judge wll not be the one conducting the
di sposition.

Judge M ssouri explained that the | egislature enacted a
statute that provided for a transfer of an adult case to juvenile
court if the case involves a mnor who has not been convicted of
any adult offenses, but has been convicted in crimnal court of
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of fenses that could have been brought in juvenile court or if a
wai ver had been deni ed and pursuant to a plea agreenent, the

def endant was found guilty of an offense cognizable in the
juvenile court. The Crimnal Subcomm ttee has attenpted to craft
arule to put into effect what the legislature intended by the
statute.

Judge M ssouri said that M. Addison, an Assistant Public
Def ender who had been very persuasive at the Subcommttee
nmeetings, was present to discuss the Rule. M. Addison presented
to the Commttee a draft in which additional changes to the
version of the Rule in the neeting nmaterials have been nade,
including the deletion of the |last sentence of subsection (m(1)
and the addition of a reference to “Rules 4-251 (c)(2) or 4-252
(h)(3)” in subsection (M(2). (See Appendix 1).

M. Addi son stated that he al so suggests that part (B) of
subsection (m(2) be deleted. Judge MAuliffe commented that if
part (B) were renoved, it woul d appear that the defendant could
only be rel eased or put on bond. M. Addison responded that in
subsection (M (2)(A) he had added the referenced to Rules 4-251
(c)(2) and 4-252 (h)(3), because the wording of subsection (m(2)
is the sane as these provisions. Parts (A and (B) of subsection
(m(2) are sonewhat redundant and both could sinply refer to
Rul es 4-251 (c)(2) and 4-252 (h)(3).

Judge McAuliffe said that he had no problemw th the Rule
bei ng redundant. M. Sykes commented that the second

alternative, part (B) in the current version of subsection
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(m(2), needs to be clearer. M. Addison suggested that the

| anguage “pursuant to Rules 4-251(c)(2) or 4-252 (h)(3),” which
he had proposed for addition to Rule 4-342 (m, could be pl aced
inthe first sentence of subsection (m(2) after the word
“matters” and before the word “the.” Part A would pertain to
release, and Part B would pertain to detention of a defendant.
Judge McAuliffe comented that the Rule should retain the
alternatives of Parts A and B. The Reporter inquired as to

whet her the reference to the two Rul es adds anything. M.

Addi son responded that the statute contenplates that the judge in
the adult crimnal case should be the judge who sentences the
def endant/ juvenile respondent. The Subcommttee’s view is that
if the judge has not been designated to hear juvenile matters,

t hat judge should not be the one who conducts the disposition.
The post-verdict transfer of jurisdiction is analogous to the
pretrial transfer procedures described in Rules 4-251 (c¢)(2) and
4-252 (h)(3). Referencing these Rules reconciles the probl em of
a non-desi gnated judge hearing a juvenile case.

The Chair suggested that the reference to the two Rul es be
put at the beginning of section (n) as the second sentence before
subsection (1). M. Addison observed that if the crimnal judge
is a designated juvenile judge, that judge wll enter the
di sposition in juvenile court. |[If the judge has not been
designated, the case is transferred to juvenile court, and the
di sposition hearing is held before a judge who has been so

desi gnated. The Chair questioned as to whether it is
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contenpl ated that the disposition occurs the day the case is
transferred. M. Addison suggested that the |ast sentence of
subsection (M (1) could be stricken. For purposes of this Rule,
it does not matter when the disposition takes place. Judge

M ssouri commented that the Departnment of Juvenile Justice is not
al ways ready i mediately to handle the juvenile case. The
Reporter commented that the timng of the disposition is governed
by section (a) of Rule 11-115, Disposition Hearing, which

provi des that the disposition hearing nust be held no later than
thirty days after the conclusion of the adjudicatory hearing.

The Reporter asked if a juvenile petition nmust be filed even
t hough there already has been a trial on the crimnal charging
docunent and there will be no adjudicatory hearing on the
juvenile petition. Judge M ssouri replied that the Departnment of
Juveni |l e Justice does not recognize a crimnal chargi ng docunment.
Al so, a new juvenile case nunber has to be assigned in order for
any expungenent of the crimnal record to take place.

M. Dean pointed out that if the hearing on the juvenile's
initial charges is not finished until 5 o' clock or 6 o' clock in
the evening, as a practical matter, it could be difficult to hold
the disposition at that tine. The Reporter said that Rule 4-252
provides that until a juvenile petition is filed, the original
chargi ng docunent stays in effect. This |anguage could be put
into Rule 4-342. The Chair commented that in either case,
whet her the crimnal court judge does or does not hear the

di sposition, the prosecutor has to file a juvenile petition.
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Thi s | anguage probably should be noved el sewhere in the Rule, but
the Style Subcomm ttee can make the necessary changes. The
Reporter noted that if there is no juvenile judge available to
conduct the disposition hearing and no juvenile petition is filed
until 72 hours after the order of transfer is entered, it appears
that no charging docunent is in effect. M. Dean added that any
| apse in control over the defendant shoul d be avoi ded.

Judge M ssouri said that the statute is not clear as to
whi ch court conducts the disposition hearing of a juvenile who is
convicted in the District Court and whose case is transferred to
the juvenile court for disposition. It could be either the
District Court or a circuit court. District Court judges could
have difficulty with the disposition, because they are not always
know edgeabl e about resources in the juvenile system The
di sposition should be handled in circuit court by juvenile
j udges.

Judge Norton remarked that the statute contenplates that the
sane judge who handled the crimnal case will handle the juvenile
matter. The Rule contains | anguage so that an appropriate judge
conducts the disposition hearing. The Rule has been organi zed to
provi de for procedures when the crimnal court judge is a
desi gnated juvenile judge and when the crimnal court judge is
not so designated. The State’s Attorney files a petition, and
the provisions of Rules 4-251 and 4-252 apply to proceedings in
whi ch the disposition does not occur imedi ately. Language

shoul d be added to the Rule providing that the contents of the
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juvenile petition should be limted to the charges of which the
def endant has been convi ct ed.

Judge McAuliffe comented that the | egislature seens to have
intended that after the verdict in adult court, the sentencing
procedure of juvenile court is to be utilized, so the case has to
be transferred. He inquired as to whether, after the transfer
procedure takes place, the respondent could answer negatively if
the respondent were to be asked if he or she had ever been
convicted of a crimnal case. Wuld the crimnal conviction be
erased fromthe juvenile s record? Judge Hell er answered that
the crimnal conviction wiuld be erased. The Subcommittee had
di scussed the possibility of the juvenile filing a petition for
expungenment of the adult record and the juvenile records being
sealed. The Reporter noted that if a juvenile is charged not
only with mnor offenses that can be proven but also with serious
of fenses that cannot be proven but which require that the
juveni |l e be charged as an adult, the expungenent would allow the
juvenile to be on the sane footing as if he or she had not been
overcharged. The Chair pointed out that any tine the original
crimnal case is in the District Court, it will be necessary to
transfer to the circuit court. Judge Dryden remarked that in
Anne Arundel County, none of these types of cases are set in
District Court. M. Addison said that in Baltinore Gty, the
only charge that would be filed in the District Court is a
handgun vi ol ati on.

M. Karceski questioned as to why the | ast sentence of
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subsection (mM (1) is proposed to be stricken. Judge M ssour
replied that M. Addi son had suggested the deletion. The Chair
comented that it could happen that the case is not transferred
to the juvenile court until very late on a Friday afternoon, and
it is possible that the disposition does not take place until
Monday. The | anguage proposed for deletion by M. Addi son
provides that if the disposition does not occur inmediately, the
procedures of subsection (m(2) apply. The Chair inquired if
t hose procedures should apply. M. Addison answered that there
are two conpeting interests — the continuity of the court
proceeding and the rights of the juvenile. The Chair said that
the Rule should provide that if the disposition of the case does
not occur imrediately, the court should proceed in accordance
with Rule 4-251 or 4-252, whichever is applicable. The Commttee
agreed by consensus to this change. M. Addison remarked that
judicial continuity is inportant when it can be acconpli shed.
The Chair expressed the opinion that inmmedi ate disposition of the
matter should be encouraged. Judge M ssouri added that the judge
who sat on the original adult case knows nore about the case than
anyone.

The Comm ttee approved the Rule as anmended. The Chair said
that the Rule would be sent to the Style Subcommittee. He
invited M. Addison to attend the Style Subcomm ttee neeting at

which the Rule will be di scussed.
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Agenda Item 3. Consideration of a proposed anendnent to Rule
4-102 (Definitions)

Judge M ssouri presented Rule 4-102, Definitions, for the

Commi ttee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 100 - GENERAL

AVEND Rul e 4-102 to add a definition of
“peace officer,” as follows:

Rul e 4-102. DEFI NI TI ONS

The follow ng definitions apply in this
Title:

(a) Charging Docunent

"Chargi ng docunent™ means a witten
accusation alleging that a defendant has
commtted an offense. It includes a
citation, an indictnent, an information, and
a statenment of charges.

(b) GCtation
"Citation" nmeans a chargi ng docunent,
ot her than an indictnment, information, or
statenent of charges, issued to a defendant

by a peace officer or other person authorized
by law to do so.

(c) Defendant
"Def endant” neans a person who has
been arrested for an offense or charged with
an offense in a chargi ng docunent.

(d) Indictnent
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"Indi ctnment” neans a chargi ng docunent
returned by a grand jury and filed in a
circuit court.

(e) Information
"Informati on" nmeans a charging
docunent filed in a court by a State's
Att or ney.
(f) Judicial Oficer

"Judicial Oficer" neans a judge or
District Court comm ssioner.

(g0 Ofense
"Offense" neans a violation of the
crimnal laws of this State or political
subdi vi si on t hereof.

(h) Peace Oficer

“Peace officer” neans a “l aw
enforcenent officer” as defined in Code,
Public Safety Article, 83-101 (e); a “police
officer” as defined in Code, Crininal
Procedure Article, 82-101 (c);: and any other
person who, by law, is authorized to issue
citations and serve sunnbnses.

th)y (i) Petty O fense

"Petty of fense" neans an of fense for
whi ch the penalty may not exceed inprisonnent
for a period of three nonths or a fine of
five hundred dollars.

t+r (j) Statement of Charges

"Stat enment of charges” neans a
char gi ng docunent, other than a citation,
filed in District Court by a peace officer or
by a judicial officer.

) (k) State's Attorney

"State's Attorney" neans a person
aut hori zed to prosecute an of fense.

- (1) Verdict
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"Verdict" neans the finding of the
jury or the decision of the court pertaining
to the nerits of the offense charged.

) (m Varrant

"Warrant" neans a witten order by a
judicial officer commandi ng a peace officer
to arrest the person naned in it or to search
for and seize property as described init.

Source: This Rule is derived as foll ows:
Section (a) is derived fromfornmer Rule 702
a and MD.R 702 a.
Section (b) is derived fromfornmer MD. R

702 c.
Section (c) is derived fromformer Rule 702
b and MD. R 702 d. Section (d) is derived

fromfornmer Rule 702 c.

Section (e) is derived fromformer Rule 702
d and MD.R 702 e.

Section (f) is derived fromformer MD. R
702 f.

Section (g) is derived fromformer Rule 702
e and MD.R 702 g.

Section (h) is new.

Section thy (i) is derived fromforner

MD.R 702 h.
Section ) (J) is derived fromforner
MD. R 702 i.

Section ) (k) is derived fromfornmer Rule
702 f and MD.R 702 j.

Section k) (1) is derived fromfornmer Rule
702 g and MD.R 702 |

Section (- (m is derived fromfornmer Rule
702 h and D.R 702 m

Rul e 4-102 was acconpani ed by the follow ng Reporter’s Note.

The Rules Commttee had agreed to
substitute the term*“law enforcenent officer”
for the term “peace officer” throughout the
Rul es of Procedure, but M. Zarnoch pointed
out that certain enployees of admnistrative
agenci es, such as the liquor board in sone
counties, perform sonme quasi-|aw enforcenent
activities, including issuing citations and
servi ng summonses, yet are not defined as |aw
enforcenment officers by Code, Public Safety
Article, 83-101 (a) and (e). It is inportant
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that these individuals not be inadvertently
excluded fromthe rules that apply to them
Wth this in mnd, the Crimnal Subconmttee
has decided to retain the term " peace
officer” since it has been in use for so
long, while adding a definition to Rule 4-102
to clarify that persons, other than | aw
enforcenment officers and police officers, who
i ssue citations and serve summonses are

i ncl uded as peace officers.

Judge M ssouri explained that the issue of changing the term
“peace officer” had been discussed at several neetings of the
Crimnal Subcommttee during the tinme that the Honorable G R
Hovey Johnson was chair of the Subcommittee. The Subcomm ttee
had suggested that the term “peace officer” be replaced with the
term“l aw enforcenent officer.” However, because the latter term
does not include persons who work for adm nistrative agencies or
for municipalities and are able to issue citations and serve
sumonses, the Subcommttee recomends that the term “peace
officer” be retained with a definition of the termadded to Rule
4-102.

M. Klein pointed out that section (b) contains the | anguage
“or other person authorized by law to do so,” which is simlar to
t he proposed | anguage in section (h). The Chair suggested that
in section (h), a period be placed after the word “citations.”

He noted that anyone can serve process, but not anyone can issue
a citation. Judge MAuliffe remarked that anyone can serve a
subpoena, and not necessarily a summons. The Chair suggested

that there should be a period after the word “citations” in

section (h) and after the word “officer” in section (b). The
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Comm ttee agreed by consensus to the Chair’s suggestions.
M. Dean commented that there has been a debate concerning

federal |aw enforcenent officers who patrol the Baltinore-
Washi ngton Parkway as to whet her they should be included as peace
officers who nmay issue state charges. Code, Public Safety
Article, 83-101 (e), which defines the term*“law enforcenent
officer,” and Code, Crimnal Procedure Article, 82-101 (c), which
defines the term“police officer,” do not sweep in these federal
of ficers. M. Dean inquired as to whether the new definition
in section (h) of the term “peace officer” is so broad that it
woul d give the federal officers the authority to issue state
charges. The Chair suggested that the |anguage “l ocal or state”
be added after the word “by” and before the word “law.” This
woul d make clear that the federal officers who patrol the
Bal ti nor e- WAashi ngt on Par kway are not “peace officers” under the
definition set forth in the Rule. The Commttee approved this
change by consensus and approved the Rul e as anended.
Agenda Item 4. Consideration of proposed anmendnents to two

Forms: Form 4-217.1 (Declaration of Trust of Real Estate to

Secure Performance of a Bail Bond) and Form 4-504.1 (Petition
for Expungenent of Records)

Judge M ssouri presented Form 4-217.1, Declaration of Trust
of Real Estate to Secure Perfornmance of a Bail Bond, for the

Committee’s consi deration.
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MARYLAND RULES OF PROCEDURE

BAI L BOND FORMS

AMEND Form 4-217.1 to change the
capitalization rate from6%to 12% as
fol |l ows:
Form 4-217.1. DECLARATI ON OF TRUST OF REAL ESTATE TO SECURE
PERFORVANCE OF A BAI L BOND

DECLARATI ON OF TRUST OF REAL ESTATE
TO SECURE PERFORMANCE OF A BAI L BOND

STATE OF MARYLAND,

The undersigned [ ] Defendant, [ ] Surety, .................

(Nane) ( Addr ess)
in order to secure the performance of the bail bond annexed
hereto, being first sworn (or, if Surety is a corporation, its
under si gned officer being first sworn), acknow edges and decl ares

under oath as foll ows:

That the undersigned is the sole ower of [ ] a fee sinple
absolute, or [ ] a | easehold subject to an annual ground rent of
S , in certain |land and prem ses situate in

.................................. Maryl and and descri bed as

(lot, block, and subdivision or other |egal description)

That the undersigned is conpetent to execute a conveyance of

-29-



said | and and prem ses; and

That the undersi gned hereby holds the sanme in trust to the
use and subject to the demand of the State of Maryl and as
collateral security for the performance of that bond;

That said property is assessed for $...... X .8 =8......

fromwhich the foll om ng encunbrances shoul d be deduct ed:

Gound rent capitalized at 6% 12% $......
Mor t gages/ Deeds of Trust totaling $......
Federal / State Tax Liens $......
Mechani cs Liens $......
Judgnent & Ot her Liens $......
O her outstanding Bail Bonds $......
Tot al Encunbrances $...... $.......
and that the present net equity in the property is $..... ..

That, if the undersigned is a body corporate, this
Decl aration of Trust is its act and deed and that its undersigned
officer is fully authorized to execute this Declaration of Trust
on its behal f.

And t he undersigned further declares, covenants, and
undertakes not to sell, transfer, convey, assign, or encunber the
| and and prem ses or any interest therein, so |long as the bai
bond hereby secured remains undi scharged and in full force and
effect, without the consent of the court in which the bail bond
is filed, it being understood that upon discharge of the bai

bond the clerk of the court wll execute a release in witing
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endorsed on the foot of this docunent (or by a separate Deed of
Rel ease), which may be recorded in the sanme manner and with |ike
effect of a release of nortgage if this Declaration of Trust is

recorded anong the Land Records.

SWORN to, signed, seal ed, and acknow edged before ne this

* For ground | eases created between April 6, 1888 and July 1,
1982, the capitalization rate is 6%

Form 4-217.1 was acconpani ed by the foll ow ng Reporter’s
Not e.

Julia M Andrew, Assistant Attorney
CGeneral, pointed out that Code, Real Property
Article, 88-110 (b) provides that the
capitalization rate for ground | eases created
after July 1, 1982 has been changed to 12%
However, Form 4-217.1 provides that ground
rents are capitalized at 6% which was the
percentage rate before 1982. The Crim nal
Subconmittee is recommendi ng that the form be
anmended to reflect the current rate and to
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indicate that the 6% rate applies to | eases
created between April 6, 1988 and July 1,
1982.

Judge M ssouri told the Comrmittee that Julia M Andrew,
Esq., an Assistant Attorney General, had pointed out that the
capitalization rate for ground rents created after July 1, 1982
has changed from6%to 12% The Subconmi ttee proposal anends
Form 4-217.1 to conformto the newrate. The note at the end of
the Rule explains that the 6% rate applies to ground rents
created between April 6, 1888 and July 1, 1982.

M . Bowen suggested that the | anguage in the third paragraph
t hat reads, “said | and” shoul d be nodernized to read, “the | and”
to conformwith simlar changes in the Rules. M. Bowen
suggested that the form be redesigned to have a box to check to
i ndicate whether the rate is 6% or 12% He al so pointed out that
there is an error in the Reporter’s note — the date that reads
“April 6, 1988" should read “April 6, 1888.” M. Sykes noted
that the |language in the fourth paragraph that reads “said
property” should be updated, also. The Chair said that the Style
Subconmittee will review the formand nmake the necessary changes.
The Conmmittee approved the Rule, subject to stylistic changes.

Judge M ssouri presented Form 4-504.1, Petition for

Expungenent of Records, for the Commttee’ s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

BAI L BOND FORMS

AVEND Form 4-504.1 to delete the five-
year requirenment for filing a petition for
expungenent based on a pardon, as follows:

Form 4-504.1. PETITI ON FOR EXPUNGEMENT OF RECORDS
(Caption)
PETI TI ON FOR EXPUNGEMENT OF RECORDS

1. (Check one of the follow ng boxes) On or about :
(Dat e)

| was [ ] arrested, [ ] served with a summons, or [ ] served

with a citation by an officer of the

(Law Enf orcenment Agency)

at , Maryl and, as

a result of the follow ng incident

2. | was charged with the of fense of

3. On or about :
(Dat e)

t he charge was di sposed of as follows (check one of the foll ow ng

boxes):

[ ] | was acquitted and either three years have passed since
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[ ]

[ ]

[ ]

di sposition or a CGeneral Waiver and Rel ease is attached.
The charge was di sm ssed or quashed and either three years
have passed since disposition or a General Wiver and

Rel ease is attached.

A judgnent of probation before judgnent was entered on a
charge that is not a violation of Code*, Transportation
Article, 821-902 or Code*, Crimnal Law Article, 882-503,
2-504, 2-505, or 2-506, or former Code*, Article 27, 8388A
or 8388B, and either (a) at |least three years have passed
since the disposition, or (b) I have been discharged from
probation, whichever is later. Since the date of

di sposition, | have not been convicted of any crime, other
than violations of vehicle or traffic | aws, ordinances, or
regul ati ons not carrying a possible sentence of

i nprisonnment; and | am not now a defendant in any pendi ng
crimnal action other than for violation of vehicle or
traffic | aws, ordi nances, or regulations not carrying a
possi bl e sentence of inprisonnent.

A Noll e Prosequi was entered and either three years have
passed since disposition or a General Waiver and Rel ease
is attached. Since the date of disposition, | have not
been convicted of any crine, other than violations of
vehicle or traffic |laws, ordinances, or regul ations not
carrying a possible sentence of inprisonnent; and | am not
now a defendant in any pending crimnal action other than

for violation of vehicle or traffic | aws, ordi nances, or
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[ ]

[ ]

[ ]

regul ati ons not carrying a possible sentence of

I npri sonment .

The proceedi ng was placed on the Stet docket and three
years have passed since disposition. Since the date of

di sposition, | have not been convicted of any crime, other
than violations of vehicle or traffic | aws, ordinances, or
regul ati ons not carrying a possible sentence of

i nprisonnment; and | am not now a defendant in any pendi ng
crimnal action other than for violation of vehicle or
traffic | aws, ordinances, or regulations not carrying

a possi bl e sentence of inprisonnent.

The case was conprom sed pursuant to Code*, Crimnal Law
Article, 83-207, forner Code*, Article 27, 812A-5, or
former Code*, Article 10, 837 and three years have passed
si nce di sposition.

On or about , | was granted
(Dat e)

a full and unconditional pardon by the Governor for the
one crimnal act, not a crine of violence as defined in
Code*, Crimnal Law Article, 814-101 (a), of which | was
convicted. Mbore—than—+t+ve—years—but—not Not nore than
ten years;y have passed since the Governor signed the
pardon, and since the date the Governor signed the pardon

| have not been convicted of any crine, other than
violations of vehicle or traffic | aws, ordinances, or

regul ations not carrying a possible sentence of

i nprisonnment; and | am not now a defendant in any pendi ng
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crimnal action other than for violation of vehicle or
traffic | aws, ordi nances, or regulations not carrying a
possi bl e sentence of inprisonnent.

WHEREFORE, | request the Court to enter an Order for
Expungenment of all police and court records pertaining to the
above arrest, detention, confinenent, and charges.

| solemly affirmunder the penalties of perjury that the
contents of this Petition are true to the best of ny know edge,
informati on and belief, and that the charge to which this
Petition relates was not made for any noni ncarcerable violation
of the Vehicle Laws of the State of Maryland, or any traffic |aw,
ordi nance, or regulation, nor is it part of a unit the
expungenment of which is precluded under Code, Crim nal Procedure

Article, 810-107.

(Dat e) Si gnat ur e

(Addr ess)

(Tel ephone No.)

* References to "Code" in this Petition are to the Annot ated Code
of Maryl and.

Form 4-504. 1 was acconpani ed by the foll ow ng Reporter’s
Not e.
Chapter 121 (HB 116), Laws of 2003
repeal ed the five-year period for persons

waiting to file a petition for expungenent
based on a pardon fromthe Governor
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Accordingly, the Crimnal Subcommttee
recommends del eting the | anguage in Form 4-
504.1 which refers to the five-year period.

Judge M ssouri explained that the 2003 General Assenbly
repeal ed the five-year waiting period for persons who wish to
file a petition for expungenent based on a pardon fromthe
Governor. The Subcommittee is proposing a change on page 3 of
the Rule, deleting the | anguage “[njore than five years, but” and
starting the sentence with the word “[nJot.” This change w ||
elimnate the reference to the five-year waiting period. By
consensus, the Commttee approved the Form as presented.

Agenda Item 5. Reconsideration of certain proposed new Rul es
concerning performance of marriage cerenonies by judges: Rule
16- 821 (Performance of Marriage Cerenoni es by Judges —

Applicability of Rules) and Rule 16-823 (Judicial Action) -
section (b) (License)

The Reporter presented Rule 16-821, Performance of Marriage
Cer enoni es by Judges -- Applicability of Rules and 16-823,

Judicial Action, for the Committee s consideration.

MARYLAND RULES OF PROCEDURE

TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQCUS

ADD new Rul e 16-821, as foll ows:

Rul e 16-821. PERFORVMANCE OF MARRI AGE
CEREMONI ES BY JUDGES — APPLI CABI LI TY OF RULES

-37-



Rul es 16-821 through 16-824 apply to al
Maryl and judges of the District Court, a
circuit court, the Court of Special Appeals,
and the Court of Appeals, including retired

j udges eHgibte—for—recatt—as—dettnedby—the
Cotrt—of—Appeals—of-—Marytand, who wish to
perform marri age cerenoni es.

Cross reference: Code, Famly Law Article,
§2- 406.

Source: This Rule is new.

Rul e 16-821 was acconpani ed by the foll owi ng Reporter’s
Not e.
Proposed new Rul es 16-821 t hrough 16-824
are based on the recomrendati ons of the
Conference of Circuit Judges.
Chapter 207, Acts of 2002, added judges
to the list of persons who may perform
marriage cerenmonies in Maryland. The
proposed Rul es contain certain proscriptions
and provide procedural details that apply to

t he performance of nmarriage cerenoni es by
j udges.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

ADD new Rul e 16-823, as foll ows:

Rul e 16-823. JUDI Cl AL ACTI ON

(a) Cerenony

A judge who perfornms a marri age
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cerenony shall include substantially the form
of cerenony used by the clerk of the circuit
court for the county where the marriage is to
be perforned. |If the parties request, the
cerenony may include religious references. A
j udge may performthe cerenony in conjunction
with an official of a religious order or

body.

(b) License

A judge may not performa marriage
cerenony unless a |license has been issued by
the clerk of the circuit court in the county
where the cerenony is to be perforned anrd—the
: ; ; . : I I o
to—the—eterk—of—the—etreutrt—court+. A judge
who perfornms a marriage cerenony shall (1)
conplete the certificate of marriage, (2)
provi de a copy of the certificate to the
parties, and (3) return the conpleted
certificate to the issuing clerk of court for
recordation and reporting of the marriage as
required by law. A judge who grants a
request for the issuance of a marriage
I icense under Code, Fam |y Law Article, 82-
405 (d) also may performthe marri age.

(c) Refusal to Perform Cerenony

A judge may decline to performa
marri age cerenony.

Source: This Rule is new.

Rul e 16-823 was acconpani ed by the foll owi ng Reporter’s
Not e.

See the Reporter’s Note to proposed new
Rul e 16-821.

The Reporter explained that the Rul es concerning
performance of marriage cerenonies by judges had been approved

previously by the Conmttee. House Bill 58/ Senate Bill 143,
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filed in the 2003 | egislative session, concerned the sane
subject, but the bills did not pass. The dem se of the bills
affected Rules 16-821 and 16-823, because the bills would have
provi ded that the Court of Appeals could define who is a “judge”
for the purpose of perform ng marriage cerenonies and that the
clerk of the circuit court would collect a non-refundable fee for
a judge to performa marriage cerenony. Chapter 70 (SB 171),
Acts of 2003, pertaining to decrimnalizing solicitation of the
performance of marriage cerenonies did pass, but it does not

af fect the proposed marriage rul es.

Judge McAuliffe pointed out that the Rules Commttee had
decided that only retired judges who are eligible for recal
shoul d be included in Rule 16-821. The Chair said that this was
a conditional provision, which had been based on whet her the
| egi slature enacted House Bill 58/ Senate Bill 143, which it did
not. The Reporter remarked that she had spoken with Susan
Russell, Esq., staff to the Senate Judicial Proceedings
Comm ttee, who had indicated that the | egislature wanted to
mai ntain control over the subject of who may conduct marri age
cerenonies. The Chair suggested that the legislation that did
not pass should be revised and resubmtted to the |egislature.
Judge M ssouri said that the Conference of Crcuit Judges w ||
take a vote on sending the matter back to the legislature. The
Reporter commented that the Honorable Charlotte Cooksey, Chair of
the Judicial Ethics Commttee, had received inquiries from

District Court judges who want gui dance on perform ng narriage
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cerenoni es. Judge M ssouri added that he too had recei ved many
questions fromcircuit court judges on the sane topic.

Judge Dryden observed that sone judges feel that there
shoul d be an adm nistrative order or regulations fromthe
Adm nistrative Ofice of the Courts pertaining to guidelines for
performance of marriage cerenonies by judges. The Chair
responded that there had been a draft adm nistrative order, but
Judge Heller noted that the draft order was so broad as to be
unwor kabl e. The Conference of Circuit Judges drafted the current
set of proposed Rules. By consensus, the Rules Commttee
approved the Rul es as presented.

The Chair adjourned the neeting.
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