COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Comrittee held in Room
1100A of the People’ s Resource Center, 100 Community Pl ace,

Crownsvill e, Maryland, on February 14, 2003.

Menbers present:

Hon. Joseph F. Mirphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

F. Vernon Boozer, Esq. Ri chard M Karceski, Esq.
Lowel | R Bowen, Esq. Robert D. Klein, Esq.

Al bert D. Brault, Esq. Hon. John F. MAuliffe
Robert L. Dean, Esq. Hon. WIlliamD. M ssour
Hon. Janmes W Dryden Hon. John L. Norton, 111
Hon. Ellen M Heller Anne C. (gl etree, Esq.
Hon. Joseph H. H. Kapl an Roger W Titus, Esq.

| n attendance:

Sandra F. Haines, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Prof essor John Lynch, University of Baltinore School of Law

Nancy Forster, Esq., Ofice of the Public Defender

A enn Gossman, Esq., Deputy Bar Counsel, Attorney Gievance
Conmi ssi on

David D. Downes, Esqg., Chair, Attorney Gievance Conmm ssion

El i zabeth B. Veronis, Esq., Court Information Ofice

Uha M Perez, Esq.

Steven P. Lenmmey, Esq., Investigative Counsel, Conmm ssion on
Judicial Disabilities

The Chair convened the neeting. He told the Commttee that
again this year, the House Judiciary Comrittee voted agai nst

draft legislation that woul d anend 88-306 of the Courts Article

to allow nore than six jurors in a civil action, so that



alternate jurors could be elimnated. Kelley O Connor of the

Court Information Ofice who is the legislative liaison for the

Judiciary, has indicated that a majority of the Judiciary

Comm ttee concluded that there is not enough discontent with

alternate jurors to require a change in the law. The Chair

poi nted out that the Judiciary Conmttee does not consist of a

majority of lawers. Judge M ssouri remarked that Al bert “Buz”

W nchester of the Maryland State Bar Association told the

Judiciary Commttee that it would be useful to negotiate with the

Rules Commttee as to howto handle this issue. The Chair

announced that Agenda Item 3 woul d be considered first due to

accommodat e the schedule of M. Brault, the Chair of the

At torneys Subconm tt ee.

Agenda Item 3. Reconsideration of proposed amendnents to: Rule
16-751 (Petition for Disciplinary or Renmedial Action), Rule
16-771 (Disciplinary or Renedial Action Upon Conviction of

Crinme), and Rule 16-773 (Reciprocal Discipline or Inactive
St at us)

M. Brault presented Rules 16-751, Petition for D sciplinary
or Renedial Action, 16-771, Disciplinary or Renedial Action Upon
Convi ction of Crime, and 16-773, Reciprocal Discipline or

| nactive Status, for the Commttee’ s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS
OF ATTORNEYS



AMEND Rul e 16-751 (a) to all ow Bar
Counsel to file a Petition for Disciplinary
or Renedial Action wi thout the prior approval
of the Attorney Gievance Commi ssion under
certain circunstances, as follows:

Rul e 16-751. PETITION FOR DI SCl PLI NARY OR
REMEDI AL ACTI ON

(a) Conmencenent of Disciplinary or
Renedi al Action

(1) Upon Approval of Commi ssion

Upon approval of the Comm ssion, Bar
Counsel shall file a Petition for
Di sciplinary or Renedial Action in the Court

of Appeal s.

(2) Conviction of Crine; Reciprocal
Acti on

| f authorized by Rule 16-771 (b) or
16-773 (b), Bar Counsel may file a Petition
for Disciplinary or Renedial Action in the
Court of Appeals. Bar Counsel pronptly shal

notify the Conmm ssion of the filing.

Cross reference: See Rule 16-723 (b)(7)
concerning confidentiality of a petition to
pl ace an incapacitated attorney on inactive
st at us.

(b) Parties

The petition shall be filed in the
name of the Conm ssion, which shall be called
the petitioner. The attorney shall be called
t he respondent.

(c) Formof Petition

The petition shall be sufficiently
clear and specific to informthe respondent
of any professional m sconduct charged and
the basis of any allegation that the
respondent is incapacitated and shoul d be
pl aced on inactive status.
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Source: This Rule is derived from former
Rul es 16-709 (BV9) and 16-711 b 2 (BV1i1l b 2).

Rul e 16- 751 was acconpani ed by the foll owi ng Reporter’s
Not e.

The proposed anmendnents to Rul es 16-751,
16-771, and 16-773 allow Bar Counsel to file
a Petition for Disciplinary or Renedi al
Action wi thout obtaining the prior approval
of the Attorney Gievance Comm ssion when an
attorney has been convicted of a serious
crime or, in another jurisdiction,

di sci plined or placed on inactive state.
Proceedi ng wi t hout prior approval allows
serious cases to proceed nore quickly.
Because there may be situations in which a
nor e thorough investigation into the
underlying facts of the discipline in another
jurisdiction or conviction is warranted, the
proposed anendnents to Rules 16-771 and 16-
773 give Bar Counsel discretion as to the
filing of a Petition under proposed new
subsection (a)(2) of Rule 16-751.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND I NACTI VE STATUS
OF ATTORNEYS

AMEND Rul e 16-771 (b) to make
di scretionary the filing of a Petition for
Di sciplinary or Renedial action that is based
on a conviction of a serious crine, as
foll ows:

Rul e 16-771. DI SCl PLI NARY OR REMEDI AL ACTI ON
UPON CONVI CTI ON OF CRI ME



(b) Petition in Court of Appeals

Upon receiving and verifying
information fromany source that an attorney
has been convicted of a serious crime, Bar
Counsel shat+ may file a Petition for
Di sciplinary or Renedial Action in the Court
of Appeal s pursuant to Rule 16-751 (b) and
serve the attorney in accordance wth Rul e
16-753. The petition shatH may be filed
whet her the conviction resulted froma plea
of guilty, nolo contendere, or a verdict
after trial and whether an appeal or any
ot her post-conviction proceeding i s pending.
The petition shall allege the fact of the
conviction and include a request that the
attorney be suspended i mediately fromthe
practice of law. A certified copy of the
j udgnent of conviction shall be attached to
the petition and shall be prima facie
evidence of the fact that the attorney was
convicted of the crime charged.

Rul e 16-771 was acconpani ed by the followi ng Reporter’s
Not e.

See the Reporter’s Note to Rule 16-751.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND I NACTI VE STATUS
OF ATTORNEYS

AMEND Rul e 16-773 (b) to make
di scretionary the filing of a Petition for
Di sciplinary or Renedial Action that is based
on correspondi ng discipline or inactive
status in another jurisdiction, as foll ows:



Rul e 16-773. RECI PROCAL DI SCI PLI NE OR
| NACTI VE STATUS

(b) bButy—of-Bar—Counselr Petition in Court
of Appeals

Upon receiving and verifying
information fromany source that in another
jurisdiction an attorney has been disciplined
or placed on inactive status based on
i ncapacity, Bar Counsel shatH—ebtarn—a

cert+fed—ecopy—of—the—disetpHnary—or
rerrethal—order—and nay file H—wth a
Petition for Disciplinary or Renedial Action
in the Court of Appeals pursuant to Rule
16- 751 (b) —and—shatt—serve—<copies—of—the
Y | | I .
accordance—wth—Rule—316-+53. A certified
copy of the disciplinary or renedial order
shall be attached to the Petition, and a copy
of the Petition and order shall be served on
the attorney in accordance with Rule 16-753.

Rul e 16-773 was acconpani ed by the followi ng Reporter’s
Not e.

See the Reporter’s Note to Rule 16-751.

M. Brault told the Conmttee that the three Rules for
consi deration today have been before them previously. The Rules
have the same common predicate -— if an attorney is convicted of
a serious crime or disciplined in another jurisdiction, Bar
Counsel would be able to file a Petition for Disciplinary or
Renmedi al Action in the Court of Appeals w thout being required to
get authorization fromthe Maryland Attorney Gievance

Comm ssion. The request for this change canme from Bar Counse
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and t he Conm ssion, whose rationale is that the matter nay be
pressi ng, and the Conm ssion only neets once a nonth. Judge
McAul i ffe had expressed the view that the Rules should require
Bar Counsel to file the Petition for Disciplinary or Renedi al
Action immediately if an attorney has been disciplined in another
jurisdiction or convicted of a serious crine. The remainder of
the Subcommittee is of the opinion that this should be

di scretionary. Before the decision to file the Petition is made,
t here should be sone investigation to ascertain if filing the
Petition is appropriate. The Subconmttee recommendation is to
change the word “shall” to the word “may.”

M. Brault noted that subsection (a)(2) of Rule 16-751

provides: “... Bar Counsel may file a Petition for D sciplinary
or Renedial Action ... .” The word “shall” in Rule 16-771 (Db)
has been changed to the word “may.” He pointed out a

t ypographical error in section (b) -— the reference to “Rule 16-

751 (b)” should be changed to “Rule 16-751 (a)(2).” Rule 16-773
contains changes simlar to the other Rules. The sane correction
of a typographical error — changing “Rule 16-751 (b)” to “Rule
16-751 (a)(2)” — should be made in Rule 16-773, also. The Vice
Chair asked if the beginning | anguage in subsection (a)(2) of
Rul e 16-751 which reads, “[i]f authorized” means if all of the
condi ti ons have been net, and M. Brault replied in the
affirmative. The Chair told the Commttee that there is an
alternate version of Rule 16-751 in the neeting materials which

is not recomended by the Subconmmttee. The Reporter expl ained
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that this version did not change the word “shall” to “may.” It
reflects the dissenting opinion. Judge MAuliffe expressed the
view that the Rule should be couched as mandatory, because
conviction of a serious crine or discipline in another
jurisdiction is such a serious nmatter.

M. Downes said that he had attended the Attorneys
Subcomm ttee neeting at which these Rules were discussed, and he
endorsed the changes. The Vice Chair asked if there would be any
reason not to file the Petition if Bar Counsel received
information fromany source that an attorney has been convicted
of a serious crine. M. Gossman replied that it would be
unlikely that Bar Counsel would not file a Petition. He stated
that he did not feel strongly about whether the Rules should be
mandatory or discretionary as to the filing of the petition.

Judge McAuliffe pointed out that |anguage should be added to
subsection (a)(2) of Rule 16-751 to indicate that Bar Counsel may
proceed “w thout the prior approval of the Comm ssion.” The
Comm ttee agreed by consensus to nmake this change. The Conm ttee
approved Rules 16-751, 16-771, and 16-773 as anended. The Chair
t hanked M. G ossman and M. Downes for attending the neeting.

Agenda Item 1. Consideration of proposed anmendnents to Rule
8- 608 (Conputation of Costs)

M. Titus presented Rul e 8-608, Conputation of Costs, for

the Conmttee' s consi deration.



MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT COF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 600 - DI SPOSI TI ON

AMEND section (a) of Rule 8-608 to
provide for the Clerk to identify if a
transcript was paid for by the Ofice of the
Publ i c Defender, as foll ows:

Rul e 8-608. COWPUTATI ON COF COSTS

(a) Costs Generally Al owed

The Cerk shall include in the costs
the al l owance determ ned pursuant to section
(c) of this Rule for reproducing the briefs,
the record extract, and any necessary
appendices to briefs and any other costs
prescribed by these rules or other |aw
Unl ess the case is in the Court of Appeals
and was previously heard and deci ded by the
Court of Special Appeals, the derk shal
al so include the anount paid by or on behalf
of the appellant for the original and the
copi es of the stenographic transcript of
testinmony furnished pursuant to section (a)
of Rule 8-411. |If the transcript was paid
for by the Ofice of the Public Defender, the
Clerk shall so state.

(b) Costs Cenerally Excluded

Unl ess the Court orders otherw se, the
Clerk shall exclude fromthe costs the costs
of reproducing the record if it was
reproduced wi thout order of the Court.

(c) Allowance for Reproduction

The O erk shall determ ne the
al l omance for reproduction by multiplying the
nunber of pages in the briefs, the record
extract, and any necessary appendices to
briefs by the standard page rate established
fromtime to tinme by the Court of Appeals.
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Source: This Rule is derived from former
Rul es 1080, 880, 1081, and 881.

Rul e 8-608 was acconpani ed by the follow ng Reporter’s Note.

Nancy S. Forster, Esq., Deputy Public
Def ender, sent in a letter explaining that
there are cases in which the Ofice of the
Publ i c Def ender pays $3.75 per page for the
transcripts of the case when a defendant
notes an appeal, but if private counsel |ater
enters an appearance, he or she does not
reinburse the O fice of the Public Defender
for the costs of the transcript, and private
counsel is able to obtain a copy of the
transcript fromthe court reporter at a much
reduced rate of 75 cents per page. M.
Forster requested changing Rule 8-402 (b) so
that private counsel nust certify that he or
she has already reinbursed the Ofice of the
Publ i c Defender for the costs of the
transcript before the attorney is permtted
to enter an appearance. Instead of this
change, the Appellate Subconm ttee recomends
that Rule 8-608 (a) be anended to require the
Clerk of the Court of Special Appeals, when
conputing costs, to state that the Ofice of
the Public Defender paid for the transcript,
so that this cost can be reinbursed to that
office, if possible.

M. Titus explained that Nancy Forster, Esq., Deputy Public
Def ender had written a letter concerning a problemw th getting
rei nbursenent for trial transcripts previously secured by the
Ofice of the Public Defender (“OPD’) after the defendant | ater
changes to private counsel. This issue has been di scussed before
at several Appellate Subcommittee and Rul es Committee neetings.
The OPD had requested that Rule 8-402 (b) be anended so that a

witten request to enter an appearance on appeal nust include a

certification that the attorney has reinbursed the OPD for the
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full cost of preparing the transcript paid for by the OPD. The
Subconm ttee concluded that this certification would be a harsh
remedy. The nenbers of the Subcommttee did not |ike the idea
that private counsel cannot enter an appearance w thout doing
sonething else first. M. Titus noted that when private counse
is obtained, the OPD is relieved of a burden of providing
representation to the defendant. |If the defendant cannot afford
to pay for the transcript and private counsel is not allowed to
enter an appearance until the OPD has been rei nbursed for the
cost of the transcript, the OPD has to remain as counsel. The
anendnent to Rule 8-608 (a) proposed by the Appellate

Subcommi ttee provides information for the court to use when it
includes in the mandate the assessnent of costs taxable to each
party.

The Chair introduced Ms. Forster, who thanked the Conmttee
for the opportunity to speak with them She said at the tine she
wote the letter explaining the problem she was the Chief of the
Appel l ate Division of the OPD. The inpetus for the initial
letter was a series of cases that included a costly transcript.
One of these was a transcript costing $12,000, paid by the OPD
Then the defendant secured private counsel and refused to
rei nburse the cost of the transcript to the OPD. It was not
cl ear whet her the defendant had the funds to reinburse. He had
chal l enged the OPD to sue himfor the noney. It is difficult for
the OPD to track cases once private counsel takes over. Being

forced to absorb the cost of the transcripts is very burdensone.
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The OPD is open to suggestions as to how to solve this problem
The proposed change to Rule 8-608 (a) does not go far enough and
is not a viable nethod to ensure reinbursenent.

The Chair commented that the way this is handled in the
Court of Special Appeals is that the OPD files a notion for
rei nbursenent. |If the case is reversed, the costs portion of the
mandat e i ncl udes rei nbursenent for the transcript. |If the case
is affirmed, the appellant has to pay the costs. The danger is
that the defendant will approach private counsel who tells the
defendant to get the OPD to pay for the transcript and file a
brief, at which point private counsel will |ook at the case to
deci de whether to take it. M. Forster remarked that she has
tried to work with private counsel with sonme success, but usually
has no success when the transcript is very costly. She has
attenpted to file a notion asking the court to assess the cost of
the transcript, but in one case, the appeal was dism ssed and the
notion denied as noot. However, it was not noot, because there
were still costs to pay.

The Vice Chair noted that if the transcript costs $12, 000,
and t he defendant | oses on appeal, the OPD has to absorb the
cost. The OPD saves resources if private counsel takes over the
appeal. M. Forster said that the fact that the OPD did not
handl e the case saves resources is not allowed to be taken into
account in determ ning who pays for the transcript. This has

been pointed out by the trilogy of cases, Mller v. State, 98 M.

App. 634 (1993), State v. MIller, 337 Md. 71 (1994,
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reconsi deration denied 1995), and Mller v. Smth, 115 F. 3d 1136

(1997).

The Vice Chair remarked that she was not sure this situation
can be fixed by a change to a rule. M. Titus commented that the
Subconm ttee was of the view that the Rule should provide for a
flag as to the situations where the OPD paid for the transcript,
rat her than an absol ute prohibition against private counsel
entering an appearance if the OPD has not been reinbursed for the
cost of the transcript. The Chair noted that the reversals take
care of the costs, but when there are affirmances, the costs of
the transcripts may fall through the cracks. The question is
whet her private counsel taking over a case provides sufficient
savings for the OPD. Ms. Forster observed that this is a
slippery slope. Their office pays for the transcripts, then the
defendant finds the noney for private counsel. This is in direct
conflict with the M|l er cases.

Judge Dryden inquired as to how nuch noney the OPD | oses per
year because of this situation. M. Forster answered that the
year she wote the letter to the Rules Commttee her office | ost
bet ween $25, 000 and $50, 000. Judge Dryden asked if that included
the $12, 000 case to which she had previously referred, and she
replied that it did. The Chair noted that the proposed Rule
change provides that the Court of Special Appeals wll take
notice of these cases without the OPD having to file a notion.
|f the Court reverses the case, it wll mandate that the OPD be

rei nbursed for the cost of the transcript. M. Forster inquired
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if this is mandatory or discretionary on the part of the Court.
The Chair responded that the Rule does not speak to this, but it
could be added in. M. Forster remarked that the proposed Rule
is a step toward sol ving the problem as opposed to taking no
action. The Chair commented that if the proposed Rul e does not
hel p the problem M. Forster can request further action by the
Rules Commttee. M. Forster said that any attenpt to solve the
problemis appreciated. The Chair pointed out that the appellate
staff of the OPD are vigorous advocates for their clients, and
with Ms. Forster as deputy, the OPD w Il inprove even nore.
The Comm ttee approved the Rule as presented.

Agenda Item 2. Consideration of certain proposed rul es changes,

recommended by the Managenent of Litigation Subcommttee:

Amendnents to Rule 2-231 (C ass Actions) and Proposed new Rul e
2-232 (Derivative Actions)

M. Titus presented Rule 2-231, Cass Actions, for the

Committee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 200 - PARTI ES

AVEND Rul e 2-231 to add a new section
(k), as follows:

Rul e 2-231. CLASS ACTI ONS

(a) Prerequisites to a Class Action

One or nore nenbers of a class nay sue
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or be sued as representative parties on
behal f of all only if (1) the class is so
numerous that joinder of all nmenbers is

i npracticable, (2) there are questions of |aw
or fact common to the class, (3) the clains
or defenses of the representative parties are
typical of the clains or defenses of the
class, and (4) the representative parties
will fairly and adequately protect the
interests of the class.

Cross reference: See Code, Courts Article,
84-402 (d), regarding aggregation of clains
for jurisdictional anount.

(b) dass Actions Mintainable

Unl ess justice requires otherw se, an
action may be nmaintained as a class action if
the prerequisites of section (a) are
satisfied, and in addition:

(1) the prosecution of separate actions
by or against individual nenbers of the class
woul d create a risk of

(A) inconsistent or varying
adj udi cations with respect to individual
menbers of the class that would establish
i nconpati bl e standards of conduct for the
party opposing the class, or

(B) adjudications with respect to
i ndi vi dual nmenbers of the class that woul d as
a practical matter be dispositive of the
interests of the other nenbers not parties to
t he adj udi cations or substantially inpair or
i npede their ability to protect their
interests; or

(2) the party opposing the class has
acted or refused to act on grounds generally
applicable to the class, thereby making
appropriate final injunctive relief or
correspondi ng declaratory relief with respect
to the class as a whole; or

(3) the court finds that the questions of
| aw or fact common to the nmenbers of the
cl ass predom nate over any questions
affecting only individual nmenbers and that a
class action is superior to other avail able
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nmet hods for the fair and efficient

adj udi cation of the controversy. The matters
pertinent to the findings include: (A the

i nterest of menbers of the class in
individually controlling the prosecution or
defense of separate actions, (B) the extent
and nature of any litigation concerning the
controversy already commenced by or agai nst
menbers of the class, (C the desirability or
undesirability of concentrating the
l[itigation of the clains in the particular
forum (D) the difficulties likely to be
encountered in the nmanagenent of a cl ass
action.

(c) Certification

On notion of any party or on the
court's own initiative, the court shal
determ ne by order as soon as practicable
after comrencenent of the action whether it
is to be maintained as a class action. A
hearing shall be granted if requested by any
party. The order shall include the court's
findings and reasons for certifying or
refusing to certify the action as a cl ass
action. The order nmay be conditional and may
be altered or amended before the decision on
the nerits.

(d) Partial Cass Actions; Subclasses

When appropriate, an action may be
brought or nmaintained as a class action with
respect to particular issues, or a class my
be divided into subcl asses and each subcl ass
treated as a cl ass.

(e) Notice

In any class action, the court may
require notice pursuant to subsection (f)(2).
In a class action nmai ntai ned under subsection
(b)(3), notice shall be given to nenbers of
the class in the manner the court directs.
The notice shall advise that (1) the court
w Il exclude fromthe class any nenber who so
requests by a specified date, (2) the
j udgnent, whether favorable or not, wll
i nclude all nmenbers who do not request
excl usion, and (3) any nenber who does not
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request exclusion and who desires to enter an
appear ance t hrough counsel nmay do so.

(f) Oders in Conduct of Actions

In the conduct of actions to which
this Rule applies, the court may enter
appropriate orders: (1) determning the
course of proceedi ngs or prescribing neasures
to prevent undue repetition or conplication
in the presentation of evidence or argunent,
(2) requiring, for the protection of the
menbers of the class or otherw se for the
fair conduct of the action, that notice be
given in the manner the court directs to sone
or all of the nenbers of any step in the
action, or of the proposed extent of the
judgment, or of the opportunity of nmenbers to
signify whether they consider the
representation fair and adequate, to
i ntervene and present clains or defenses, or
otherwise to conme into the action, (3)

i nposi ng conditions on the representative
parties or intervenors, (4) requiring that

t he pl eadi ngs be anmended to elimnate

all egations as to representation of absent
persons, and that the action proceed
accordingly, (5) dealing with simlar
procedural matters. The orders may be
conbined with an order under Rule 2-504, and
may be altered or anended as may be desirable
fromtime to tine.

(g) Discovery

For purposes of discovery, only
representative parties shall be treated as
parties. On notion, the court may all ow
di scovery by or agai nst any other nenber of
t he cl ass.

(h) Dismssal or Conpron se
A class action shall not be di sm ssed
or conprom sed w thout the approval of the
court. Notice of a proposed di sm ssal or
conprom se shall be given to all nenbers of
the class in the manner the court directs.

(1) Judgnent
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The judgnent in an action nmaintained
as a class action under subsections (b)(1)
and (2), whether or not favorable to the
cl ass, shall include and describe those whom
the court finds to be nenbers of the cl ass.
The judgnent in an action maintained as a
cl ass action under subsection (b)(3), whether
or not favorable to the class, shall include
and specify or describe those to whomthe
notice provided in subsection (e)(1l) was
directed, and who have not requested
excl usion, and whomthe court finds to be
menbers of the class.

(k) Appeals

A party may appeal an order of a
circuit court granting or denying class
action certification under this Rule if a
notice of appeal is filed within 30 days
after entry of the order. An appeal does not
stay proceedings in the circuit court unless
the circuit court or the appellate court so
orders.

Source: This Rule is derived as foll ows:

Section (a) is derived fromFRCP 23 (a) and
former Rule 209 a.

Section (b) is derived from FRCP 23 (b)(1),
(2) and (3).

Section (c) is derived fromFRCP 23 (c)(1).

Section (d) is derived from FRCP 23 (c)(4).
Section (e) is derived fromFRCP 23 (c)(2).

Section (f) is derived from FRCP 23 (d).

Section (g) is new.

Section (h) is derived fromFRCP 23 (e) and
former Rule 209 d.

Section (i) is derived fromFRCP 23 (c)(3).

Section (k) is new.

Rul e 2-231 was acconpani ed by the follow ng Reporter’s Note.

The Managenent of Litigation
Subconmi ttee recomends anendi ng Rul e 2-231
by adding a new section dealing with
interlocutory appeals of orders granting or
denying class action certification. This
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confornms the Rule to Fed. R Cv. Proc. 23,
Cl ass Actions, which was anmended in 1998 by
the addition of a simlar provision. The
federal decision to allow interlocutory
appeal s fromorders denying or granting class
action certification stemmed froman effort
to avoid the situation (1) where a plaintiff
who has been denied certification is forced
to proceed to final judgnment on the nerits of
an individual claimthat is far smaller than
the costs of litigation or (2) where a
defendant in a class action suit which has
been certified is forced to settle rather
than i ncur the costs of defending a class
action and run the risk of potentially
ruinous liability. Based on the federal
experience, Janes K. Archibald, Esq. wote a
| etter suggesting that the Maryland rul e be
conformed to the federal rule. He noted that
currently in Maryland, interlocutory appeals
of class action certification rulings can
only be acconplished by a petition for a wit
of mandanus and that follow ng the federa
procedure woul d provide significant guidance
to practitioners and to the Maryland courts.

Anot her method of effecting such appeal s
is to amend Code, Courts Article, 812-303,
Appeals From Certain Interlocutory Orders. A
copy of a proposed amendnent to the statute
is included in the neeting materials. The
Comm ttee nust deci de whether it would be
appropriate to proceed by a change to Rul e
2-231 or to ask the legislature for a
statutory change.

M. Titus explained that Rule 2-231 is simlar to the
federal rule, Fed. R Cv. P. 23, but the two Rules are not

identical. There was little judicial precedent for class actions

in Maryland until the case of Philip Morris, Inc. v. Angeletti,

358 Md. 689 (2000), in which the Honorable Irnma Raker interpreted
the federal analogue to class action suits. James Archi bal d,

Esq., had suggested that Rule 2-231 be anended to add a new
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provision allowing interlocutory appeals. A simlar provision
was added to the federal rule in 1998 as section (f). M. Titus
noted that the Managenent of Litigation Subcommttee westled
with the question of whether this form of appeal can be permtted
by rule. The Subconmmttee al so drafted an anendnent to Code,
Courts Article, 812-303 as an alternative to changing Rule 2-231.
If the Commttee is in favor of adding a provision simlar to
Fed. R Cv. P. 23 (f), the policy question for the Conmmittee is
whet her to add a new section to Rule 2-231 or to anmend the
statute. The certification of a case as a class action has
enor nous consequences. |If the certification or the decision not
to certify is not appeal able, there could be substantial danage
to the parties. A mpjority of the Subcommttee agrees that the
change shoul d be nade by anendi ng the Rul e.

M. Klein coomented that he is a nenber of the Subcomm ttee,
and he is of the opinion that the change could be made to the
Rule. There is no statute authorizing a trial court to certify
all or part of a judgnent as ripe for appeal, but it is permtted
by Rule 2-602. Even if the Commttee chooses to anmend the
statute, Rule 2-231 would need a stay provision. The Vice Chair
poi nted out that there is no statutory authority for the federal
rule pertaining to appeals to certifications of class actions.

Ms. QOgletree responded that the federal systemis very different,
and M. Brault added that there are different rights of appeal in
the federal system He noted a case in which a television seller

advertised by fax, not realizing that a federal statute bars this
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type of advertising and carries with it a penalty of $500 per
fax. The seller advertised by faxing to people all over

Maryl and, and a judge certified the case as a class action. |If
the seller could not appeal the certification, the damages could
amount to $2 billion.

Ms. QOgletree expressed the view that certifications should
be i medi ately appeal able. Case | aw provi des that appellate
jurisdiction is conferred by the Constitution and by statute.

M. Brault remarked that the statute provides that all final
judgnents are appeal abl e, but an opinion by the Court of Appeals
IS needed stating that certification is a final judgnent. The
Chair comented that it may be too late to submt a bill to the
| egi sl ature to anend Code, Courts Article, 812-303. This is not
a controversial issue. M. Titus responded that this may not be
true because of the case involving the advertisenents that had
been faxed and the risk of a $2 billion judgnent.

Judge Heller expressed the viewthat it mght be preferable
to anend the statute instead of taking the chance that the Court
of Appeals will refuse to adopt the Rul e because there is no
statutory authority. She also noted that the federal rule
provides that: “... a court of appeals may in its discretion
permt an appeal...”, and she asked why the | anguage referring to
the court’s discretion was |left out of the | anguage proposed for
addition to Rule 2-231. M. Titus replied that the Subcommittee
felt that this would create an adm nistrative burden on the Court

of Special Appeals, because it would introduce a whol e new

-21-



category of discretionary review cases. M. Brault noted that in
the federal system there is discretion in many kinds of cases as
to allow ng interlocutory appeal s.
M. Bowen expressed the view that the proposed | anguage is

a good addition to Rule 2-231 and that the Commttee should
approve the Rule as anended. |If legislation is passed to add a
simlar provision to the Code, then there would be no need for
the change to the Rule. Oherwi se, the Court of Appeals, if it
so chooses, can approve the anmended Rule. M. QOgletree agreed
with M. Bowen, and Judge M ssouri al so agreed, adding that he
had rul ed on a case involving a request for class action
certification which took five days. Although he did not certify
the case, the parties certainly deserved the right to appeal
instead of being forced to settle. The nunber of class action
suits are increasing. The Chair said that the downside to the
dual approach is that a rule could be passed, and then the
| egislature could disagree with it. He suggested that the
Comm ttee approve the Rule, and then the |egislature should be
asked to clarify it. The Commttee agreed with this suggestion
by consensus. Judge Dryden pointed out a typographical error in
Rul e 2-231 -- the new section should be | abeled as section (j),
not section (k). The Commttee approved the Rule as corrected.

M. Titus presented Rule 2-232, Derivative Actions, for the

Conm ttee’'s consi deration.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 200 - PARTI ES

ADD new Rul e 2-232, as foll ows:

Rul e 2-232. DERI VATI VE ACTI ONS

In a derivative action brought by one or
nore sharehol ders or nmenbers to enforce a
right of a corporation or of an
uni ncor por at ed associ ation, the corporation
or association having failed to enforce a
right which may properly be asserted by it,
t he conpl aint shall be verified and shal
allege that the plaintiff was a sharehol der
or nmenber at the tinme of the transaction of
which the plaintiff conplains or that the
plaintiff’'s share or nmenbership thereafter
devol ved on the plaintiff by operation of
| aw. The conplaint shall also allege with
particularity the efforts, if any, nmade by
the plaintiff to obtain the action the
plaintiff desires fromthe directors or
conparabl e authority and, if necessary, from
t he sharehol ders or nenbers, and the reasons
for the plaintiff’s failure to obtain the
action or for not making the effort. The
derivative action may not be maintained if it
appears that the plaintiff does not fairly
and adequately represent the interests of the
shar ehol ders or nenbers simlarly situated in
enforcing the right of the corporation or
associ ation. The action shall not be
di sm ssed or conprom sed w thout the approval
of the court, and notice of the proposed
di sm ssal or conprom se shall be given to
sharehol ders or nenbers in such manner as the
court directs.

Source: This Rule is new and derived from
F.RCP. 23.1.

Rul e 2-232 was acconpani ed by the follow ng Reporter’s Note.

The Managenent of Litigation
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Subconmm ttee recomends the addition of a new
rule based on Fed. R Cv. Proc. 23.1
Derivative Actions by Sharehol ders. Because
shar ehol der derivative litigation is on the
rise in Maryland, the Subcomm ttee believes
that a rule governing sharehol der derivative

actions would be beneficial. See for
exanpl e, Werbowsky v. Collonb, 362 M. 581
(2001).

M. Titus explained that derivative actions are becom ng

nor e conmonpl ace, and he had argued two such cases recently. The

case of Werbowsky v. Collonb, 362 Mi. 581 (2001), a copy of which
is included in the neeting materials, involved a stockhol ders’
derivative suit against directors of a corporation. It provided
direction for the case M. Titus argued that involved a Del aware
corporation. The Delaware |law is substantially the sanme as the
federal law. In Werbowsky, w thout making a prior claim a
m nority sharehol der sued the directors of the corporation
derivatively on behalf of all the sharehol ders alleging breach of
fiduciary duty, waste, and gross negligence that arose out of a
transacti on between the corporation and the majority sharehol der.
The law is that the suit can be brought if the prior demand for
remedi al action would have been futile. The case codifies the
law. There is no rule in Maryland now on this subject. The
proposed new rule is patterned al nost word for word on Fed. R
Cv. P. 23.1. The rule in Delaware is al so the sane.

M. Brault comented that M. Titus had educated himon this
subject. They both had litigated the Del aware demand futility
rule, taking for granted that the Del aware | aw applied because

the other side was a Del aware corporation. |In the case in which
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he and M. Titus were involved, the corporation |oaned itself
nmoney t hrough insider transactions, depriving the corporation of
profit. The corporation had assigned individual directors to

i nvestigate the transactions, which were then renegotiated. They
recomrended to the board of directors that there should be no

| awsuit, so the sharehol ders sued derivatively. In the judgnent
of M. Brault and M. Titus, the demand futility rule applied.
This is the concept of the law in the Del aware and federal rules.

The Chair noted that in the next to the | ast sentence, the

| anguage “... may not be naintai ned” should be changed to “shall
be dism ssed.” M. Bowen renmarked that other style changes
should be nade as well. He agreed with the Chair’s suggested

change. The Comm ttee approved the change by consensus. The
Rul e was approved as anended, subject to style changes.
Agenda Item 5. Consideration of “housekeepi ng” anmendnents to:

Rul e 2-327 (Transfer of Action) and Rule 3-326 (D sm ssal or
Transfer of Action)

The Reporter presented Rule 2-237, Transfer of Action, and
Rul e 3-326, Dism ssal or Transfer of Action, for the Conmttee’s

consi der ati on.

MARYLAND RULES OF PROCEDURE
TITLE 2 - CIVIL PROCEDURE- - Cl RCUI T COURT
CHAPTER 300 - PLEADI NGS AND MOTI ONS
AMEND Rul e 2-327 (a)(3) to conformto a

certain constitutional anmendnent and
| egi sl ation, as follows:
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Rul e 2-327. TRANSFER OF ACTI ON

(a) Transfer to District Court

(3) If Grcuit Court has Jurisdiction —
Donestic Viol ence Actions

(A) I'n an action under Code, Fam |y Law
Article, Title 4, Subtitle 5, after entering

a tenporary protective order granting—ex
parte—+elef, a circuit court, on notion or

onits own initiative, may transfer t he
action to the District Court for the final
protective order hearing if, after inquiry,
the court finds that (i) there is no other
action between the parties pending in the
circuit court, (ii) the respondent has sought
relief under Code, Famly Law Article, Title
4, Subtitle 5, in the District Court, and
(ti1) inthe interests of justice, the action
shoul d be heard in the District Court.

(B) I'n determ ning whether a hearing in
the District Court is in the interests of
justice, the court shall consider (i) the
safety of each person eligible for relief,
(ii) the convenience of the parties, (iii)

t he pendency of other actions involving the
parties or children of the parties in one of
the courts, (iv) whether a transfer wll
result in undue delay, (v) the services that
may be available in or through each court,
and (vi) the efficient operation of the
courts.

(C The consent of the parties is not
required for a transfer under this
subsecti on.

(D) After the action is transferred,
the District Court has jurisdiction for the
pur poses of enforcing and extending the

tenporary ex—parte protective order as
al l oned by | aw.

Cross reference: See Code, Famly Law
Article, 84-505 (c) concerning the duration

and extension of a tenporary ex—parte
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protective order.

Rul e 2-327 was acconpani ed by the followi ng Reporter’s Note.

The proposed anendnents to Rul es 2-327
and 3-326 conformthe term nol ogy of the
Rules to a recent Constitutional anmendnment
(Chapter 587, Acts of 2002), which was
ratified by the voters in the Novenber 2002
el ection, and inplenenting | egislation
(Chapter 235, Acts of 2002). The
Constitutional anmendnent and anendnents to
Code, Family Law Article, Title 4, Subtitle 5
allow a District Court Conm ssion to issue an
“interimprotective order” under certain
ci rcunst ances when the District Court clerk’s
office is not open for business. Only a
judge nmay issue a “tenporary protective
order” or a “final protective order.”

Rul es 2-327 (a)(3) and 3-326 (c) allow
domestic violence actions to be transferred
fromthe District Court to a circuit court,
or vice versa, under certain circunstances.
The amendnents conformthe Rules to the new
“tenporary protective order” and “fina
protective order” term nol ogy.

MARYLAND RULES OF PROCEDURE
TITLE 3 - A VIL PROCEDURE -- DI STRI CT COURT

CHAPTER 300 - PLEADI NGS AND MOTI ONS

AMEND Rul e 3-326 (c) to conformto a
certain constitutional anmendnent and
| egi sl ation, as follows:

Rul e 3-326. DI SM SSAL OR TRANSFER OF ACTI ON
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(c) Donestic Violence Action

(1) I'n an action under Code, Fam |y Law
Article, Title 4, Subtitle 5 after entering

a tenporary protective order granttng—ex
parte—+ret+ef, the District Court, on notion

or onits ow initiative, may transfer the
action to a circuit court for the final
protective order hearing if, after inquiry,
the District Court finds that (A) there is an
action in the circuit court involving one or
nore of the parties in which there is an

exi sting order or request for relief simlar
to that being sought in the District Court
and (B) in the interests of justice, the
action should be heard in the circuit court.

(2) I'n determ ning whether a hearing in
the circuit court is in the interests of
justice, the Court shall consider (A) the
safety of each person eligible for relief,
(B) the conveni ence of the parties, (C the
pendency of other actions involving the
parties or children of the parties in one of
the courts, (D) whether a transfer wll
result in undue delay, (E) the services that
may be available in or through each court,
and (F) the efficient operation of the
courts.

(3) The consent of the parties is not
required for a transfer under this section.

(4) After the action is transferred, the
circuit court has jurisdiction for the
pur poses of enforcing and extending the

tenporary ex—parte protective order as
al l oned by | aw.

Cross reference: See Code, Famly Law
Article, 84-505 (c) concerning the duration

and extension of a tenporary ex—parte
protective order.

Rul e 3-326 was acconpani ed by the follow ng Reporter’s Note.

See the Reporter’s note to the proposed
anendnent to Rule 2-327
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The Reporter explained that Rules 2-237 and 3-326 have
housekeepi ng changes to conformthe term nology of the Rules to a
recent Constitutional anmendnent (Chapter 587, Acts of 2002) and
i npl ementing |l egislation (Chapter 235, Acts of 2002), which
anended Code, Famly Law Article, Title 4, Subtitle 5 to allow a
District Court commi ssioner to issue an interimprotective order
under certain circunstances when the District Court clerk’s
office is not open for business.

By consensus, the Commttee approved the Rul es as presented.

The Reporter presented Rule 2-644, Sale of Property Under

Levy, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 600 - JUDGVENT

AMEND Rul e 2-644 (d) to correct an
internal reference, as foll ows:

Rul e 2-644. SALE OF PROPERTY UNDER LEVY

(d) Transfer of Real Property Foll ow ng
Sal e

The procedure followi ng the sale of an
interest in real property shall be as
prescri bed by Rul e 14-305, except that (1)
the provision of Rule 14-305 e){4)y (f) for
referral to an auditor does not apply and (2)
the court may not ratify the sale until the
judgment creditor has filed a copy of the
public assessnent record for the real
property kept by the supervisor of
assessnents in accordance wth Code,
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Tax-Property Article, 82-211. After
ratification of the sale by the court, the
sheriff shall execute and deliver to the

pur chaser a deed conveying the debtor's
interest in the property, and if the
interests of the debtor included the right to
possession, the sheriff shall place the

pur chaser in possession of the property. It
shal | not be necessary for the debtor to
execute the deed.

Rul e 2-644 was acconpani ed by the followi ng Reporter’s Note.
The amendnent to Rule 2-644 (d) corrects
a reference to Rule 14-305 (c)(4), which
shoul d be a reference to Rule 14-305 (f).

The Reporter explained that Rul e 2-644 had been handed out
at today’s neeting. The Vice Chair had discovered an error --
since 1996, section (c)(4) has not been in the Rul es of
Procedure. By consensus, the Commttee approved the Rule as
present ed.

Agenda Item 4. Consideration and Reconsideration of certain
rul es changes pertaining to proposed revised Rule 16-813 (Code
of Judicial Conduct); Reconsideration of: Canon 4G (Practice of
Law), Canon 5D (Applicability; Discipline); Consideration of

conform ng anendnents to: Rule 16-814 (Code of Conduct for
Judi ci al Appointees) - (See Appendix 1).

The Reporter presented Canons 4G and 5D of the Maryl and Code
of Judicial Conduct for the Commttee's consideration. (See
Appendi x 1).

The Reporter told the Commttee that the historical
background is that in 1999, the Rules Conmttee had recomended
inits 145'" Report to the Court of Appeals that a preanble be

added to the Code of Judicial Conduct in conjunction with changes
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to the Rules Governing the Conm ssion on Judicial D sabilities.
The Court did not want to adopt a preanble until the Rules

Comm ttee had conducted a review of the Code of Judicial Conduct,
consi dering such issues as the use of the words “shall” and *may”
and the 1990 version of the American Bar Association ("“ABA”)
Model Code of Judicial Conduct. The Comm ttee considered the
1990 ABA Code and the 2000 revisions to the ABA Mddel Code. The
Maryl and Judicial Ethics Commttee also reviewed the Mryl and
Code of Judicial Conduct in |ight of the ABA Mddel Code
revisions. Wien the Rules Conmttee finished redrafting the
Maryl and Code, it was sent, unpublished, to the Court of Appeals
and to the Judicial Ethics Commttee who had prepared a separate
draft of the Code. A conparison of the two drafts reveal ed that
many of the differences were stylistic. The Chair of the Rules
Comm ttee appoi nted Judge McAuliffe as chair of an ad hoc
subcomm ttee to see if the two drafts could be reconciled. Were
the ad hoc subcommittee could not agree with the Judicial Ethics
Commttee, two different versions of the sanme provision were

pr epar ed.

The Reporter and Elizabeth B. Veronis, Esq., staff to the
Judicial Ethics Coommittee, had been working on a final product,
but there were problenms with Canons 4G and 5D, requiring
substanti ve changes and reconsideration by the Rules Commttee.
When Canon 4G originally was drafted, part-time orphans’ court
j udges had not been considered, so section (2) was added. The

addition of section (2) nmade the Canon internally inconsistent

-31-



and confusing. It has been revised, but the new | anguage may
need styl e changes.

The Chair inquired as to what happens if a District Court
judge gets a traffic ticket. Judge M ssouri answered that a
judge from anot her county would hear the case. The Chair said
that if the judge appears pro se to argue the traffic ticket, he
or she is not practicing |aw, but a colleague on the judge’s
court should not hear the case. M. (Qgletree noted that the
District Court is a statewde court. The Chair asked if section
(3) should be deleted. Judge M ssouri pointed out that a case
involving a District Court judge can be sent to the circuit
court, and vice versa. The Chair remarked that the Rul e does not
need this added to it. M. Veronis added that since the
provision originally only applied to orphans’ court judges, it
may track statutory | anguage.

Judge Hel | er questioned as to whether a retired judge who is
recalled to sit tenporarily pursuant to Article IV, 83A of the
Constitution of Maryland is allowed to do private nediation and
arbitration. Judge McAuliffe responded that this is not the
practice of law. This issue had been di scussed previously.

Judge Hel l er noted that Canon 4H of the Code of Conduct for
Judi ci al Appointees provides that a “full-tinme judicial appointee
shall not act as an arbitrator or nediator...”. Can a retired
judge do so? The Chair replied that a retired judge nmay act as
an arbitrator or nediator. M. Brault observed that the speci al

comm ttee appointed by the Court of Appeals to review and revise
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the Maryl and {Lawers’] Rul es of Professional Conduct, which is
chaired by the Honorabl e Lawence Rodowsky, retired judge of that
Court, believes that this issue is a slippery slope. Mediation
can be the practice of law. This cane up in the context of a

di scussion of one of the Alternate D spute Resolution rules in
Title 17. The rule did not specifically state whether nediation
is the practice of law. Alvin Frederick, Esq., who defends
attorneys in discipline cases, had reported that nmany mal practice
i nsurance policies provide coverage solely when soneone is
practicing law. He has cautioned that a |lawsuit could be brought
agai nst an attorney who is nediating, and sone mal practice
carriers are trying to deny coverage based on the argunent that
the attorney is not practicing |aw

Judge Heller remarked that if retired judges may act as
medi ators, it mght be better to clarify this in the Code of
Judi ci al Conduct. Judge MAuliffe commented that nedi ators and
arbitrators are often non-attorneys. Mediation is not the
practice of law. The attorney who al so nedi ates nmay have to get
a different insurance policy. M. Brault responded that this is
very difficult.

The Vice Chair drew the Conmttee’ s attention back to Canon
4G She suggested that in section (2) the follow ng | anguage
shoul d be added at the begi nning: “Except as otherw se provided

.” The Reporter asked if this should be added to the revised
Rule or to the Rule that appears first in the nenorandum and the

Vice Chair answered that the | anguage shoul d be added to the

-33-



first version. The Chair referred to subsection (2)(c) in the
first version of the Rule. The Vice Chair remarked that this
applies only to orphans’ court judges. The Reporter pointed out
that an orphans’ court judge nay have to appear in the court as
an individual, for exanple if a nenber of the judge' s famly
dies. The Vice Chair suggested that the addition of the
foll ow ng | anguage to the begi nning of section (1) which reads
“[e] except as otherw se allowed by Canon 4G w |l take care of
any problens. The Comm ttee approved this change by consensus.
Ms. Veronis suggested that the word “judge” should be nodified by
t he | anguage “orphans’ court” throughout section (2) of Canon 4G
The Chair suggested that the nodifying | anguage should be “part-
time orphans’ court” before the word “judge,” and the Vice Chair
said that this change would apply to section (c) as well. The
Comm ttee approved this change by consensus.

The Reporter explained that ABA Canon 5 contains
prohi bitions as to what an attorney cannot do and what a judge
cannot do when canpai gning. The Rules Conm ttee has had nunerous
di scussions on this issue. The decision was to divide up the
Canon -- if it involves an attorney, Rule 8.2 of the Maryl and
[ Lawyers’] Rules of Professional Conduct applies; if it involves

a judge, Canon 5 applies. Followi ng the decision in Republican

Party of Mnnesota v. Wite, 122 S. C. 2528 (2002), the

Comm ttee deleted the follow ng clause from Canon 5B: “A judge
who is a candidate for election, re-election, or retention to

judicial office ... shall not announce the judge’'s views on
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di sputed legal or political issues.” In conjunction with that
change, the Rules Commttee also directed that the first sentence
of Canon 5D be deleted. After the Reporter had del eted the
sentence, she and Ms. Veronis disagreed as to the content of the
remai ning two sentences. M. Veronis believed that the Judicial
Ethics Commttee s view would be that an attorney running for
judicial office would have to follow the Judicial Canons. The
Reporter disagreed because this would be applying the Canons ex
post facto. At the time the attorney is running for judge, the
attorney should follow the attorney discipline rules because the
attorney does not know whether he or she will win the election.
The Chair comented that a judge who | oses the el ection
should still follow the judicial rules. He questioned whether an
al | eged canpaign violation by a judge who |ost the el ection
shoul d be handl ed by the Comm ssion on Judicial Disabilities.
The Reporter observed that after the person lost the election and
is no longer a judge, there is no neaningful sanction that the
Comm ssion could inpose. Rather, Bar Counsel could better deal
with a judge who |ost the election and who is an attorney, while
the Comm ssion on Judicial Disabilities would handl e an all eged
violation by a judge who won the el ection. She explained that
her redraft of Canon 5D is directed to the status of the person
at the time of the behavior as to the standard of behavior and to
the status of the person at the tinme of initiation of
di sciplinary proceedings as to who initiates those proceedi ngs.

Ms. Veronis said that she agreed with the Reporter’s draft
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of Canon 5D. She and the Reporter had di sagreed as to what the
Rul es Commttee had previously decided, so it will be up to the
Committee to decide again or clarify its previous decision. The
Chair stated that someone who has never becone a judge or who is
no |l onger a judge faces the Attorney Gievance Conm ssion if
charged with a violation. One who renmains a judge faces the
Conmi ssion on Judicial Disabilities. M. Karceski asked if the
di sciplinary proceeding shifts to one conducted pursuant to Rule
8.2 if a proceeding is initiated while the person is a judge and
the judge | oses the election before the proceeding is conpl et ed.
Judge McAuliffe replied that the rules do not shift, the
prosecutorial authority shifts.

Judge Heller remarked that the | ast sentence should be
nmodified to clarify that an unsuccessful candidate who is a judge
is subject to judicial discipline. The Vice Chair said that the
| ast sentence applies to attorney candi dates who are
unsuccessful. Judge Heller observed that the provision clearly
applies to attorney candidates, but it is not so clear that it
applies to unsuccessful judicial candidates. The Vice Chair
inquired as to the neaning of the | anguage “a j udi ci al
candidate.” The Reporter replied that an exanple would be a
District Court judge running for the circuit court. Judge Heller
added that it could also be a circuit court judge running again
for re-election. The Chair stated that he agreed with the
Reporter’s redraft of Canon 5D. The Conm ttee approved Canon 5D

as anended.
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The Reporter presented Rule 16-814, Code of Conduct for
Judi ci al Appointees, for the Coonmttee’s consideration. (See
Appendi x 2).

The Reporter explained that the Code is behind the darker
green sheet in the neeting materials, and the background
materials are behind the |lighter green sheet. Judicial
appoi ntees include nasters, examners, and District Court
comm ssioners. The Judicial Ethics Commttee went through the
Judi ci al Canons to determ ne which ones should apply to judicial
appoi ntees and nodified the Code of Conduct for Judici al
Appoi ntees accordingly. The Reporter said that she has conforned
the changes to the decisions of the Rules Conmttee that were
based upon the Report of the Ad Hoc Subcommittee chaired by Judge
McAuliffe. M. Veronis pointed out that the Code of Conduct for
Judi ci al Appoi ntees contains fewer provisions than the Code of
Judi ci al Conduct. The provisions comon to both are in tandem

M . Bowen asked about Alternatives A and B in section (j) of
the Term nol ogy section. He noted that Alternative B refers to
ownership by a judicial appointee’ s spouse. The Reporter
answered that this is a policy decision to be nade by the Court.
The former version of the statute did not refer to the spouse of
the judicial appointee, but the current version does refer to it.
The Judicial Ethics Commttee prefers Alternate B, the current
version of the statute. The Rules Commttee prefers the ol der
version, because at a Court conference on a conparabl e provision

in the Code of Judicial Conduct, the Court of Appeals had
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directed that the forner statute be used. The Chair added t hat

t he Honorable John Eldridge felt strongly about this. He did not
i ke the newer version. The Court can decide which version it
prefers in both revised Codes.

Ms. Qgletree pointed out that Canon 4G is not appropriate.
The prohi bition against judicial appointees practicing | aw woul d
mean that she cannot practice | aw, because she is considered a
“full-tinme” exam ner in Caroline County. Julia Freit Andrew,
Esg., an Assistant Attorney Ceneral, had issued an opinion that
no full-time auditor can practice law. In Caroline County, the
full-time auditors are paid $50 per case and nust earn a living
t hrough the practice of law, but Canon 4G woul d seemto prohibit
them from practicing in circuit court.

The Chair pointed out that subsection (4) is a problem He
asked if subsection (4) could be deleted in |ight of subsection
(2). He suggested that the word “part-tinme” could be del eted
from subsection (2). M. Ogletree suggested that subsection (4)
shoul d be deleted entirely.

The Vice Chair inquired as to why Ms. Ogletree i s not
designated as a part-tine examner. M. Ogletree answered that
she is listed by the county as a full-time exam ner. The Vice
Chair pointed out that no matter how Ms. Ogletree is |listed, the
practical effect of her job is that she works part-tinme for
Caroline County. Judge Heller questioned as to the neaning of
the term“part-tine.” The Vice Chair noted that there is a

problemw th the structure of subsections (1) and (2). M.
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gl etree suggested that this could be clarified by a definition.
A person is a part-time enployee of the court if part of the
person’s incone does not cone fromthe court.

M . Bowen suggested that subsection (2) be restructured.
One possibility for the wording is as follows: “A part-tine
judicial enployee nmay practice law to the extent not expressly
prohi bited by |law or the appointing authority and subject to
ot her applicable provisions of this Code.” The Chair cautioned
that Ms. Ogletree is not defined as a part-tinme standing
exanm ner. She remarked that she receives $50 for each case she
hears. M. Bowen pointed out that this is piece work and is not
full-time. The Vice Chair expressed her agreenent that the
provi sion should be restructured, taking into account the
di fference between part-tinme and full-time work. The Commttee
agreed by consensus that M. Bowen would redraft Canon 4G

The Reporter referred to the letter dated February 13, 2003
fromthe Honorable Sally D. Adkins, Judge of the Court of Speci al
Appeal s and Chair of the Conmm ssion on Judicial Disabilities.
(See Appendix 3). Judge Adki ns expressed concern about Canons
3E, Non-Recusal by Agreenent, and 4C, Charitable, Cvic, and
Governnmental Activities. The proposed revised Canons and the
coments to each read as foll ows:

Canon 3E

E. NON- RECUSAL BY AGREEMENT. —

| f recusal would be required by Canon
3D, the judge may disclose on the record the
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reason for the recusal. |[If the |awers,
after consultation with their clients and out
of the presence of the judge, all agree that
t he judge ought to participate
notw t hstandi ng the reason for recusal, the
judge may participate in the proceeding. |If
after disclosure of any reason for recusal
ot her than as required by Canon 3D (1) (a),
the parties and | awers, out of the presence
of the judge, all agree that the judge need
not recuse hinself or herself, and the judge
iswilling to participate, the agreenent of
the parties shall be incorporated in the
record, and the judge may participate in the
pr oceedi ng.

COMMENT

This procedure gives the parties an
opportunity to waive the recusal if the judge
agrees. To ensure that consideration of the
guestion of waiver is nmade independently of
t he judge, a judge nust not hear, seek, or
solicit comment on possible waiver unless the
| awyers jointly propose waiver after
consultation. A party may act through
counsel if counsel represents on the record
that the party has been consulted and
consents. As a practical matter, a judge may
wi sh to have all parties and their |awers
sign the wai ver agreenent.

Canon 4C

C. CHARI TABLE, CIVIC, AND GOVERNMENTAL
ACTI VI Tl ES. -

(1) Except when acting pro se in a
matter that involves the judge or the judge’s
interests, when acting as to a nmatter that
concerns the admnistration of justice, |egal
system or inprovenent of the |law, or when
acting as otherw se all owed under Canon 4, a
j udge shall not appear at a public hearing
before, or otherwi se consult with, an
executive or legislative body or official.

COVMENT
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As suggested in the Reporter's Notes
to the ABA Code of Judicial Conduct (1990),
the "adm nistration of justice" is not
l[imted to "matters of judicial
adm ni stration" but is broad enough to
i nclude other matters relating to the
judiciary.

The first itemin the letter fromJudge Adkins refers to
Canon 3E, Non-Recusal by Agreenent. The Reporter noted that the
second sentence of this Canon is a remant of a previous draft of
t he Code and shoul d be deleted. The third sentence includes the
second sentence. The Committee agreed by consensus.

The Vice Chair comented that Judge Adkins’ suggested
approach is that a judge could ask for responses to the
di scl osure of the reason for recusal or at |east notify the
attorneys that they may affirmatively seek wai ver of the judge’s
conflict of interest. The Chair explained that a judge cannot
sit and listen while the parties deci de whether the judge should
recuse hinself or herself. Judge Adkins’ concern is the
unt enabl e position the judge is placed in after disclosing the
conflict of interest -- either recusal or waiting for action by
the attorneys who may not be aware they are able to take action
to waive the recusal.

Judge M ssouri noted that in reality, every judge violates
this prohibition by telling the parties about the possible
conflict of interest and then saying to the parties that the

j udge needs to know their position. The Vice Chair expressed the

opinion that the Comrent is poorly drafted. The Chair suggested
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that it be deleted. Judge MAuliffe pointed out that the purpose
of the Cooment is to keep a judge from exercising undue
i nfl uence.

The Chair suggested that the |anguage of the Comment be
changed to provide that a judge nust ensure that consideration of
t he question of waiver is made independently of the judge. M .
Titus remarked that nost judges sinply state that they are
recusi ng thensel ves. Follow ng the | anguage of the Canon to the
letter mght result in the judge discussing the reasons for
recusal for fifteen mnutes. The Reporter noted that the
i ntended purpose of this is to avoid putting an attorney in the
situation of being forced to tell a judge that the attorney does
not feel that the judge has accurately assessed the judge’s
ability to ignore the conflict of interest and render a fair and
inpartial decision. The problemis the wording of the Comment,
which is taken fromthe Comment to Canon 3F in the Anerican Bar
Associ ati on (ABA) Mdel Code. The Vice Chair observed that the
wor di ng of the Canon is appropriate and that the Coment shoul d
be revised.

Judge Hel l er suggested that the foll ow ng | anguage shoul d be
added to the Corment: “A judge may advise the parties of the
possibility of waiver, but to ensure ... .” M. Bowen expressed
the opinion that the Conment should contain the | anguage “a judge
must ensure.” The Chair suggested that the | anguage of the
second sentence of the Comment read as follows: “The judge may

coment on possi bl e waiver, but nust ensure that consideration of
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t he question of waiver is made independently of the judge.” The
words, “a judge nust not hear, seek, or solicit comment on
possi bl e wai ver unless the jointly proposed wai ver after
consultation” are deleted fromthe Comment. The Commttee agreed
by consensus to the Chair’s suggested changes. M. Titus pointed
out that what the judge discloses, such as the fact that opposing
counsel was the judge’'s |law clerk several years ago, often is not
a basis for recusal under Canon 3D, Recusal. Wuld this

di scl osure trigger a consultation? Judge Heller answered that
this would not trigger the consultation under Canon 3E. Judge

M ssouri remarked that he always notifies counsel if the other
attorney had been his lawclerk. It is preferable to err on the
si de of caution.

The Reporter pointed out that the second issue raised by
Judge Adkins in her letter involves Canon 4C, Charitable, G vic,
and Governnental Activities. She asked if a judge at a soci al
gathering where a legislator also is present is prohibited from
expressing the judge s personal feelings on an issue to the
| egislator. The Chair responded that he did not think that
speaking to a legislator would constitute consultation “wth an
executive or legislative body or official.” Judge Heller
commented that she shared Judge Adkins’ concern. This provision
may i nfringe on First Amendnent rights.

The Chair said that the Preanble to the Code states: “the
Canons are rules of reason that should be applied in the context

of all relevant circunstances ... .” The Vice Chair inquired as
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to why the words “consult with” appear in the Canon. Judge
Hel | er suggested that these words be deleted. The Reporter
expl ai ned that this | anguage conmes fromthe ABA Code. The Vice
Chair expressed the view that the words “or otherw se consult

wi th” should be taken out. M. Veronis remarked she woul d have
to show this to the Judicial Ethics Commttee. The Chair
observed that the real evil being addressed by the Canon is a

j udge expressing his or her opinions at a public hearing. Judge
McAul i ffe added that the |anguage of the Canon is trying to
prevent the situation where the judge uses the power of his or
her office privately to influence a matter. The Vice Chair noted
that this language is open to many interpretations. Judge
McAuliffe pointed out that judges are limted as to their speech
in other provisions in the Code. He said that he would not |ike
to see this provision taken out, if it is in the corresponding
ABA Canon, unless the Judicial Ethics Commttee approves the

del eti on.

The Chair asked if the ABA defines the word “consult.” The
Reporter replied that the word is not defined. M. Titus noted
that pursuant to Canon 4B, a judge may |ecture, speak, teach, and
wite. The word “consultation” is a narrower term Canons 4B
and 4C need to be harnoni zed. The word “consult” shoul d nean
“l obby.” The Reporter suggested that the word “confer” could be
used. Judge McAuliffe suggested that this matter be deferred
until the Judicial Ethics Conmttee can consider this. The Chair

recommended that this provision be left as it appears. He said
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t hat people can be trusted to draw the appropriate distinction
bet ween protected conversation and public consultation.

The Reporter announced that Una Perez, Esq., a forner
Reporter to the Rules Conmttee has becone a part-tinme tenporary
Speci al Reporter to assist with the revision of Title 16. This
is the last step in the 1984 revision of the Rules of Procedure.

The Chair adjourned the neeting.
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