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This appeal concerns the Maryland Department of Agriculture’s (“MDA”) decision
to exempt nutrient management plans (“NMPs”)" from public disclosure in response to a
Public Information Act request. An NMP “indicates how essential primary nutrients, that
IS, nitrogen, phosphorus, and potassium, are to be annually managed on farm fields for crop
production and for the protection of water quality.” COMAR 15.20.04.01 (2000). As
discussed further, infra, the General Assembly promulgated a law governing the preparation
and filing of NMPs and plan summaries. This law provides that “[t]he [MDA] shall maintain
a copy of each [NMP] summary for 3 years in a manner that protects the identity of the
individual for whom the [NMP] was prepared.” Md. Code (1974, 2007 Repl. Vol.), § 8-
801.1(b)(2) of the Agriculture Article? [hereinafter “Agric. § 8-801.1(b)(2)"].

Appellants, Waterkeeper Alliance, Inc. (“Waterkeeper Alliance”), Assateague
Coastkeeper, Baltimore Harbor Waterkeeper, Inc., Lower Susquehanna Riverkeeper,

Patuxent Riverkeeper, Potomac Riverkeeper, Inc., Severn Riverkeeper, South Riverkeeper,

L An NMP is “a plan prepared . . . by a certified nutrient management consultant to
manage the amount, placement, timing, and application of animal waste, commercial
fertilizer, sludge, or other plant nutrients to prevent pollution by transport of bioavailable
nutrients and to maintain productivity.” Md. Code (1974, 2007 Repl. Vol., 2012 Supp.), 8 8-
801(c) of the Agriculture Article.

2 Md. Code (1974, 2007 Repl. Vol.), § 8-801.1(b)(2) of the Agriculture Article
provides:

(b) Filing with [the MDA]. — (1) A summary of each nutrient management plan
shall be filed and updated with the [MDA] at a time and in a form that the
[MDA] requires by regulation.

(2) The [MDA] shall maintain a copy of each summary for 3 years in
a manner that protects the identity of the individual for whom the nutrient
management plan was prepared.



and West/Rhode Riverkeeper, Inc.,? filed a complaint, pursuant to the Public Information
Act, specifically Md. Code (1984, 2009 Repl. Vol., 2012 Supp.), § 10-613(a) of the State
Government Article [hereinafter “State Gov’t § 10-613(a)”],* in the Circuit Court for Anne
Arundel County against appellees, the MDA, the Secretary of Agriculture, Roger
Richardson, the Assistant Secretary, Royden Powell, and the Chief of the Office of Resource
Conservation, Louise Lawrence, alleging that the MDA improperly denied them evaluation
of NMPs® for the Nest Egg Farm in Princess Anne, Maryland, and for Animal Feeding

Operations (“AFOs”)® that were located in the Chesapeake Bay watershed.’

* According to the complaint, Waterkeeper Alliance “is an international non[-]profit
conservation and advocacy organization incorporated in New York . . . that connects and
supports 172 local Waterkeeper programs, including 11 programs with watersheds in the
State of Maryland, . . . [and it] has interest in ensuring citizen access to information and in
protecting and improving the water quality of Maryland’s waters and ensuring the health of
Maryland’s communities.” The remaining appellants are member programs of Waterkeeper
Alliance.

* State Gov’t § 10-613(a) provides:

(@) In general. — (1) Except as otherwise provided by law, a custodian shall
permit a person or governmental unit to inspect any public record at any
reasonable time.

> Pursuant to State Gov’t § 10-623(a), “[w]henever a person or governmental unit is
denied inspection of a public record, the person or governmental unit may file a complaint
with the circuit court for the county where: (1) the complainant resides or has a principal
place of business; or (2) the public record is located.”

¢ “An AFO is defined as a lot or facility where (1) animals (other than aquatic
animals) have been, are, or will be stabled or confined and fed or maintained for a total of
45 days or more in any 12-month period, and (2) crops, forage, or post-harvest residues are
not sustained in the normal growing season over any portion of the lot or facility.”
Assateague Coastkeeper et al. v. Maryland Dep’t of the Environment, 200 Md. App. 665,
(continued...)



After being notified of a possible disclosure,® appellee, the Maryland Farm Bureau,
Inc. (“Farm Bureau”) filed a motion for summary judgment, averring that Agric. § 8-
801.1(b)(2) required that the MDA maintain all NMPs in a manner that protected its
members’ identities beyond three years. Thereafter, the MDA filed a cross-motion for
summary judgment. The circuit court granted the MDA’s cross motion for summary
judgment, but denied the Farm Bureau’s motion for summary judgment. The court ordered
that the MDA disclose NMP summaries that were older than three years “without any
redaction of identifying information unless failure to redact identifying information from
[NMP] [sJummaries . . . would allow for the identification of the individual for whom the
[NMP] was prepared.”

Subsequently, the Farm Bureau filed a motion for clarification to which the court
further ordered that the MDA “redact any plan information that could be used to create a
linkage between a specific individual and a specific [NMP],” and redact “entries for name,

address, signature, and unique identification number.” Appellants, the Waterkeepers, noted

§(...continued)
668, n.1 (2011), cert. denied 424 Md. 291 (2012) [hereinafter “Assateague Coastkeeper”]
(internal quotations omitted).

7 “A watershed is the area of land where all of the water that is under it or drains off
of it goes into the same place.” Water: Watersheds, UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, Mar. 6, 2012, http://water.epa.gov/type/watersheds/whatis.cfm (last
visited Apr. 11, 2013).

8 “Unless prohibited by law, the custodian should notify any person who could be
adversely affected by disclosure of a record that at a request for inspection or copying of the
record has been made . ...” COMAR 15.01.04.08 (1988).
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an appeal, and present the following question for our consideration:

Did the [c]ircuit [c]ourt err when it interpreted section 8-801.1(b)(2) of the

Agriculture Article (“the Statute™)™ to include any documents related to

nutrient management plans (“NMPs”), when the [s]tatute expressly applies

only to NMP summaries maintained by the Maryland Department of

Agriculture (“MDA?”) for three years or less?

For the reasons that follow, we shall affirm the judgment of the circuit court.

STATUTORY BACKGROUND

A. Federal Regulatory Framework

In 1948, the United States (“U.S.”) Congress enacted the Federal Water Pollution
Control Act to promote states to safeguard and restore the country’s bodies of water.
National Pork Producers Council v. Environmental Protection Agency, 635 F.3d 738, 742
(5th Cir. 2011) [hereinafter “National Pork™]. In 1972, the Clean Water Act™ replaced the
Federal Water Pollution Control Act, and encompassed a responsibility to conform to the
1972 National Pollutant Discharge Elimination System (“NPDES”) permit program. Id.
Although the Clean Water Act forbids the release of pollutants into U.S. waters, under the

permit program, the EPA may grant permits to individuals and companies to discharge

pollutants, but with significant limitations. 1d. at 743.

¥ Appellants referred to Agric. § 8-801.1(b)(2) as “the Statute™ throughout their brief.
However, for purposes of this opinion, we do not refer to it as such, as we discuss several
statutes.

9 The Clean Water Act is the primary legislation, which empowers the U.S.
Environmental Protection Agency (“EPA”) to decrease and control water deterioration and
degradation. Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3d 486,
491 (2nd Cir. 2005).



In 1976, the EPA required Concentrated Animal Feeding Operations (“CAFOs”)' to
obtain permits to release pollutants, which was predicated on the amount of animals located

in the facility. Id. However, because of “*changes that. . . occurred in the animal production
industries,”” Waterkeeper Alliance, Inc. v. Environmental Protection Agency, 399 F.3d 486,
494 (2nd Cir. 2005) [hereinafter “Waterkeeper Alliance v. EPA”] (additional citation
omitted), the EPA required all CAFOs to “apply for an individual NPDES permit or submit
a notice of intent for coverage under an NPDES general permit” in 2003.* 1d. at 495 (citing
40 C.F.R. § 122.23(d)(1)) (emphasis added). Additionally, all CAFOs were required to

establish and design a site-specified NMP that:

(i) Ensure[d] adequate storage of manure, litter, and process wastewater,

1 The number of animals that qualify [as] a facility housing

poultry asa Concentrated Animal Feeding Operation (“CAFO”)
depends on the type of manure handling system employed. A
facility qualifies as a CAFO with fewer chickens or laying hens
if it operates a liquid, as opposed to a dry, manure handling
system. 40 C.F.R. § 122.23(b)(4), (b)(6) (2010). For example,
an AFO is defined as a Medium CAFO if: (1) it confines 9,000
to 29,000 laying hens or broilers and uses a liquid manure
handling system; or (2) it confines 25,000 to 81,999 laying hens
or 37,500 to 124,999 chickens (other than laying hens), and it
uses other than a liquid manure handling system. 1d.[;] 8 122.23
(b)(6)(1)(D-(K). An AFO is defined as a Large CAFO if: (1) it
confines 30,000 laying hens or broilers and uses a liquid manure
handling system; or (2) it confines 82,000 laying hens or
125,000 chickens (other than laying hens), and it uses other than
a liquid manure handling system. Id.[;] 8 122.23(b)(4)(ix)-(xi).

Assateague Coastkeeper, 200 Md. App. at 671, n.5.

12 \We refer to these 2003 EPA requirements as the “2003 Rule.”
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including procedures to ensure proper operation and maintenance of the
storage facilities;

(i1) Ensure[d] proper management of mortalities (i.e. dead animals) to ensure
that they [were] not disposed of in a liquid manure, storm water, or process
wastewater storage or treatment system that [was] not specifically designed to
treat animal mortalities;

(iii) Ensure[d] that clean water [was] diverted, as appropriate, from the
production area;

(iv) Prevent[ed] direct contact of confined animals with waters of the [U.S.];
(v) Ensure[d] that chemicals and other contaminants handled on-site [were] not
disposed of in any manure, litter, process wastewater, or storm water storage
or treatment system unless specifically designed to treat such chemicals and
other contaminants;

(vi) Identif[ied] appropriate site specific conservation practices to be
implemented, including as appropriate buffers or equivalent practices, to
control runoff of pollutants to waters of the [U.S.];

(vii) Identif[ied] protocols for appropriate testing of manure, litter, process
wastewater, and soil;

(viii) Establish[ed] protocols to land apply manure, litter or process wastewater
in accordance with site specific nutrient management practices that ensure
appropriate agricultural utilization of the nutrients in the manure, litter or
process wastewater; and

(ix) Identif[ied] specific records that [would] be maintained to document the
implementation and management of the minimum elements described [above].

Waterkeeper Alliance v. EPA, 399 F.3d at 495-96 (quoting 40 C.F.R. § 122.42(e)(1)(i)-(ix))
(word “above” added in Waterkeeper Alliance v. EPA, 399 F.3d at 496).
In Waterkeeper Alliance v. EPA, 399 F.3d at 502, the U.S. Court of Appeals for the

Second Circuit determined whether the requisites of the NMPs constituted “effluent



limitations,” and hence, were required in the NPDES permit.** The plaintiffs—environmental
organizations contended that the 2003 Rule was unlawful because (1) NPDES personnel
were permitted to issue permits to Large CAFOs without an extensive evaluation of the
NMPs, and (2) the NPDES permits did not include the NMPs’ terms. Id. at 490. The Second
Circuit agreed with the plaintiffs, reasoning that the Clean Water Act described an effluent
limitation as “*any restriction established by a State or the Administrator on quantities, rates,
and concentrations of chemical, physical, biological, and other constituents which [were]

discharged from point sources . . .,”” id. at 502 (emphasis in orginal), and thus, because “the
requirement to develop a [NMP] constitute[d] a restriction on land application discharges .
.., the requisites of the NMP should have been included in the permits. Id.

In accordance with the Second Circuit’s ruling, on June 30, 2006, the EPA proposed
that (1) CAFOs present NMPs with their NPDES permit applications, (2) authorities would
review the plan, and (3) the permit would include the NMP terms. 71:126 Fed. Reg. 37744
(June 30, 2006). On December 4, 2008, the proposal became finalized as a rule.* National

Pork, 635 F.3d at 747. Farmers opposed the 2008 Rule, and filed complaints in several

federal courts, arguing that the EPA exceeded its authority in requiring all NMPs to submit

3 In Waterkeeper Alliance v. EPA, 399 F.3d at 491, the U.S. Court of Appeals for the
Second Circuit stated, “[r]egardless of the issuer, every NPDES permit [was] statutorily
required to set forth, at the very least, “effluent limitations []....”

Y We refer to this proposal as the “2008 Rule.”
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procedures regarding land application.” 1d. at 753. The actions were transferred to the U.S.
Court of Appeals for the Fifth Circuit, and joined into one case, National Pork. Id. at 747.
The Fifth Circuit concluded that the farmers’ arguments were time-barred because they
concerned the 2003 Rule, id. at 754, and ultimately, the Court upheld the 2008 Rule.'® Id.
at 756.
B. Maryland Regulatory Framework

The MDA establishes programs regarding “the registration, labeling and application
of commercial fertilizers, organic nutrients, organic wastes, soil conditioners and soil
amendments.” MDA, GUIDELINES FOR APPLICATION OF SoIL CONDITIONERS, SOIL
AMENDMENTS, WASTE MATERIALS OR EFFLUENT ON AGRICULTURAL LAND (SUMMARY OF
EXISTING GUIDELINES) 1 (2012), http://mda.maryland.gov/resource_conservation/counties/
Supp7%20(2).pdf (last visited Apr. 11, 2013). “The Maryland Department of the
Environment. . . develop[s] standards and issues discharge permits for, and oversees the safe
permissible uses of, solid and liquid byproducts, including those with heavy metals, trace

elements, and other pre-application treatment requirements, for various land treatment and

> Land application is the treatment of animal waste from CAFOs that are applied to
cultivated lands for fertilizer. National Pork, 635 F.3d at 753, n.39.

16 On October 13, 2012, the EPA announced a proposed rule, in response to National
Pork, regarding the reduction of “the potential impact of the EPA’s CAFO regulations on
small entities by reducing the universe of CAFOs that must apply for NPDES permits.” The
public comment period ended on March 1, 2013. 77:211 Fed. Reg. 65840, 65842 (October
31, 2012). See also CAFO Rule History, U.S. EPA, Jan. 3, 2013, http://cfpub.epa.gov/
npdes/afo/aforule.cfm (last visited Apr. 11, 2013).
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water reuse systems.” Id.

Similar to federal law, Maryland forbids the release of pollutants into its waters,"
unless the Department of the Environment grants a general discharge permit. Assateague
Coastkeeper, 200 Md. App. at 677 (citing Md. Code (1996, 2007 Repl. Vol.), 88 9-101(1),
9-322, 9-323 of the Environment Article). On September 12, 2008, the Department of the
Environment amended the general permit to encompass two types of AFOs: “CAFOs,
[which] are AFOs that discharge to surface waters, [and] are covered by the [Clean Water
Act] and must obtain a NPDES permit issued by [the Department of the Environment] . . .
[and] ... [t]he second category, an AFO that qualifies as a CAFO under federal regulations,
but does not discharge or propose to discharge surface water, [which] is classified as a
MAFO [(Maryland Animal Feeding Operation)].” Assateague Coastkeeper, 200 Md. App.
at 678-79 (citing 35:19 Md. Reg. 1735, 1737 (September 12, 2008)); General Discharge
Permit for Animal Feeding Operations, Part I.Al; COMAR 26.08.03.09B(3) (2009); and

COMAR 26.08.03.09B(1)(d). Pursuant to federal law, to obtain a permit, the CAFOs and

7 Pursuant to Md. Code (1996, 2007 Repl. Vol., 2012 Supp.), §§ 9-101(1I) of the
Environment Article, Maryland waters include:

(1) Both surface and underground waters within the boundaries of this State
subject to its jurisdiction, including that part of the Atlantic Ocean within the
boundaries of this State, the Chesapeake Bay and its tributaries, and all ponds,
lakes, rivers, streams, public ditches, tax ditches, and public drainage systems
within this State, other than those designed and used to collect, convey, or
dispose of sanitary sewage; and

(2) The flood plain of free-flowing waters determined by the Department of
Natural Resources on the basis of the 100-year flood frequency.

9



MAFOs must create and design NMPs to submit with their permit applications. Assateague
Coastkeeper, 200 Md. App. at 679.

Regarding Maryland’s nutrient management law, in September 1997, the General
Assembly and a governor-appointed commission examined events concerning fish
contamination in Maryland’s Lower Eastern Shore, Dep’t of Legis. Servs., Revised Fiscal
Note, S.B. 178 (1998), which indicated the presence of toxic dinoflagellate, Pfiesteria.'® Id.
After further research, scientists found a causal nexus between Pfiesteria and “the role of the
chicken industry and the enormous quantities of chicken litter generated and ultimately
applied to local fields as fertilizer for crop production.” Id. As a result, the Water Quality
Improvement Act of 1998 applied to “[a]n agricultural operation with [more] than $2,500 in
gross income; or [a] livestock operation with [more] than eight animal units defined as 1,000
pounds of live animal weight per animal unit.” Agric. 8 8-803.1(b). It certified that those
farmers and land cultivators, who used chemical fertilizers, sludge,* or animal waste, would
meet their nutrient needs concerning farm profits, while minimizing nutrient losses to soil,

and restoring Maryland’s waterways, specifically the Chesapeake Bay. See Agric. 88 8-

'8 Dinoflagellate is “[a] plantlike flagellate of the subclass Phytomastigophorea, some
species of which . . . produce a potent neurotoxin that may cause severe food intoxication
following ingestion of parasitized shellfish.” STEDMAN’S MEDICAL DICTIONARY 399 (24th
ed. 1982).

9 Sludge means “any solid, semisolid or liquid waste generated from a municipal,
commercial, or industrial wastewater treatment plant, water supply treatment plant, or air
pollution control facility or any other such waste having similar characteristics and effects.”
42 U.S.C.A § 6903 (26A) (2012).
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801.1(a) and 8-803.1(e).

The U.S. EPA and U.S. Department of Agriculture have indicated that NMPs should
address “feed management, manure handling and storage, land application of manure, land
management record keeping, and other utilization options.” U.S. DEPARTMENT OF
AGRICULTURE AND U.S. EPA, UNIFIED NATIONAL STRATEGY FOR ANIMAL FEEDING
OPERATIONS 5, (1999), http://www.epa.gov/npdes/pubs/finafost.pdf (last visited Apr. 11,
2013).

In Maryland, the NMP process incorporates:

[(1)] Soil Samples: Soil samples are needed from every management unit on

the farm property. Management units should ideally be each field that is used

for crops, grazing or hay production. Pastures are included in fields that

should be tested. Sacrifice lots and holding pens do not need to be tested

unless there are plans to apply manure or fertilizer to them . . . .

[(i1)] Manure Samples: If manure is to be applied to fields, a manure sample
to determine nutrient concentrations will be required.

[(ii1)] Property Tax [Identification (“ID”)] Number: The proper tax ID number
for each parcel of land that is farmed must be listed in the NMP . . . .

[(iv)] Property Maps: Property maps may be hand drawn or made from a

computer application . ... The main concerns are that the property and field
boundaries are identified with acreage, and roads accessing the property are
labeled.

[(v)] Crop Grown: Identify the predominant type of grass grown in the fields
[(vi)] Crop Yields: If hay is grown and harvested from the fields, the amount
produced per acre (ton/acre) is required.

[(vii)] Animals: The total number, type and weight of animals . . . is required.
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[(vii)] Bedding: The type and total amount of bedding used is required.
[(viii)] Turnout Schedule: The number of hours [animals] are kept confined
[versus] allowed access to pasture is required . . . . The amount of time
confined relates to the amount of manure that is collected.

[(ixX)] Manure Storage: Method of manure storage and dimensions of the
storage structure are needed.

[(x)] Manure Application Rate: If manure is spread, the spreader must be
calibrated to determine the rate of application (tons/acre) . . . .

[(xi)] Transported Manure: If manure is transported off the farm, information
on where manure is transported must be recorded . . . .

UNIVERSITY OF MARYLAND, NUTRIENT MANAGEMENT PLANS FOR MARYLAND HORSE
FARMS 1-2, (2011), http://www.ansc.umd.edu/ERG/doc/EBR-14.pdf (last visited Apr. 11,
2013) (underlines omitted). See also Nutrient Management Plan Reporting Form, Parts B
and C.
After the information is collected, the permit applicant must file a summary of each
NMP with the MDA, and it shall retain a copy for three years in a manner that safeguards the
applicant’s identity. See Agric. § 8-801.1(b). Pursuant to the Public Information Act, the
public “may request to inspect or copy public records of the [MDA],” COMAR 15.01.04.03
(1988), including NMP summaries, and “[i]t is the policy of the [MDA] to facilitate public
access to the records . . ., when access is allowed by law, by minimizing costs and time
delays to persons requesting information.” COMAR 15.01.04.01 (1988).
FACTUAL AND PROCEDURAL BACKGROUND

OnJune 14, 2007, Waterkeeper Alliance submitted a Public Information Act request

12



to the MDA regarding several agricultural records. However, pertinent to the case at bar are
the inspections relating to (1) NMPs for the Nest Egg Farm in Princess Anne, Maryland, and
(2) NMPs for AFOs with approximately 125,000 broiler chickens that conducted waste
management practices and were located in the Chesapeake Bay watershed. OnJuly 17,2007,
the MDA denied access to the Waterkeeper Alliance, alleging that disclosure would be
contrary to the Water Quality Improvement Act. Waterkeeper Alliance presented an
additional request on July 30, 2007, regarding “the owner name, facility name, address,
county, phone number, longitude, latitude, and type of operation, of all poultry farms in . .
. Maryland.” On August 27, 2007, the MDA again denied the Waterkeeper Alliance access
to the records.

Subsequently, on February 5, 2008, appellants filed a complaint in the Circuit Court
for Anne Arundel County against the MDA and its administrators, alleging that “Maryland
law keeps confidential a summary of an NMP only to the extent that the identity of the
individual for whom the NMP was prepared would be revealed,” but the MDA “broadly and
inappropriately refused to disclose any and all portions of NMPs.” (emphasis in original).
On May 16, 2008, appellants submitted a third request, relating to enforcement records and
NMPs that were filed within and over the previous three years for AFOs in several counties,
including Dorchester County. The MDA surmised that these records could be disclosed, but
indicated that the requested enforcement records were still under evaluation.

After being notified of possible disclosure, on July 18, 2008, the Farm Bureau brought
an action in the Circuit Court for Dorchester County against the MDA to prevent the

13



disclosure of confidential information, averring that Agric. § 8-801.1(b)(2) required that the
MDA protect its members’ identifies beyond three years. On July 25, 2008, the MDA filed
amotion to transfer the Farm Bureau’s action to the Circuit Court for Anne Arundel County.
On August 8, 2008, the Farm Bureau filed an opposition to the motion, a motion to proceed
anonymously, and a motion for protective order, avowing that (1) the cases involved different
parties, (2) its members would be unduly inconvenienced, and that (3) the request interfered
with the members’ rights to privacy. On August 13 and August 22, 2008, the MDA filed its
respective reply and opposition, as well as a motion to strike and to dismiss the Farm
Bureau’s complaint. On September 2, 2008, the Circuit Court for Dorchester County granted
the MDA’s motion to transfer.

On September 15, 2008, the MDA filed a motion to consolidate the Farm Bureau’s
case with appellants’ action. The Farm Bureau filed a motion for summary judgment on
September 29, 2008. Thereafter, the MDA filed a cross-motion for summary judgment and
an opposition to the Farm Bureau’s motion for summary judgment. On October 30, 2008,
appellants filed their opposition to the Farm Bureau’s motion for summary judgment and
their motion in support of the MDA’s motion for summary judgment. On November 7, 2008,
the Farm Bureau filed a motion for preliminary injunction, requesting that the court prevent
the MDA from disclosing the farmers’ information.

A motions hearing was held on December 8, 2008, and on February 19, 2009, the
court filed a memorandum opinion and order [hereinafter “2009 order’’], which granted the
MDA'’s cross-motion for summary judgment, and denied the Farm Bureau’s motion for

14



summary judgment.
The court:

DECLARED, that the [MDA] must disclose [NMP] [sJummaries that
have been maintained by the [MDA\] for 3 years or less pursuant to the Public
Information Act with the limitation that the [MDA] must redact any and all
information from the [NMP] [sJummaries that may allow for the identification
of the individual for whom the [NMP] was prepared; and it is further

DECLARED, that the [MDA] must disclose [NMP] [sJummaries that

have been maintained by the [MDA] for more than three years without any

redaction of identifying information unless failure to redact identifying

information from [NMP] [sjJummaries that have been held for more than three

years would allow for the identification of the individual for whom the [NMP]

was prepared with respect to those [NMP] [sJummaries that have been

maintained by the [MDA] for three years or less; and it is further

DECLARED, that the [MDA] must redact any information from any
documents subject to disclosure under the Public Information Act that are
related to [NMPs] if such information would allow for the identification of the
individual for whom the [NMP] was prepared with respect to those [NMP]

[sJummaries that have been maintained by the [MDA] for three years or less.

On April 2, 2010, one of the appellants, Assateague Coastkeeper, filed a request
concerning NMPs and reports regarding any Worcester County farm that violated the
provisions of the Water Quality Improvement Act during 2007 through 2010. In response,
the MDA “proposed that, instead of providing hard-copies of such records, it could search
its database and provide this information more efficiently in a spreadsheet but, to comply
with [Agric.] 8 8-801.1(b)(2) and the court’s order, it would be required to redact any plan

information.” On September 6, 2010, the Farm Bureau sent a letter to the MDA, stating,
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“Ic]learly, the excel spreadsheets® that have been created to respond to the [Public
Information Act] request fall into the “any document” category cited by [the] judge . . ..
Clearly, the document is related to nutrient management plans. And clearly, the name,
address, zip code, party id [sic], and operator voucher id [sic] number would allow for the
identification of the individual for whom a nutrient management plan was prepared.” As a
result, the Farm Bureau requested that all identifying information from the spreadsheets be
redacted.

On September 13, 2010, the Farm Bureau filed a new action against the MDA in the
Circuit Court for Worcester County. On September 22, 2010, Assateague Coastkeeper filed
a petition for contempt in Anne Arundel County, avowing that the MDA did not permit it to
inspect and copy public records in accordance with the court’s 2009 order. It requested that
the court compel the MDA to disclose the NMPs. Thereafter, the MDA filed a motion to
transfer the Farm Bureau’s action to Anne Arundel County, and on September 24, 2010, the
Circuit Court for Worcester County granted the MDA’s motion to transfer.

On May 2, 2011, the Circuit Court for Anne Arundel County dismissed the Farm
Bureau’s action, and instructed the MDA not to release any of the contested records. On
May 9, 2011, the Farm Bureau filed a motion for clarification of the court’s 2009 order,
requesting that “the [c]ourt issue an [o]rder clarifying its February 10, 2009 [m]emorandum

[o]pinion and [o]rder and declar[e] that the [MDA] must redact any fields of information

2 According to the MDA, there was only one spreadsheet.
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from its [e]xcel spreadsheet that would identify the farmers for whom the nutrient
management plans were prepared.”? On June 14, 2011, Assateague Coastkeeper and the
MDA filed their respective oppositions to the motion for clarification. OnJuly 14,2011, the
court issued its second order [hereinafter “2011 order”], granting the Farm Bureau’s motion
for clarification, stating:

ORDERED and DECLARED that the [MDA] must redact any information
from any documents subject to disclosure under the Public Information Act
that are related to [NMPs] if such information would allow for the
identification of the individual for whom the [NMP] was prepared with respect
to those [NMP] [sJummaries that have been maintained by the [MDA] for
three years or less. Inapplying this standard, the [MDA] must redact only that
information . . . with a specific [NMP]; and it is further:

ORDERED and DECLARED that, as applied to the spreadsheet of
enforcement information that the [MDA] will provide to the Assateague
Coastkeeper, the [MDA] must redact the following fields of information in
their entirety . . ..

m . . —Visit Type[s], Operation Type[s]

* k%

m .. — Total Farmed Acres

* k%

In addition, the [MDA] must review the following fields of information and
redact any plan information that could be used to create a linkage between a
specific individual and a specific [NMP]:

m . . — Compliance Comments

2L 1t is important to note that the motion for clarification was not a motion to
reconsider, revise, and/or amend, but a request to clarify the court’s 2009 order.
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* k%

and it is further:
ORDERED and DECLARED that, in redacting identifying information from
[NMP] summaries or annual implementation reports, the [MDA] must redact
the entries for name, address, signature, and unique identification number . .
IT IS SO ORDERED.
(signature omitted)
Appellants noted a timely appeal.?
DISCUSSION

Whether The Circuit Court Erred In Permitting Disclosure of NMPs
That Were Beyond Three Years While Ordering That The MDA Redact
Specific Information.
The Water Quality Improvement Act, specifically Agric. § 8-801.1(b)(2), provides:
(b) Filing with [the MDA]. — (1) A summary of each [NMP] shall be filed and
updated with the [MDA] at a time and in a form that the [MDA] requires by
regulation.

(2) The [MDA] shall maintain a copy of each summary for 3 years in

a manner that protects the identity of the individual for whom the

[NMP] was prepared.
The issue in the case at bar is whether the MDA must maintain NMP documents that

are beyond three years to safeguard the general permit applicant’s identity in response to a

Public Information Act request regarding disclosure of those NMPs.

22 Appellants filed their notice of appeal on August 16, 2011. Although the court’s
order was issued on July 14, 2011, it was not filed until July 18, 