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The appel | ant, Ronni e Sol oman Ware, Sr., challenges the Orders
i ssued by Judge Theresa A. Nolan in the Grcuit for Prince George’s
County awarding the appellee, Sandra More Ware, 1) a nonetary
award in the amount of $1,602,588.20, 2) indefinite alinony, 3)
child support, and 4) attorney’'s fees. On appeal, the appellant
cont ends:
1. that the trial court erred in granting
the appellee a nonetary award which
included a portion of the appellant’s
lottery wnnings acquired after the
parti es were separated;
2. that the trial court erred in granting
the appellee an award of indefinite
al i nrony based on disparity of incone;
3. that the trial court erred in awarding
the appellee child support when the
appel l ee’s financial statenments indicated
t hat she had excess inconme on a nonthly
basis and the mnor child had no unnet
needs; and
4. t hat the trial court abused its
di scretion in requiring the appellant to
pay 814,000 towards the appellee’s
attorney’ s fees.
On cross-appeal, the appell ee contends:

that the trial court erred in limting its
award of attorney’s fees to only $14, 000.

Facts and Procedural Background
This case involves a dispute between the parties, fornerly
husband and wife, over the $17 mllion Powerball w nnings won by
the appellant shortly after the parties separated in Decenber 1995.
The parties were married in August 1992, and have one m nor child,

Rodney Sol oman Ware, Jr., born on Decenber 8, 1993.
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Wiile the parties were living together, their nonetary
contributions to the marriage were substantially equal. Although
t he appel | ee was unenpl oyed for short periods of tinme on at |east
three occasions during the marriage, she had primary responsibility
for caring for the child and for keeping up the hone. Wen both
were working, the parties shared those responsibilities. Wen both
wer e enpl oyed, each party earned approxi mately $25, 000 per year.

The marri age between the parties was short-lived. |n Decenber
of 1995, after only three-and-a-half years of marriage, the parties
separated and the appell ee noved into her own apartnent. According
to the appellee, the marriage broke up as a result of financial
strain caused by the appellant’s ganbling. The appellee also
all eged that on at |east three occasions there had been physi cal
altercations between her and the appellant. It was al so reveal ed,
however, that the appellee had commtted adultery in April of 1995.
The appel l ant was unaware of his wife's infidelity until Septenber
1997.1

Not wi t hst andi ng the separation, from Decenber 1995 until Apri
1996, the appellant would often visit the plaintiff in her new
apartnent and stay overnight. The parties continued to have sexual
relations during that period of tine. In April of 1996, four

nmonths after the parties separated, the appellant won the D.C.

1

The appellant also committed an act of adultery, approximately nine months after the parties
separated. The trial court considered this conduct by both the appellant and the appellee when rendering
its decisions in this case.
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Powerball lottery, wnning an annuity of $17 mllion. The
appel l ant received his first initial payment in the first week of
May 1996 in the amount $856, 853.08, and was to receive $846, 000 per
year, before taxes, for the follow ng nineteen years.

On August 13, 1996, the appellee filed a Conplaint for
Absol ute Divorce in the Crcuit Court for Prince George’ s County.
The appellant initially responded by filing a Counter-Conplaint for
a Limted Divorce. In October of 1997, the appellant filed an
Amended Suppl enental Counter-Conpl aint for Absolute Divorce after
| earning of the appellee’'s adultery for the first tine during a
deposition held on Septenber 24, 1997. The parties also entered
into a Parenting Agreenment which resolved the issues of child
custody and visitation.

On Decenber 1, 1997, a hearing was held before Judge Nol an
with respect to the appellee’s Conplaint for Absolute D vorce and
the appellant’s Amended Supplenental Conplaint for Absolute
Divorce. By consent of all parties, the appellee’ s requests for
child support and attorney’s fees were severed fromthe trial and
were to be resolved following a ruling fromthe trial court on the
parties’ respective Conplaints for divorce and the appellee’s
requests for a nonetary award and indefinite alinony.

On April 8, 1998, the trial court issued a witten Opinion
and Order granting the appellant an absolute divorce from the
appel l ee on the grounds of adultery. The trial court then awarded

t he appellee a nonetary award totaling $1,602,588.20. The trial
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court also ordered the appellant to pay the appellee, as indefinite
al i nony, $3,500 per nonth comrencing on April 1, 1998.

On April 20, 1998, the appellant filed a tinely Mition to
Alter or Amend the Judgnent, seeking 1) reconsideration of the
trial court’s award of indefinite alinony and 2) clarification as
to who shoul d bear the tax consequences of the nonetary award. On
Novenber 2, 1998, a hearing was held on the appellant’s notion
whi ch was ultimately denied on Novenber 25, 1998.

On Decenber 14, 1998, a hearing was held regarding the issue
of child support, during which testinony was presented by both
parties. On February 4, 1999, after considering the evidence
presented at that hearing and reviewing the nenoranda of |aw
submtted by the parties, the trial court issued an Order requiring
the appellant to pay $1,500 per nonth for child support. The trial
court further ordered that the appellant contribute $14, 000 towards
the appellee’s attorney’ s fees. Both parties filed notions to
nodi fy that Order. On May 3, 1999 the trial court issued a
Menor andum of Court denying all outstanding notions. The parties
then noted tinely appeals.

The Monetary Award

The appellant’s sole contention with regard to the nonetary
award is that the trial court erred in awarding the appell ee any
portion of his lottery wnnings. Although conceding that the

“annuity is technically marital property because it was acquired
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during the course of the marriage and prior to the granting of the
Judgnent of Absolute D vorce,” the appellant, relying on Al ston v.

Al ston, 331 M. 496, 509, 629 A 2d 70 (1993), nonethel ess cont ends

that the record in this case “contains no evidence which would
justify awarding any portion of the annuity to the wife.”

As explained by this Court in Strauss v. Strauss, 101 M. App.

490, 501, 647 A 2d 818 (1994):

Maryl and | aw requires the application of
a three-step analysis when calculating a
nmonetary award in the course of a divorce
proceeding: (1) the trial court nust initially

characterize all property owned by the
parties, however titled, as either marital or
non-marital; (2) the court shal | t hen

determ ne the value of all marital property;
and, finally, (3) the court may then nake a
monetary award as an adjustnent of the
parties’ equities and rights in the marita

property.
(Gtations omtted). See also Doser v. Doser, 106 M. App. 329,

349-50, 664 A 2d 453 (1995). It is undisputed that in this case,
Judge Nolan 1) properly characterized the Powerball w nnings as
marital property and 2) properly determned the value of that
marital property.

In then balancing the equities as part of the third step, a
court is called upon to consider the followng factors set forth in
Md. Code, 8§ 8-205(b) of the Famly Law Article:

(1) the contributions, nonetary and
nonnonetary, of each party to the well-being

of the famly;

(2) the value of all property interests
of each party;
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(3) the economc circunstances of each
party at the time the award is to be made;

(4) the circunstances that contributed to
t he estrangenent of the parties;

(5) the duration of the marri age;
(6) the age of each party;

(7) the physical and nental condition of
each party;

(8 how and when specific nmarita
property or i nt er est in the pensi on,
retirenent, profit sharing, or deferred
conpensation plan, was acquired, including the
effort expended by each party in accumul ating
the marital property or the interest in the
pensi on, retirenent, profit shari ng, or
deferred conpensation plan, or both;

(9) the contribution by either party of
the property described in 8§ 8-201(e)(3) of
this subtitle of to the acquisition of real
property held by the parties as tenants by the
entirety;

(10) any award of alinony and any award
or other provision that the court has nmade
wth respect to famly use and persona
property or the famly hone; and

(11) any other factor that the court

consi ders necessary or appropriate to consider

in order to arrive at a fair and equitable

monetary award or transfer of an interest in

the pension, retirement, profit sharing, or

deferred conpensation plan, or both.

After proper consideration of those factors, the ultimte
deci sion of whether to grant a nonetary award and the anount of
such an award are matters entrusted to the sound discretion of the

trial court. See Alston v. Alston, 331 M. 496, 504, 629 A .2d 70
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(1993); Lemey v. Lemey, 102 M. App. 266, 298, 649 A 2d 1119

(1994) .
The Appellant’s Reliance on Alston

I n support of his contention that the appellee is not entitled
to any portion of his lottery wnnings, the appellant relies solely
on the Court of Appeals opinion in Alston. He specifically argues
t hat because the facts in this case are “indistinguishable” from
those in Alston, had the trial court given proper weight to the
eighth factor in 8 8-205(b) the trial court would necessarily have
concluded, as did the Court in Alston, that the appellee was not
entitled to any portion of his lottery w nnings.

Qur response to the appellant’s reliance on Alston is two-
f ol d. In our judgnent, the facts in this case are not
“indi stinguishable” fromthose in Alston. There are a nunber of
significant distinctions, both factual and procedural, between this
case and Al ston. W will turn to a consideration of those
distinctions in a nonment.

What Is The Holding of Alston?

More fundanental ly, however, there is a chasm of di sagreenent
between this Court and the appellant as to what is the actual
hol di ng of Alston. At one point, to be sure, the Al ston opinion
wavers and thereby | eaves itself vulnerable to two very different
arguable interpretations. One could distill fromthat opinion, as

this Court does, a nore nodest holding as to the guidelines a trial
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judge should follow in exercising discretion. One could also
however, arguably distill fromthat same opinion, as the appellant
does, a nore sweeping holding that would virtually reduce itself to
a rule of |law that ganbling w nnings accrued by one party after a
separation should never be nmade the subject of a nonetary award.

In deciding how to apply Alston to the case before us, we
touch the raw central nerve of stare decisis itself. In play is
the nost rudinentary procedure in all of Anglo-Anmerican comon | aw,
that of howto read a judicial opinion and how to extract therefrom
the proper rule of judge-nade law. W begin, as any first-year |aw
school student in legal nmethod is taught to begin, with the
axi omatic principle that the reader of an appellate opinion nust
punctiliously avoid being | ed astray by occasionally broad | anguage
and nust, instead, carefully extract fromthe opinion the narrowest
reasonabl e hol ding that can explain the actual decision nmade by the
court in a particular case.

In Al ston, a husband purchased a winning lotto ticket with an
annuity value of over one mllion dollars a year-and-a-half after
he and his w fe had separated, but before they were divorced. The
wife had initially filed, prior to the husband’s wi nning of the
lottery, a divorce action based on the couple’ s voluntary
separation for over one year and did not seek either alinony or a
nmonetary award. That action was pending in the Crcuit Court for

Baltinmore Gty when the wife first |earned that her husband had won
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the lottery. After learning of her husband’'s sudden stroke of
fortune, the wfe imediately dismssed that initial divorce
petition. Approximately six nonths later, the wfe filed a second
conplaint for absolute divorce, this tine in the Grcuit Court for
Baltinore County, on the ground of adultery. She sought a nonetary
award representing a substantial part of her husband’s lottery
annuity.

After granting the wife an absolute divorce based on the
husband’s adultery, the trial court granted the wife a nonetary
award of fifty percent of the yearly net distribution on the

annui ty. In Alston v. Alston, 85 MI. App. 176, 582 A 2d 574

(1990), this Court affirmed the trial court, holding that it had
not abused its discretion in nmaking the nonetary award. The Court
of Appeals reversed our decision, holding that the trial court
erred.

The literal issue before the Court of Appeals was whet her the
trial judge had abused his discretion in nmaking a nonetary award to
the separated wife of one-half of the lottery w nnings won by her
husband after the separation. The literal holding of the Court of
Appeal s on that issue was that “THE TRI AL JUDGE ERRED | N AWARDI NG
HALF OF THE LOTTO ANNUI TY TO MRS. ALSTON.” 331 Md. at 509.

| mredi ately after announci ng that hol di ng, however, the Court

went on to nmake the foll ow ng observation:
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Moreover, the record before us contains no
evidence which would justify awarding any
portion of the annuity to Ms. Al ston.
It is that further observation from which the appellant draws
sustenance in this case.

Did the Court in Alston hold that it was an abuse of
discretion for the trial judge to “award half of the Lotto annuity”
to the wfe? O did the Court hold that wunder facts
i ndi stinguishable from those in Alston, the Court was actually

bereft of discretion to make any award to the wife? It is that

| atter reading which the appellant would have us give to the Al ston

opi ni on.
The | anguage in question, to be sure, is broad. It must,
however, yield to an overriding question: |If, hypothetically, the

trial judge in Al ston had given weighty and careful consideration
to the eighth factor (a subject to be nore fully discussed) and had
the trial judge in Alston then neticul ously fashioned a nonetary
award that gave 90% of the Lotto annuity to the husband and 10%to
the separated wife, would the Court of Appeals have held that that
hypot heti cal deci sion was al so an abuse of discretion? The answer,
of course, is that no one knows because that issue was never before
the Court. The interpretation urged on us by the appellant,
therefore, cannot constitute the holding of the case for it
unnecessarily settles a question that was not the subject for

deci si on.
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A sweeping holding such as that urged by the appellant,
nor eover, woul d render neani ngl ess the 98% of the Al ston opinion
that preceded it. The Court did not announce a rule of |aw that
after-acquired ganbling wnnings are not marital property or are
not subject to a nonetary award. The Court in Alston carefully
pointed out that the trial judge mnust weigh nunerous relevant
factors and then exercise “sound discretion.” Even given facts
such as those in Alston, the Court of Appeals |isted and expl ai ned
the criteria that should guide the exercise of discretion. |t
enphasi zed the special weight that should be given to the eighth
factor. It analyzed cases fromaround the country, 331 M. at 508-
09, and stressed that in Maryland, unlike in many other states,
“equitable” distribution is not necessarily “equal” distribution:

In making a marital property nonetary
award, a trial judge nust weigh the rel evant
factors in light of the legislative purpose,
and then use his or her sound discretion to
arrive at an award that is equitable and in
accordance with the statute. O course, equal
distribution may often be proper, and where
that result is equitable and consistent with
the |egislative purpose, a court should not
hesitate to make such an award. Each divorce
situation is different, and nust be eval uated
i ndi vi dual ly. In light of the peculiar
circunstances of this case, however, the trial

judge erred in awarding half of the Lotto
annuity to Ms. Alston.

331 Md. at 509 (enphasis supplied).
The nore noderate holding that we extract from the Al ston
opinion is that the trial judge, albeit possessing discretion even

under the Alston facts, abused his discretion in tw separate
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regards. He failed to give proper weight, in a situation such as
this involving after-acquired ganbling winnings, to the so-called
eighth factor. He also nmechanistically failed to distinguish an
“equitable” distribution froman “equal” distribution.

I n bal ancing the equities in the maki ng of a nonetary award,
8 8-205(b) of the Famly Law Article sets out eleven factors that

a trial judge should consider. The eighth factor directs the trial

judge to consider “how and when specific marital property . . . was
acquired, including the effort expended by each party in
accunulating the marital property.” In a case such as this,

i nvolving ganbling w nnings that cane to the husband after the
parties had separated, the Court of Appeals stressed that this
eighth factor “should be given greater weight than the others” and
faulted both the trial court and this Court for having failed in

the Al ston case to give that factor the weight it deserved:

The statutory factors listed in 8§ 8-
205(b) are not prioritized in any way, nor has
the Ceneral Assenbly mandated any particul ar
wei ghing or balancing of the factors. The
application and weighing of the factors is
left to the discretion of the trial court
Nevert hel ess, : : . the eighth factor,
relating to “how and when specific marita
property” was acquired and the contribution
that each party made toward its acquisition
should be given considerable weight. The
circuit court and the Court of Special Appeals
i ndicated that the eighth factor should not be
given any nore weight than any other factor in
this case. Under the particular circunstances
her e, however, such approach was not
consistent wth the statute.
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. . .[Generally in a case such as this
the eighth factor should be given greater
wei ght than the others.

331 Md. at 507 (enphasis supplied).
I n Skrabak v. Skrabak, 108 M. App. 633, 656, 673 A 2d 732

(1996), we gave a simlarly noderate reading to the opinion in

Al st on:

Al ston does not state that property
acquired after separation should be taken out
of the marital property pool, only that the
timng of acquisition nust be considered. The
trial judge did that in this case.

In concluding that the trial judge had abused his discretion,
the Court of Appeals in A ston also strongly suggested that the
trial judge may have failed to recognize the difference between an
equi table division of marital property and an equal division and

“may have succunbed to the tenptation to divide the property

equal I y”:

In this case, . . . once property was
determined to be “marital,” the circuit court
may have succunbed to the tenptation to divide
the property equally. As  previously

di scussed, our statute requires “equitable”
division of marital property, not “equal”
di vi si on. The Mar yl and Legi sl ature
specifically rejected the notion that marital
property should presunptively be divided
equal | y. In Maryland, as in the majority of
equitable distribution states, “equitable”
does not necessarily nean “equal .”

331 Ml. at 508 (footnote omtted; enphasis supplied).

In Skrabak v. Skrabak, this Court concluded that the tria

judge did not abuse his discretion in making a nonetary award of
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after-acquired property. He gave due weight to the eighth factor,
as enjoined by A ston, and resisted succunbing to the tenptati on of
treating an equitable division necessarily as an equal division, as
al so enjoined by Alston. Under the circunstances, his division of
“after-acquired property” was not an abuse of discretion:
Dr. and Ms. Skrabak had $987,825 of
marital property. Ms. Skrabak’s nonetary
awar d of $292, 000 is not grossly
di sproportionate, it is not an equal division
of the after-acquired property, and it does

not indicate that the trial judge did not give
consi derable weight to FL 8§ 8-205(b)(8).

108 Md. App. at 656 (footnotes omtted; enphasis supplied).
I ndeed, in the Al ston opinion itself, 331 Mi. at 500, the
Court of Appeals clearly stated what it had deci ded:
We shall conclude in this case that the
trial court erred when it awarded to the wife

half of the value of a specific piece of
marital property.

(Enphasi s supplied).

Applying the Alston holding as we distill it fromthe Al ston

opi ni on, we now turn our attention to whether the trial judge 1)
t houghtfully considered all of the factors, especially the eighth
factor; and 2) carefully fashioned an equitable, albeit not an

equal , division of the after-acquired marital property.
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Factual Distinctions

There are a nunmber of factual distinctions between this case
and Alston. In Alston, the parties had been separated for over a
year-and-a-half when the winning lottery ticket was purchased. |In
this case, the parties had been separated for only four nonths when
the winning ticket was purchased. In Alston, the wfe had al ready
filed for divorce |long before the winning ticket was purchased. 1In
this case, neither party had taken any formal steps toward filing
for divorce. In this case, unlike the situation in Al ston, the
parties continued to have sexual relations on a regular basis
t hr oughout the four-nonth period of separation. |In this case, the
appellant was a frequent overnight visitor at his wife's new
apartnent.

In this case, the parties had a three-year-old son who was a
conti nuous source of contact between them In Al ston, the children
had | ong since been emancipated. 1In this case, unlike Al ston, the
appel | ee | oaned her car to the appellant, drove himto work, and
| oaned hi m noney, all subsequent to the separation. |In this case,
noreover, both parties testified to having sexual relations between
themas late as two nonths after the wi nning Powerball ticket had
been purchased. This was not a case, as was Al ston, where it could
fairly be said that “the marital famly has, as a practical mtter,

ceased to exist.” 331 M. at 507.
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In her Qpinion and O der, Judge Nol an noted a nunber of these
factual distinctions between the present case and Al ston:

The Court will award to the plaintiff a
nmonetary award in consideration of the above-
referenced factors. The Court makes its award
in light of the fact that the defendant won
the Powerball after the parties had separated
and were living in separate residences. The
Court, however, also makes its award in |ight
of the fact that the parties continued to have
sexual relations during this period of
separation. Furthernore, the Court makes its
award considering the letter witten by the
plaintiff to the defendant prior to the

winning of the Powerball, in which the
plaintiff expressed that the nmarriage was
over.

The Court believes that the facts in this
case are somewhat distinguishable from the
facts in the Alston case. Here, the parties
were separated only four nonths but continued
to have sexual rel ations before the defendant
won the Powerball. In Alston, the parties
were separated for at least a year and a hal f,
during which tine Ms. Alston filed her first
di vorce conplaint, before M. Alston won the
lottery. However, in mneking 1ts nonetary
award, the Court focuses on the eighth factor
- how and when the specific marital property
was acquired, including the effort expended by
each party.

(Enphasi s supplied).

Procedural Distinction No. 1:
The Thoughtful Weighing of the Eighth Factor

In Alston, 331 Ml. at 507, the Court of Appeals explai ned why

“Iin a case such as this the eighth factor should be given greater
wei ght than the others” and faulted both the trial court and this

Court for having “indicated that the eighth factor should not be
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gi ven any nore wei ght than any other factor.” Heedful of Al ston,

Judge Nol an acknow edged that the eighth factor “should be given
considerable weight.” In a 23-page Opinion and Order, she nade a
detailed analysis of all of the factors listed in 8§ 8-205(b). She
t hen engaged specifically in a detailed discussion of the eighth

factor:

8. How and when specific nmarital property or
interest in the pension, retirenent,
profit sharing, or deferred conpensation
pl an, was acquired, including the effort
expended by each party in accunul ating
the marital property or the interest in
t he pension, retirenent, profit sharing,
or deferred conpensation plan or both.

The defendant contends that this factor
should be given considerable weight. The
court in Alston stated that:

...generally in a case such as this
the eight factor should be given
greater weight than the others.
VWere one party, wholly through his
or her own efforts, and w thout any
direct or indirect contribution by
the other, acquires a specific item
of marital property after the
parties have separated and after the
marital famly has, as a practica
matter, ceased to exist, a nonetary
award representing an equal division
of that particular property would
not ordinarily be consonant with the
hi story and purpose of the statute.
(Enphasi s added).

Al ston, 331 Ml. at 507.

As in Alston, the defendant in this case
took the tinme and effort to purchase the
lottery ticket. Wile the cost was little and
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the effort mnimal, the annuity was acquired
entirely through the defendant’s efforts.

The plaintiff argued that even though she
did not play a direct part in purchasing the
lottery ticket, she made i ndi rect
contributions to the purchase of the w nning
lottery ticket. The plaintiff relies on
Al ston as her basis for this theory. The
plaintiff argues that because of t he
defendant’s excessive spending on lottery
tickets and sporting bets, she was forced to
subsi di ze the defendant’s | ower contributions
to the support of the parties’ child.

The plaintiff further argues that if the
parties had considered the <child support
gui delines during the period of tine when the
defendant was playing the lottery, hi s
contribution would have been below the
gui del i nes anmount. Thus, the plaintiff argues
that she indirectly contributed to the
specific itemof marital property--the lottery
W nni ngs.

The Court finds that both parties spent
approximately equal anmounts of noney on
recreation activities, whether it was on
purchasing lottery tickets, going shopping, or
spending tinme wth friends at vari ous
different |ocations. The Court does not find
that the plaintiff indirectly contributed to
the purchase of the winning lottery ticket.
In fact, the plaintiff testified that she had
no idea as to the amunt of noney the
Def endant was spending on lottery tickets
after she noved out of the marital residence
i n Decenber 1995. It can be said, however
that the plaintiff was responsible for nore of
t he househol d responsibilities such as caring
for Ronnie, Jr.

The Court recognizes that this factor
shoul d be given nore weight than all other
factors to be consi dered.

(Enphasi s supplied).
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Wth respect to affording the eighth factor the special weight
it deserves in a case such as this, Judge Nolan scrupulously did

preci sely what the A ston case adnoni shed shoul d be done. There is

no way that her decisional process could be characterized as an

abuse of discretion in that regard.

Procedural Distinction No. 2:
The Careful Fashioning of the Monetary Award

I n hol ding that an abuse of discretion occurred in the Al ston
case, the Court of Appeals noted that “[i]n this case, as in many
ot her cases, once property was determned to be ‘marital,’ the
circuit court may have succunbed to the tenptation to divide the
property equally.” 331 Ml. at 508. It then analyzed the history
of the Miryland statute, pointing out that the *“Maryland
Legi slature specifically rejected the notion that marital property
should presunptively be divided equally,” and reiterated that
“‘equi tabl e’ does not necessarily mean ‘equal.’” [|d.

Agai n heedful of the teachings of Alston, Judge Nolan did not
“succunb to the tenptation to divide the property equally.” She
diligently considered all of the intertwined factors and then
carefully fashioned a nonetary award that gave the wife 20% of the
val ue of the several paynents that the appellant had received prior
to the divorce decree. She then further provided that the nonetary
award woul d be reduced to 10% of all future paynents:

For these reasons and based on an

evaluation of all of the required factors, the
Court will include in the nonetary award to
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the plaintiff, 20% of the wvalue of the
defendant’s current assets ... This part of
the award therefore totals Seventy-nine
Thousand, Seven-Hundred Eighty-Eight Dollars
and Twenty Cents ($79, 788.20). The Court nakes
this award in full recognition of the noney
al ready paid by the defendant to the plaintiff
during the last two years since the defendant
has been receiving annuity paynents from his
Power bal I w nni ngs.

The Court wll also include in the
nmonetary award to the plaintiff and agai nst
the defendant 10% of the paynments to be
received by the defendant on May 1, 1998 and
on each subsequent May 1, until the year 2015.
The Court recognizes that each one of these
paynents to the defendant will be $846, 000. 00
Thus, each paynent to the plaintiff shall be
$84, 600. 00 The paynent of the nonetary award
shall be made to the plaintiff. Thus, the
nonetary award totals $1, 602, 588. 20.

W hold that Judge Nolan in this case, in nmaking the nonetary

award, did everything that Alston enjoined her to do. W hold,

therefore, that she did not abuse the discretion entrusted to her
in this regard.
The Tax Consequences of the Monetary Award

Simply as a subcontention of his argunent that Judge Nol an
al | egedly abused her discretion in making the nonetary award, the
appel l ant argues that when the potential income tax consequences of
the award are taken into consideration the award represents “such
an inequitable result as to amobunt to a clear abuse of discretion
by the Chancellor.” W do not agree.

At trial, both parties offered Certified Public Accountants as

expert W tnesses. Those w tnesses testified as to the tax
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inplications of the lottery w nnings. The carefully crafted
monetary award ordered by Judge Nolan clearly took those
i mplications into consideration. Equally clearly, the nonetary
award ordered by the court did not constitute an abuse of
di scretion.

The appell ant was due to receive his lottery annuity in twenty
annual paynents. As of the tinme the nonetary award was ordered,
two of those annual paynents had al ready been made. The appell ant
appropriately was responsi ble for the taxes that were due on those
paynents. Wth respect to the first two paynents that had al ready
been nmade, the appellant explained that nuch of that inconme had
gone into the purchase of other assets. He further explained that
all of his then-current assets were directly traceable to the
annuity paynments. He requested the court, therefore, to evaluate
the marital property as a whole and to nmake an appropriate division
t her eof . In the Opinion and Order of the Court, Judge Nol an
expl ai ned how she handled the first two annuity paynents as part of
the total marital property:

The Defendant urges the Court not to
count the Defendant’s 1996 and 1997 annuity
paynments in addition to the Defendant’s other
assets in determning the value of Defendant’s
property. Def endant argues that all of his
current assets are directly traceable to
either the 1996 or 1997 annuity paynents. The
Def endant further argues that he had no assets
prior to wnning the lottery and that it would
be wong to assign a value to the 1996 and
1997 proceeds as well as the other property

titled in the nane of the Defendant such as
his car, his bank accounts, and any of his
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ot her assets. The Court agrees wth the
Def endant, and wll not consider the value
assigned to the 1996 and 1997 annuity paynents
already paid to the Defendant. However, the
Court will consider the value of all assets
titled in the Defendant’s nane as of the date
of the divorce when determning which property
is marital and in determning the value of the
property. These assets include various bank
and brokerage accounts that are titled in his
sol e nane. Said assets have been derived
solely from the lottery w nnings, and are,
therefore, marital property.

Wt hout serious dispute fromeither party, the evaluation of
the marital property yielded a total value of $398,941. The
monetary award to the appellee was for 20% of that narital
property. The award, therefore, was in the anount of $79, 788. 20.
In view of the fact that essentially all of the marital property
resulted fromthe paynent of the first two lottery annuities, the
award to the appellee represented, in effect, 20% of the net, post-
tax lottery revenues.

Wth respect to the eighteen future lottery annuities,
however, Judge Nol an summari zed the testinony of the experts with
respect to the tax consequences of that future inconme: “Ilncone
taxes were not determned with respect to those future paynents
because future tax returns and |losses are too uncertain to take
into account.” Wth respect to those future paynents, Judge Nol an
ordered that from each annual annuity of $846,000, the appellee
woul d receive 10% to wit, $84, 600.

It cannot be said that Judge Nol an abused her discretion in

fashioning an award that took into consideration the past and
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future tax consequences of the lottery annuities. The nonetary
award to the appellee represented 20% of the net, post-tax revenue
but only 10% of the gross, pre-tax future revenue. Nothing in that

adj ust nent does violence to either Wllians v. Wllians, 71 M.

App. 22, 36-37, 523 A 2d 1025 (1987) or Rosenberg v. Rosenberg, 64

Md. App. 487, 523-26, 497 A 2d 485 (1985). W see no abuse of
di scretion in that division.
Indefinite Alimony

The appellant’s second contention is that Judge Nolan erred in
awardi ng the appellee indefinite alinony in the anmount of $3,500
per nonth. The focus of this contention is narrow. The dollar
anpunt of the nonthly alinmony award is not in issue and we need
give it no consideration. The appellant’s contention, rather, is
that under the circunstances of this case, a grant of indefinite
alinony in any anount constituted an abuse of discretion.

Wth regard to the standard of review for alinony awards in

general, the Court of Appeals, in Tracey v. Tracey, 328 M. 380,

385, 614 A.2d 590 (1992), expl ai ned:

An alinmony award will not be disturbed
upon appellate review unless the trial judge’s
discretion was arbitrarily wused or the
judgnment below was clearly wong. Thi s
standard inplies that appellate courts wll
accord great deference to the findings and
judgnments of trial judges, sitting in their
equi table capacity, when conducting divorce
pr oceedi ngs.
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(Citations omtted; enphasis supplied); Blaine v Blaine, 336 M.

49, 74, 646 A 2d 413 (1994).

The Tracey Court pointed out that a significant change was
made by the CGeneral Assenbly with respect to alinmony in 1980. The
thrust of the change was to substitute rehabilitative alinony,
where feasible, for indefinite alinony. Tracey also noted,
however, that indefinite alinony remai ned appropriate under certain
ci rcunst ances:

At that sane tine, the 1980 Report
pr oposed, and the legislature enacted,
provi si ons acknow edging that rehabilitative
alinony will not be appropriate in every case.
These provisions are now enbodied in § 11-
106(c) which recogni zes in subsection (1) that
sonme recipients will never be able to progress
towards self-sufficiency, and in subsection
(2) that unconscionably di sparate standards of
[1ving between fornmer spouses after divorce
may justify indefinite alinony. The
provisions of 8§ 11-106(c) serve as a restraint
upon the doctrine of rehabilitative alinony;
they exist to protect the spouse who is |ess
financially secure fromtoo harsh a life once
si ngl e agai n.

328 Ml. at 391-92 (citations omtted; enphasis supplied). See al so
Doser v. Doser, 106 M. App. 329, 352-53, 664 A 2d 453 (1995);

Rogi nsky v. Bl ake- Rogi nsky, 129 M. App. 132, 141-43, 740 A 2d 125

(1999) .

It is Famly Law Article, 8 11-106(c) which provides for

i ndefinite alinony:
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(c) Award of indefinite period. — The court
may award alinmony for an indefinite period, if
the court finds that:

(1) due to age, illness,
infirmty or disability, the party
seeki ng alinony cannot reasonably be
expect ed to make subst anti al
progress towards becomng self-
supporting; or

(2) even after the party
seeking alinony would have made as
much progress toward becom ng self-
supporting as can reasonably be
expected, the respective standards
of t he parties woul d be
unconsci onably di sparate.

(Enphasi s supplied).

Standard of Review for Indefinite Alimony Award
Based on Finding of Unconscionable Disparity

In this case, Judge Nolan found that there would be an
unconsci onabl e disparity in the standards of living to be enjoyed
by the appellant and the appellee follow ng the divorce unless that
disparity were bridged by an award of indefinite alinony. The
appel l ant challenges that finding as clearly erroneous and the
award based on that finding as an abuse of discretion. In Roginsky

v. Bl ake-Rogi nsky, 129 M. App. 132, 143, 740 A . 2d 125 (1999),

Judge Eyler discussed the appropriate standard of appellate revi ew

Atrial court’s finding of unconsci onabl e
di sparity under subsection (c) is a question
of fact, and we review it under the clearly
erroneous standard contained in M. Rule 8-
131(c). Additionally, a trial court has broad
di scretion in making an award of alinony, and
a decision whether to award it wll not be
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di st ur bed unl ess the court abused its
di scretion.

(Enphasi s supplied).
In Blaine v. Blaine, 97 M. App. 689, 708, 632 A 2d 191

(1993), aff'd 336 M. 49, 646 A 2d 413 (1994), Judge Harrell
poi nted out that we had never reversed a trial judge's finding in
that regard or a trial judge' s award based on such finding:

The existence of *“unconscionably disparate”
standards of living is a question of fact in
the domain of the fact-finder. |In fact, the
trial judge is given so much discretion on
this issue that we have never reversed a tri al
court’s award of indefinite spousal support in
a published opi nion.

(Enmphasi s supplied). See also Rock v. Rock, 86 MI. App. 598, 612,

587 A.2d 1133 (1991)(“This Court has yet to reverse an award of
i ndefinite spousal support in a published opinion on the basis that
t he finding of unconscionable disparity was clearly erroneous.”)

Rogi nsky v. Bl ake-Rogi nsky now seens to be the exception that

proves the rule.
Disparity Per Se

Rogi nsky v. Bl ake- Rogi nsky, 129 Ml. App. at 146-47 (quoting

Blaine v. Blaine, 336 M. 49, 71-72, 646 A 2d 413 (1994)),

incisively points out that “unconscionable disparity” is a two-
headed phenonenon and that a trial judge may not, in nmaking an
award of indefinite alinmony, rely automatically on a nunerical
disparity and ignore totally the aggravating characteristic of

unconscionability. It is nonetheless true that the two factors are
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closely intertwined and that our case law has traditionally and
historically focused primarily on the disparity factor. As

Rogi nsky v. Bl ake-Roginsky itself points out, “The greater the

di sparity, the nore |likely that it wll be found to be
unconsci onabl e, other factors remaining equal.” 129 M. App. at
147.

Al though a significant mathematical disparity in incone,
present and future, is not necessarily a sufficient condition to
justify an award of indefinite alinony, it is nonetheless a
necessary condition. A review of those cases holding that a
finding of disparity was not clearly erroneous is appropriate.

For conpari son purposes, we will not, as the appellee would
have us do, attribute to the appellant for the next eighteen years
an i ncone of $846, 000 per year, his gross earnings fromthe lottery
annuity even if he chooses not to work. W will reduce that anount
by the $84,600 he will be required to pay the appellee as part of
the nonetary award and will further reduce that amount by his
likely tax liability, based on his 1997 tax return. That would
| eave him a projected annual incone of $432,912. By the sane
token, we will not, as the appellee would have us do, limt her
l'i kel y annual earnings to her potential earning capacity of $25, 000
but will add to it the $84,600 per year she will receive as part of
her nonetary award. That will yield a projected inconme to her of

$109, 600 per year. Even taking those figures nost favorable to the
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appel l ant, the appellee’s income would still represent only 25.3%
of his incone.

In Tracey v. Tracey, 328 Mi. 380, 392-93, 614 A 2d 590 (1992),

Chi ef Judge Murphy affirnmed the decision of this Court, 89 M. App.
701, 599 A 2d 856 (1992), and affirmed the ruling of the tria
court that “the respective post-divorce standards of |iving of the
parties [would be] unconscionably disparate” under circunstances
where the wife's projected i ncome was roughly 28% of the husband’s
projected incone. He further noted that “self-sufficiency per se
does not bar an award of indefinite alinmony if there nonethel ess
exi sts an unconscionable disparity in the parties’ standards of
living after divorce.”

In Digges v. Digges, 126 Md. App. 361, 730 A 2d 202 (1999),

the wife's projected incone was only 30% of the husband’ s projected
incone. It was noted that even if the wife obtained her nmaster’s
degree her income would only rise about $5,000 per year and that
t he husband’s “potential incone exceeded [the wife’'s] by a factor
of five.” Judge Hollander, 126 M. App. at 388, held for this
Court:

[T]he trial court was entitled to find, from

the evidence, an unconscionable disparity,

based on appellant’s potential incone in

excess of $100, 000, as conpared to appellee’s
proj ected i ncone of $30, 100.



-29-
In Caldwell v. Caldwell, 103 Mi. App. 452, 464, 653 A 2d 994

(1995), the wife's projected incone was 43% that of her husband.
W nonet hel ess affirned the trial judge' s finding of unconsci onabl e
disparity. As Judge Wenner observed for this Court:

Moreover, it is clear fromthe record before
us that the trial court awarded indefinite
alinony after determining that the parties

lifestyles foll ow ng t he divorce were
unconsci onably di sparate. Since the trial
court considered the factors contained in 8§
11-106, we do not perceive that the trial
court abused its discretion.

In Blaine v. Blaine, 97 Ml. App. 689, 708, 632 A 2d 191 (1993),

aff’d 336 M. 49, 646 A 2d 413 (1994), the wife’s inconme was equal
to 22.7% of her husband’ s incone. In affirmng a finding of
unconsci onabl e disparity and the award based on it, Judge Harrel
observed, “An award of indefinite alinmony in this case is
consistent with an objective litnus test referenced in nmany
Maryl and cases.”

In Broseus v. Broseus, 82 Md. App. 183, 196-97, 570 A 2d 874

(1990), we affirmed an award of indefinite alinony based on a
finding of unconscionable disparity in a case where the wife was

earni ng 34.9% of the husband’s incone. In Bricker v. Bricker, 78

MI. App. 570, 576-77, 554 A 2d 444 (1989), we simlarly affirmed an
award of indefinite alinony where even “maximzing [the wfe’ s]
i ncone whil e working excessive hours, [her] income was only 35% of

that of appellant.” I n Kennedy v. Kennedy, 55 Md. App. 299, 307,

462 A 2d 1208 (1983), we affirmed a grant of indefinite alinony
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where the spouse earned 34% of her husband’s annual incone. See

al so Benkin v. Benkin, 71 Ml. App. 191, 199, 524 A 2d 789 (1987);

Rogers v. Rogers, 80 M. App. 575, 592, 565 A 2d 361 (1989); Zorich

v. Zorich, 63 Ml. App. 710, 717, 493 A 2d 1096 (1985); Hol ston v.

Hol ston, 58 Mi. App. 308, 322-23, 473 A. 2d 459 (1984).

In ternms of the sheer mathematics of the projected disparity,
Judge Nolan’s finding was not clearly erroneous that there was a
disparity sufficiently large to be potentially unconsci onabl e.

The Aggravating Characteristic of Unconscionability

Both Blaine v. Blaine, 336 M. 49, 646 A 2d 413 (1994) and

Rogi nsky v. Bl ake- Rogi nsky, 129 M. App. 132, 740 A 2d 125 (1999),

remnd us that a disparity in inconme is not enough to justify an
award of indefinite alinmony unless that disparity can fairly be
characterized as “unconscionable.” They rem nd us that “[a]linony
should aid and provide an incentive for rehabilitation,” 129 M.
App. at 148, and that the trial judge should always consider
whet her the spouse seeking such alinmony can “be expected to make
substantial progress toward becom ng self-supporting.” Id. Even
where one spouse can neke “substantial progress” in that regard,
however,

the court should determ ne under (c)(2) if,
when maxi num progress is achieved, in ternms of

reasonabl e foreseeability, whet her t he
standards of living will be unconscionably
di spar at e.

129 Md. App. at 148 (enphasis supplied).
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Al though the tilt of the Court may be to avoid an award of

indefinite alinony when possible, Roginsky v. Bl ake-Roginsky

recogni zes that that goal is not always possible:

Only if the evidence justifies a conclusion
that . . . after as nmuch progress as is
practi cabl e, t he resul t w || be an
unconsci onable disparity, should indefinite
al i nony be awar ded.

129 Md. App. at 148 (enphasis supplied).

The dom nant nessage of Rogi nsky v. Bl ake-Rogi nsky is that a

finding of mathematical disparity will not automatically trigger an
award of indefinite alinony and that the trial judge nust carefully
consider all of the twelve factors spelled out by § 11-106(b) that
are pertinent to a particular case. The interplay of those factors
may frequently have a strong bearing on whether a particular
disparity can fairly be found to be an unconsci onabl e disparity.

The Rogi nsky v. Bl ake-Rogi nsky situation was, indeed, extrene

and that case, the only published decision ever to reverse an award
of indefinite alinony, can only be viewed in proper perspective if
we keep its three unusual circunstances in mnd. The first highly
unusual feature of the case was that the wife did not even request
indefinite alinony. She expressly “asked for an award of
rehabilitative alinony until such tinme as [she] finished school and
could ‘get on her feet.”” 129 Ml. App. at 145. Notw t hstanding
that request for rehabilitative alinony, the trial court,

conpletely sua sponte, nonetheless “awarded indefinite alinony.”
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It did so despite having offered the opinion that the wfe
“probably woul d becone sel f-supporting,” although it expressed no
opinion as to “when that would occur.” 1Id.

The second unusual feature is that the trial judge did not
project his analysis of possible disparity forward to the tine when
maxi mum progress by the wife toward economc self-sufficiency could
be expected. The factors that gave this Court the nost concern in

Rogi nsky v. Bl ake-Rogi nsky were the first and second, which

required the trial court to consider “the ability of the party
seeking alinony to be wholly or partly self-supporting” and “the
time necessary for the party seeking alinony to gain sufficient
education or training to enable that party to find suitable
enpl oynent.” The wife in that case was only 28 years of age at the
time of trial (the wife in this case was 42), enjoyed nornal
heal th, and was pursuing further education. |In characterizing the
failure of the trial judge to take the second factor of 8§ 11-106(b)
into consideration, Judge Eyl er observed:

[ S]ubsection (2) requires a projection into

the future, based on the evidence, beyond the

point in time when a party nmay be expected to

becone sel f-supporting. It requires a

projection to the point when maxi num progress
can reasonably be expected.

In the case before us, the court nade no
such fi nding.

129 Md. App. at 146 (citation omtted; enphasis supplied).

The third unusual feature of the Rogi nsky v. Bl ake- Rogi nsky

case involves a consideration that is not expressly listed by § 11-
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106(b). The opinion nonetheless remnds us that as “the prefatory
| anguage i n subsection (b) nmakes plain, the court is not restricted
to a consideration of the factors that are expressly listed.” 129
Ml. App. at 143. As the opinion analyzed, 129 MJ. App. at 147-48,

one such factor that figured in the Rogi nsky v. Bl ake-Rogi nsky case

was “the disparity in the standard of living [that] preexisted the
marriage.”

In that case, the husband, who was fifteen years ol der than
the wife, held a doctoral degree in theoretical nuclear physics and
was enployed by the Federal Governnent before he ever net his
future wife. She was a resident of Jammica and he net her while
travelling there. She was described as “poor and surviving by
operating a small restaurant.” Thi nking she “had talent as a
singer,” he invited her to the United States where they then |ived
toget her. \When she becane pregnant, the two were married. There
was self-evidently a substantial disparity in their respective
standards of living prior to their entering into their marriage.
The opinion points out, 129 M. App. at 148, that the sanme post-
divorce disparity may be viewed in quite different |lights where 1)
the parties enjoyed the sanme standard of living “during their
marriage” and 2) “the disparity in the standard of living
preexi sted the marriage.”

In this case, by contrast to Rogi nsky v. Bl ake- Rogi nsky, none

of those three erosive forces undercuts the award of indefinite

ali mony made by Judge Nol an. In this case, the appellee very
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definitely and expressly sought indefinite alinony. It was not
t hrust upon her, unsolicited.
The second contrast is that Judge Nolan carefully exam ned
each of the factors set out in 8 11-106(b) and articul ated her
findings with respect to each. In strong distinction to the

failure of the trial judge in Roginsky v. Bl ake-Rogi nsky to

project forward to the tine “when maxi mum progress can reasonably
be expected,” Judge Nol an exhaustively considered the first and
second factors, projected that the appellee’ s maxi numinconme woul d
not exceed $25,000 per year, and concluded that “no amount of
education and training will bridge the econom c gap between the
parties.” Judge Nolan’s Opinion and Order recited in part:

Alinmony Factor #1: The ability of
the party seeking alinmony to be
whol ly or partly self-supporting.

... It 1s uncontroverted that the
plaintiff was self-supporting after her
separation and has a present earning capacity
of $25, 000. There was no evidence to show
that with training she could earn nore.
Because the defendant has been providing her a
conbi ned child support and alinony paynent of
$5, 000 per nonth, she has not worked in over a
year and a half, devoting her tine, energy and
talents to caring for the child of the
parties.

However, the defendant’'s standard of
living will always be nmuch hi gher than that of

the plaintiff's standard of [|iving. The
plaintiff argued that the respective standards
will be wunconscionably disparate and the
plaintiff will not be able to earn nore than

$25,000 per year given her education and
enpl oynent hi story.
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The defendant argues that the parties’
standard of living while nmarried was | ow, and
that one of the purposes of alinmony is to
provide continuity to the dependent spouse so
that the lifestyle the dependent spouse becane
accustomed to wh