The problemgiving rise to this appeal is a small one, but a
chronic and nagging one. What it involves is, to be sure, nerely
a peripheral aspect of a conviction for a larger offense, but it is
nonet hel ess a problemthat recurs with annoying frequency. It is
generally the result of a stubborn obstinacy on the part of the
State in attenpting to nake a single assault conviction, in the
context of a general verdict of guilty on a nmulti-count indictment,
do double duty. The State frequently seeks to endow that single
charge of assault with the chanel eon-li ke capacity to allege first
one crinme and then, should the desire arise, a separate and
distinct crine and potentially, therefore, two crines at once.

The maj or non-lethal felonies involving violence against the
person--robbery (arned or unarned), rape (in either degree), and a
sexual offense (in the first or second degree)--all include an
assault as one of the constituent el enents of the greater offense.
A carefully drawn indictnment for any of those major felonies
cautiously providing for any unexpected trial contingency,
routinely includes a charge of assault anong its entourage of
| esser counts. Wen the conviction is had on the major charge, all
convictions for its |lesser included offenses are regularly subsuned
(merged) into that for the greater offense. The problem arises
when, as in this case, the State suddenly bal ks at the nerger and
insists that the assault count was not for the assault that was

part of the robbery (or rape or sexual offense) at all, but was for
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a separate and unrel ated assault that arguably occurred ten m nutes

before or twenty mnutes after the major crinme of violence.

To support its proposition that the assault conviction in
i ssue should not nmerge, the State alnost always points to the
evi dence, arguing, as it does in this case, that the evidence was
legally sufficient to permt a finding of fact that a second
assault occurred that was not a part of the major crine. Such
evi dence- based argunents, noreover, frequently enjoy at least a
surface plausibility. Everyone gets immediately distracted by the
evi dentiary issue. The question of whether a followup blow
delivered five or ten mnutes after the opening jab, is a fresh
assault or a continuation of the original assault is a fine
distinction over which Thomstic philosophers could wangle
i nterm nably.

In an effort to lay this naggi ng and unnecessary problemto
rest with sone finality, we hold in this case that the resolution
of the nmerger problemis to be found not in the state of the
evidence but in the state of the pleadings. The pertinent question
i's not whether nore than one assault was conceivably proved. It is
whet her nore than one assault was actually charged and, if not,
then which of several possible assaults was the only assault
char ged.

The appellant, Eugene Janmes Thonpson, was convicted by a

Charles County jury of fourteen counts of a fifteen-count
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indictment. Two of the convictions, not here pertinent, were for
1) conspiracy and 2) the possession of a firearm by a convicted
felon. The other thirteen counts, twelve of which were submtted
to the jury, charged three sets of offenses commtted against three
respective victinms. The flagship charges for each of those sets
wer e: 1) the arnmed robbery of Lyray Sinpson, 2) the attenpted
armed robbery of difton Linkins, and 3) the attenpted arned
robbery of Shannell Stewart. The first, and the nore interesting,
of the appellant’s contentions is that his convictions for 1) the
first-degree assault on and 2) the theft from Lyray Sinpson should
have nerged into his conviction for the arned robbery of Lyray
Sinpson and that his conviction for the first-degree assault on
Shannell Stewart should have nerged into his conviction for the
attenpted arned robbery of Shannell Stewart.

Stewart was a drug deal er. On the evening of October 23
1996, Stewart, Linkins, and Sinpson were all spending the night at
the trailer honme of Yolanda Day. At a relatively late hour that
eveni ng, not further specified by the evidence, the appellant and
his brother, Howard Thonpson, entered the trailer and, at gunpoint,
attenpted to rob the three male occupants of the trailer. The
appel l ant took from Sinpson seven dollars in cash and Sinpson’s
| eat her jacket. The other two woul d-be robbery victins, however,
pul l ed out their pockets and reveal ed that they had nothing worth
st eal i ng. After approximately a ten-mnute confrontation, the

appel lant and his brother left. That was the first confrontation
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between the appellant and his three victins. Sinply as a
i nguistic convenience, we wll hereinafter refer to it as the
“eleven o' clock incident.” The fifteen-count indictnment dealt, at

| east predomnantly if not exclusively, wth the “eleven 0’ cl ock
i ncident.”

The factual conplication that gave rise to the present
appel l ate problemis that the appellant got greedy and returned to
the scene of the crine. Shortly after the appellant and his
brot her concluded the “eleven o0'clock” robbery and left the
trailer, the appellant, this tinme without his brother, returned to
the trailer and, again at gunpoint, confronted the three victins
for a second tine. On that second occasion, the appellant robbed
Lyray Sinpson of an undesignated quantity of narcotic drugs. As on
the first occasion, Linkins and Stewart had nothing worth taking.

The testinony varied as to the tinme that el apsed between the
conclusion of the first confrontation and the initiation of the
second. Wen asked about the length of tinme between the
appellant’s earlier departure and subsequent return, Sinpson
testified that he was “not sure but it wasn't long.” On cross-
exam nation, he acknow edged that in his earlier statenent to the
police he had said that the appellant had “come back ten m nutes
|ater and tried to rob us again.” Stewart also recalled the tine
gap as “probably ten or fifteen mnutes.” Linkins, on the other
hand, testified that the |apse of tine between the appellant’s

departure and return was “like three or four mnutes.” At the
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ot her end of the spectrum Yol anda Day, who owned the trailer and
who wi tnessed both incidents, described the tinme that had el apsed
as “like thirty mnutes, thirty-five mnutes.”

The estimates thus range from three mnutes to thirty-five
m nut es. Factually, a three-mnute gap reduces the appellant’s
return to little nore than a Parthian dart, an afterthought to nake
certain that any available narcotics were not left out of the
ni ght’s booty. An unbroken thirty-five-m nute gap, on the other
hand, m ght well support a permtted inference of a separate and
di stinct crimnal episode. Ten or fifteen-m nute gaps woul d be
nore problematic. |If we were looking at the state of the evidence
to resolve this nerger issue, we would indulge the State with that
version of the facts nost favorable to it, to wit, a thirty-five-
m nute gap between the incidents. Sinply as a second |inguistic
conveni ence, we will hereinafter refer to this subsequent encounter
as the “eleven thirty incident.”

Arguendo, we will agree with the State that the “eleven thirty
incident” could factually be deened to have been a crimnal episode
separate and distinct fromthe earlier “eleven o' clock incident.”
Arguendo, therefore, it could have given rise to an entire
additional matrix of charges, replicating fourteen counts of the
fifteen-count indictnment already described. Only the conspiracy
count could not have been replicated, for on the second occasion

the appellant acted alone. The State’'s argunent, pushed to the
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limts of its logic, should have produced a twenty-nine-count
i ndi ct ment. Arguendo, the evidence was legally sufficient to
establish both an assault on and a theft (of narcotics) from Lyray
Sinpson as part of the “eleven thirty incident.” Arguendo, the
evidence was legally sufficient to establish an assault on Shannel |
Stewart as part of the “eleven thirty incident.”

Al'l of the evidence, assuned for the sake of argunent to be
legally sufficient, gets the State nowhere, however, unless those
separate offenses were clearly and distinctly charged as part of
the Gand Jury indictnent. It is our inescapable conclusion that
in this case, they were not.

This brings us then to the state of the pleadings. The
strategic configuration of the Gand Jury indictnment IS
transparently clear. Counts fourteen and fifteen related to the
“el even o' clock incident” as a totality. Count fourteen charged
the appellant with conspiring with his brother to conmt robbery.
Qoviously this related to the “eleven o' clock incident,” for only
there was a second conspirator involved. Count fifteen charged the
appel lant with the unlawful possession of a firearmas a convicted
f el on.

The other thirteen counts grouped thenselves into three sets
of major and | esser included crines conmtted agai nst each of the
three victins respectively. Counts one, two, and three were the

flagshi p counts, charging the appellant wth 1) the arnmed robbery
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of Lyray Sinpson, 2) the attenpted arned robbery of difton

Li nkins, and 3) the arned robbery of Shannell Stewart.

LYRAY CLIFTON SHANNELL
SIMPSON LINKINS STEWART
1. 2. 3.
Ar med Attenpted At tenpted
Robbery Armed Robbery Armed Robbery

There then fol |l owed under each of those three flagship counts,
t hree descending | adders of |esser included (and in one instance
| esser unincluded) charges. Because the attenpted arned robberies
were drawn under Art. 27, 8§ 488, each of the three flagship counts
was a felony. Under 8§ 36B(d), therefore, the appellant was guilty
of three separate instances of the Use of a Handgun in the
Comm ssion of a Fel ony. By statutory proviso, those charges
t hough arguably |esser included offenses, would not nerge into
their respective underlying felonies. Counts four, five, and six

were the respective handgun counts.

LYRAY CLIFTON SHANNELL
SIMPSON LINKINS STEWART
1. 2. 3.
Ar med Attenpted At tenpted
Robbery Armed Robbery Armed Robbery
4. 5. 6.
Use of a Use of a Use of a
Handgun Handgun Handgun

In a carefully drawn indictnent, one of the dangers that a
prosecutor guards against is that a defense of voluntary

intoxication (by virtue of drugs or alcohol) could succeed in
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show ng that a defendant |acked the nental capacity to form a
specific intent. Such a defense would be capabl e of negating guilt
on the three flagship counts and, thereby, negating guilt on the
t hree handgun counts by negating the underlying felonies. |In such
a situation, the State would fall back, with respect to each
victim on the | esser included offense of first-degree assault, a
crine requiring only a general intent.! Counts seven, eight, and
nine represented the State's fall-back position in that

eventuality.

. To have covered the waterfront conpletely, the State shoul d probably

have added three counts of second-degree assault.
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LYRAY CLIFTON SHANNELL
SIMPSON LINKINS STEWART
1. 2. 3.

Ar med Attenpted At tenpted
Robbery Armed Robbery Armed Robbery

4. 5. 6.
Use of a Use of a Use of a
Handgun Handgun Handgun

7. 8. 9.

1St o 1St o 1St o
Assaul t Assaul t Assaul t

What happened to the charges along that assault |ine (Counts
7, 8, and 9) is also revealing. It was on Count 8, charging a
first-degree assault on difton Linkins, that the appellant
received a judgnent of acquittal. Both counsel argued the point at
| engt h. The nmotion was granted because the judge was convinced
that Linkins had not been placed in fear. Al of the testinony
that was referred to inillumnating that argunment clearly referred
to the “eleven o' clock incident” and not to the “eleven thirty
i ncident.”

In countering the defense argunent that Yolanda Day had
testified that difton Linkins openly defied, rather than feared,
his two assailants, the State argued, “She said he conplied with
them” At another point in the argunent over the notion, the trial
judge, wth the acquiescence of the State, used the plural in
describing Cifton Linkins’s reaction to the threats from his

assai |l ant s:
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The Court: Didn't he say that he knew that
they weren’t going to harm him or sonething
al ong those |ines?

M. DiLorenzo: He said that but obviously he
wasn’t too cooperative.

If Count 8, therefore, charged an assault on one of the
victinms as part of the “eleven o' clock incident,” it follows that
Counts 7 and 9 did the same with respect to the other two victins.

In a carefully drawn indictnent, another of the dangers that

a prosecutor nust guard against is the failure of proof wth

respect to a weapon (“The weapon was not produced;” “The weapon
was not adequately described;” “The weapon was sonmehow obvi ously
i noperable,” etc.). Renove the deadly weapon from the crine of

robbery with a deadly weapon and one is left with the crine of
sinple robbery. Renmove the deadly weapon from the crime of
attenpted robbery with a deadly weapon and one is left with the
crine of attenpted sinple robbery. Counts ten, eleven, and twelve

provi ded for consunmmated and attenpted sinple robberies.

LYRAY CLIFTON SHANNELL
SIMPSON LINKINS STEWART
1. 2. 3.
Ar med Attenpted Attenpted
Robbery Armed Robbery Armed Robbery
4. 5. 6.
Use of a Use of a Use of a
Handgun Handgun Handgun
7. 8. 9.
1St o 1St o 1St o

Assaul t Assaul t Assaul t
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10. 11. 12.
Si npl e Attenpted Attenpted
Robbery Si npl e Robbery Si npl e Robbery

Wth respect to the consunmated robbery (either arnmed or
unarnmed) of Lyray Sinpson, noreover, there is, as a |l esser included

el enent, the actual theft of the seven dollars in cash and the

] acket .
LYRAY CLIFTON SHANNELL
SIMPSON LINKINS STEWART
1. 2. 3.
Ar med Attenpted Attenpted
Robbery Armed Robbery Armed Robbery
4. 5. 6.
Use of a Use of a Use of a
Handgun Handgun Handgun
7. 8. 9.
1St o 1St o 1St o
Assaul t Assaul t Assaul t
10. 11. 12.
Si npl e Attenpted Attenpted
Robbery Si npl e Robbery Si npl e Robbery
13.
Theft

A passing glance at that pattern reveals symetry, parallel
structure, integration, interrelated logic. The State’'s Attorney’s
charging schene | eaps off the page with self-evident clarity. 1In
t he face of such a clear charging master plan, it is bizarre for
the State now to claim that out of that integrated matrix of
thirteen charges with respect to the “eleven o’clock incident,”

three of them should be randomly plucked out of context and
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inserted, instead, into a woefully tatterdemalion patchwork of
charges with respect to the “eleven thirty incident.” The State
seeks to do this wth respect to Counts 7 and 13, charging an
assault on and a theft fromLyray Sinpson, and Count 9, charging an
assault on Shannell Stewart.

Why the prosecution would have chosen to create three gaping
holes in its otherwi se perfect and nmutually reinforcing matrix of
charges for the “eleven o'clock incident,” the State does not
attenpt to explain. Wy the prosecution, if it were planning to
bring separate charges at all with respect to the “eleven thirty
incident,” would randomy have chosen only those three orphaned
charges while neglecting, by way of obvious analogy to the “el even
o'clock incident,” to bring ten other possible charges including
the nore significant ones, the State does not attenpt to explain.
There is no expl anati on.

The State’s claimthat the conviction for theft (Count 13) did
not nmerge into the conviction for armed robbery (Count 1) is
totally untenable for a nore particularized reason. Count 13
expressly charged the appellant with the theft of United States
currency and a jacket fromLyray Sinpson. These itens of property
were taken in the course of the “eleven o' clock incident,” not in
the course of the “eleven thirty incident.” Count 13, conversely,
did not charge the appellant wth the theft of narcotics, the only
thing taken in the course of the “eleven thirty incident.” Nothing

further need be said with respect to the clearly conpell ed nerger
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of the theft conviction (Count 13) into the arned robbery
conviction (Count 1). Sone other theft may have occurred at el even
thirty, but not the theft charged in Count 13.

After the jury returned its verdicts of guilty on all fourteen
of the counts that had been submtted to it, the nmerger question
becane very pertinent at sentencing. The sentencing judge directed
that Counts 10, 11, and 12, chargi ng one consummated sinple robbery
and two attenpted sinple robberies, would nerge into Counts 1, 2,
and 3, respectively, charging one consunmat ed arned robbery and two
attenpted arned robberies.

Wth respect to the three original assault counts, one of them
(Count 8) had al ready been renoved fromthe case by the granting of
a notion for a judgnent of acquittal. The judge did not, however,
merge the remaining two, Counts 7 and 9, into Counts 1 and 3,
respectively, but inposed twenty-year sentences on each of them
Those sentences were consecutive to the twenty-year sentence on
Count 1 but concurrent with each other and concurrent with the
twenty-year sentence inposed on Count 2. It is with respect to the
mergeability of those two counts that battle is now joined. The
appel l ant mai ntains that the assault charges were | esser included
offenses within the arnmed robbery and attenpted arnmed robbery
charges and should, therefore, have nerged. The State maintains
that the assault convictions were for crimnal actions independent
of the “eleven o’ clock” arned robbery and attenpted arnmed robbery

and were, therefore, properly not nerged.
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If ad hoc support from the record were needed for our
conclusion that the assault counts referred to the “el even o’ cl ock
incident,” it was there. During a colloquy between the Assistant
State’s Attorney and the trial judge over proposed jury
instructions, an illum nating exchange took place. The issue was
whether it was proper to give an assault instruction based on
battery in addition to an assault instruction based on the placing
of the victimin fear. The State argued and the judge agreed that
the taking of the jacket from Lyray Sinpson was the offensive
touchi ng necessary to support an assault instruction based on an
actual battery:

There has been evidence of a battery and that

was the offensive touching as the defendant

physically took the jacket from Lyray Sinpson,

and that the battery, for lack of a better

wor d, the battery first degree assault

instruction would apply to Lyray.

The Court: | find that there was testinony

that the jacket had been forcibly renoved and

that there was that physical contact which was

not consented to, so the assault by a battery

is generated fromthe evidence.
The taking of the jacket fromLyray Sinpson, of course, occurred in
the course of the “eleven o' clock incident,” not in the course of
the “eleven thirty incident.”

Such ad hoc support fromthe record, however, is redundant.
Qur holding, in an effort to resolve not only this but simlar

future clains, is nore broadly based. W hereby assert that the

gquestion of whether certain counts charge crinmes that are |esser
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i ncl uded of fenses within other counts or, on the other hand, charge

unrel ated crimnal conduct, can frequently be resolved within the

four corners of the indictment. In such situations, the answer to

possi ble nmerger questions is, given the requisite convictions,
foreordai ned before a word of testinony is taken.

Much of our holding today was presaged by the dissenting

opinion in Showden v. State, 76 Md. App. 738, 745-52, 548 A 2d 165

(1988). In Snowden v. State, 321 Md. 612, 583 A 2d 1056 (1991),
the Court of Appeals reversed our majority decision in that case
and essentially foll owed the reasoning of our Snowden di ssent.

I n Snowden, the defendant was involved in an arnmed robbery.
He was convicted of the first-degree nmurder of one enployee. That
conviction had no bearing on the ultimte appellate issue. Wth
respect to a second enployee, the defendant was convicted of 1)
armed robbery and 2) assault and battery. The assault and battery
conviction was not nerged into the arnmed robbery conviction. The
def endant recei ved consecutive twenty-year sentences on each.

In affirmng, our majority opinion focused exclusively on the
evidence without a thought for the pleadings. Wthin a single
assault and battery count, it strained to separate the assault from
the battery. It concluded that the armed robbery of the victimwas
effected by an assault--the nere threat of force (by pointing a gun
at the victims back)--and that the actual battery of the victim
(by shooting himin the arn) several mnutes earlier constituted a

di stinct and, therefore, non-nergeable crine:
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It is clear that although the battery--
t he shooting of M. Stanidis--occurred during
the perpetration of an armed robbery, it was
not essential to effectuate the robbery.
Thus, the rifle was wused not only to
acconplish the armed robbery, but also to
shoot M. Stanidis. Although there was only
one event, two crines were conmtted.
Therefore, we hold the of fenses do not nerge.

76 Md. App. at 745 (G tation omtted). The Court of Appeals
reversed
The dissenting opinion in our Snowden took issue with the
majority’s reading of the facts, as did the Court of Appeals. The
di ssent went further, however, and raised the pleading problem as
an alternative ground for reaching the sane decision
If the majority opinion is sonehow
suggesting that there was not one battery but
two, one Dbattery that was a necessary
ingredient of the robbery and nerged and

anot her unrel ated battery that did not nerge,
then there is an obvious deficiency in the

pl eadi ngs. Thi s mul ti - count i ndi ct nent
included a single battery count, not two such
counts.

76 Md. App. at 751 (Enphasis supplied).

But for the substitution of the word “battery” for the word
“assault,” what was said in the Snowden dissent is precisely our
present observation with respect to the |adder of descending
charges against the appellant for his attack on Lyray Sinpson:

The configuration of the nulti-count
i ndi ctment makes it apparent that the

flagship [charge] . . . [was] . . . rdbbéry
with a deadly weapon. The counts pyram ded
downward so as to include all |esser included

of fenses subsunmed within the greater [charge].
In such a pleading configuration, it is
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i nconcei vable that the single battery count is
not the battery which is part of a robbery but
is, instead, sone other unrelated battery.

76 Md. App. at 751 (Enphasis supplied).
The questions raised by the Snowden di ssent are precisely the
questions that we would Ii ke to address to the State in this case:

[I]f for sonme reason (such as the failure of
the thieves to find any noney [or the erosion

of specific i nt ent t hr ough vol untary
i ntoxication]) the consunmmated robbery charge
should fail, would the majority suggest that

there could be no conviction for the |esser

included battery because the only battery

count in the indictnent referred to sone ot her

and unrel ated battery?
76 Md. App. at 751. If through a series of trial mshaps, the
hi ghest count |eft standing against the appellant for the “el even
o' clock” attack on Lyray Sinpson were that of first-degree assault
(Count 7), would the State concede that the appellant could not be
convicted of that offense for the reason that the count referred to
sonme ot her assault that occurred thirty mnutes later? The State
cannot have it both ways.

W would like to put another question raised in the Snowden

dissent to the State in the present case:

If, in the alternative, the facts would

support a finding of two separate batteries,

one as part of the robbery and one unrel ated,

would the majority opinion suggest that a

single count could support two convictions and

two separate sentences?
76 Md. App. at 751-52. What would the State's position be if the

j udge sentenced the appellant to twenty years inprisonnent for the
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“el even 0’ clock” assault on Lyray Sinpson under Count 7 and then
sentenced the appellant to a consecutive termof twenty years for
the “eleven thirty” assault on Lyray Sinpson under precisely the
same Count 77?

Even if a single count (Count 7 or Count 9) nmay not support
two convictions sinultaneously, may it support either of two
alternative convictions interchangeably? Again, we would nmake in
this case the precise observation made in the Snhowden di ssent:

If the facts could sonmehow support a
finding that there was a battery in this case

unrelated to the robbery . . . the short
answer is that such an unrelated battery was
never char ged. If a single battery count

coul d sonehow support either of two separate
batteries but not both, then we would have
vagueness problenms and double jeopardy
probl ens that are m nd-boggling.

76 Md. App. at 752.

Wth an elusiveness that is alnpbst protean, the State
frequently argues with respect to these nmerger issues that the
charged assault remains as a readily avail able conponent of its
greater inclusive offense when it is needed to plug a gap but that
it my, in ternms of intensity or duration, go beyond its
obligation as a lesser included conponent elenent and, to the

extent of such excess, sonetinmes also constitute an additiona

of f ense. It is an assault, therefore, that both is and is not a

part of the greater inclusive offense.
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obj ect of such analysis is not assaultive behavior per

nmore rigidly circunscribed phenonenon--a fornal

The fi nal

se but

is that the

a

charge of assault.

section of the Snowden di ssent dealt precisely with this

aspect of the |arger issue:

At om Smashing Not Permtted

Once we have isolated a |egal elenent,
for merger purposes that elenent is, as we
once thought the atomto be, indivisible. |If
the majority opinion is sonehow suggesting
that there was a single battery in this case
but that because the battery enployed a
greater degree of force than was necessary to
acconplish the robbery, that part of the
battery which is excessive in degree does not
merge, that would be to attenpt to divide the
indivisible. A legal elenment, notw thstanding
that it may be neasurable in degrees of force
or other social harm rises or falls, for
nerger purposes, as a unit. It cannot be
mai nt ai ned that a necessary m ni mum anount of
a legal elenment nust nerge but that any degree
or anmount above that m ni num does not nerge.

76 Md. App. at 752. The Court of Appeals placed its express

inprimatur on that part of our Snowden di ssent:

[1]t is of no noment that the act constituting
the lesser included offense may involve nore
force than necessary to support the greater
crime. The “extra” force is not severed from
the greater crine nerely because it goes
beyond that anmount needed to sustain a
convi ction. As indicated in [the] dissent,
“[i1]t cannot be maintained that a necessary
m ni rum anmount of a |egal elenent nust nerge
but that any degree or anmount above that
m ni mum does not nerge.” Snowden v. State, 76
M. App. at 752.

321 Md. at 6109.
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What we hold today was precisely presaged by the Snowden

di ssent:
Wher e a pref abri cat ed, mul ti - count
i ndictnent pyramds downward, the ultimte
merger issue is frequently resolved by the
char gi ng docunent itself.
76 Md. App. at 752.

We hold that it is obvious fromthe face of the indictnent
that Counts 7 and 13 charged | esser included offenses within the
greater inclusive offense charged in Count 1 and that the
convictions on Counts 7 and 13 should, therefore, have nerged into
the conviction for Count 1. For precisely the sane reasons, the
assault charged in Count 9 was a | esser included offense within the
attenpted arned robbery charged by Count 3 and the conviction under

Count 9 should, therefore, have nerged into the conviction for

Count 3.

More broadly, we hold that in a multi-count indictnment where
a count qualifies in all regards as a |esser included offense
within a greater inclusive offense which is also charged, that
count will be presunptively deened to be a | esser included of fense
unl ess the chargi ng docunent clearly indicates that such is not
the case and that other unrelated crimnal conduct is intended to
be the subject of the count. The addition of a second assault

count at the end of the indictnent (and, therefore, out of the



-21-
| ogi cal sequence for charging | esser included of fenses) m ght well
suffice.
The appellant’s second contention will not detain us |ong.
We find no abuse of discretion on the part of the trial judge in
refusing to grant a mstrial or a notion for a new trial based on
the assertion that several of the jurors inadvertently saw the
appel I ant handcuffed and shackl ed as he was being transported back
to jail. Even if this sighting actually occurred,? there is
nothing in the record to indicate that the jury was prejudiced in
any way by this incident. The jury in this case already knew that
t he appellant was being detained during the trial. As the trial
j udge poi nted out:
This is a case that through cross-

exam nation of one of the State’s witnesses it

was brought out that he was in detention.

That really was not a fact that was kept away

fromthe jury in this case by the defense.
Moreover, the trial court instructed the jury, both during jury
instructions and again at defense counsel’s request, not to
consider the appellant’s detention in any way in assessing his

guilt.

CONVI CTI ONS FOR COUNTS 7 AND 13

2 The defense proffered that the jury had seen hi mshackl ed but offered

no proof to establish that the incident occurred. Moreover, the trial judge
apparently doubted that the incident occurred. When ruling on the notion the
trial judge stated:

The Court, even assumi ng that he was observed, and I’ m not
sure that that happened or didn't happen, | know he thinks he was,
I’ m going to consider the matter based on his perception, | don't
find that that was prejudicial to himin this case at all.
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VACATED AND MERGED | NTO CONVI CTI ON
FOR COUNT 1; CONVI CTI ON FOR COUNT

9 VACATED AND MERGED | NTO CONVI CTI ON
FOR COUNT 3; JUDGMVENTS OF CONVI CTI ON
I N ALL OTHER REGARDS AFFI RVED, COSTS
TO BE DI VI DED EQUALLY BETWEEN
APPELLANT AND CHARLES COUNTY.
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