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State may not be held liable for nmedical nmal practice commtted
by enpl oyees of an independent contractor, hired by the State
to provide nedical care to i nmates, because those enpl oyees do
not cone under the definition of "State personnel" as defined
in 8§ 12-101(1) and (4) of the State Government Article (1984).
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This is an appeal by G egory Conaway from a judgnent entered
in favor of the State of Maryland, following a non-jury trial
bef ore Judge John Carroll Byrnes in the Crcuit Court for
Baltinmore GCty. The issue before us is whether the trial judge
correctly concluded that the State was i nmune fromsuit for
damages as a result of negligent nedical care received by
appel lant while he was an inmate in the custody of the Maryl and
Di vision of Correction. The health care providers were enpl oyed
by a private conpany that supplied health care enpl oyees pursuant
to a contract wwth the State. Mre specifically, the sole
guestion for our decision is whether the health care providers
were "State personnel” within the nmeaning of Md. Code (1984, 1995
Repl. Vol.), 8§ 12-101(1) or (4) of the State CGovernnent Article
(S.G), the Maryland Tort Clains Act. W answer that question in
the negative and affirmthe ruling of the trial judge.

l.

More than nine years after the injury that gave rise to this
litigation, the parties are still wending their way through our
judicial system The underlying facts nay be found in Judge

Rosalyn Bell's opinion in Conaway v. State, 90 Mi. App. 234, 237-

39 (1992). We will not repeat the entire history of this
l[itigation, but a brief review may be hel pful in understanding
its present posture.

Appel lant injured his hand while incarcerated at the



Brockbridge Correctional Facility in May, 1986, and was treated
at that Facility's dispensary. He filed a claimwith the Health
Clains Arbitration Comm ssion and then a suit against Frank G
Basil, Inc. of Delaware, a health care conpany that the State
contracted wwth to provide health care services to i nmates at
certain facilities, including Brockbridge, through June 30, 1986,
and PHP Health Care Corporation, the contractor hired to provide
such services subsequent to that date.

In the first Conaway, the issues were whet her appell ant had
made a witten claimagainst the State in conpliance with S.G 8§
12-106(b) and whet her the claimagainst Basil was barred by
limtations. 1d. at 239-54. W held that appellant had given
the State adequate notice of his claimbut that the clai magainst
Basil was barred by limtations. This Court remanded the case to
the Crcuit Court for Baltinmore City for further proceedi ngs
consi stent with our opinion.

Subsequent to our remand, the Crcuit Court for Baltinore
City remanded appellant's case to the Health Clains Arbitration
Ofice ("HCAO'). The HCAO granted defendant PHP Health Care
Corporation's nmotion for summary judgnent on the ground that the
negligent acts occurred prior to its involvenment. This left the
State as the sol e defendant. Thereafter, on Novenber 15, 1993,
t he panel issued its decision. The panel found the State |iable
to appellant and awarded to him (1) $5,980 for future nedical
expenses; (2) $2,000 for past |ost earnings and $15, 000 for
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future lost earnings; and (3) $2,020 for non-econoni c damages.
Addi tionally, the panel assessed costs against the State in the
amount of $1, 247.99.

On Decenber 27, 1993, the State filed an action to "Nullify
Award and Assessnent of Costs" in the Crcuit Court for Baltinore
City. |In response, on January 10, 1994, appellant filed a
conplaint, in which he clained damages totaling $75,000. The
parties' dispute survived notions for sunmary judgnent and
proceeded to a bench trial.

Prior to trial, the parties agreed that, if appellant
prevail ed, he would receive $18,000 in damages. The parties
further agreed that they would proceed on the one issue as stated
above. Although the parties did not explicitly stipulate that
the health care provider or providers in question were negligent,
it appears that they proceeded to trial with that assunption. In
any event, the issue is not raised, and we shall assume that the
negl i gent acts occurred prior to June 30, 1986. Moreover, the
parties do not raise an issue with respect to the fact of, or the
basis for, the State's liability for the negligent acts of the
health care providers. Appellant does argue that the State had a
duty to render adequate nedical care to inmates and that this was
a non-del egabl e duty. Additionally, appellant argues that there
was a "holding out" of the health care providers as agents of the
State. Either or both of these doctrines, if applicable, would
give rise to vicarious liability on the part of the State. W do
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not decide if a legal basis for liability exists on either of
those theories, since the issue presented by the parties
inplicitly assunmes (w thout conceding) a basis for tort liability
by the State.!?

At trial, appellant testified that he did not know whet her
he was treated by State enpl oyees or by enpl oyees of Basil. The
State presented two witnesses, Myles Carpeneto and Larry
Andersson. Carpeneto and Andersson were, respectively, at the
relevant tinmes, Director of Procurenment Services for the
Departnent of Correction and Chief of Personnel Services for the
Department of Correction. They testified, in part, that no State
enpl oyees were assigned to provide health care at Brockbridge
when appel |l ant received negligent treatnent.

At the conclusion of the trial on February 16, 1995, the

trial judge held the matter sub curia. Approximately one nonth

|ater, the trial judge filed his opinion and entered judgnent
agai nst appellant. Appellant tinely noted this appeal.
Qur discussion centers upon the Maryland Tort O ainms Act

("Act"), which took effect on July 1, 1982. See Ml. Code (1981

1See State v. Johnson, = M. App. __ (No. 203, Sept. Term
1995, filed Feb. 1, 1996), wherein this Court held that the State
has no duty to create an individualized plan to provide nedical
care for an inmate. This Court expressly did not decide the
State's liability for actions of enpl oyees of independent
contractors.




Cum Supp.), 88 5-401 to 5-408 of the Courts Article.? As stated
in the preanble to Senate Bill 585, the |egislation was proposed
for

[t] he purpose of waiving the inmunity of the
State and its officials in certain tort
actions to the extent that the State is

i nsured; granting certain State personnel
immunity fromliability as individuals for
such torts absent certain circunstances;
providing for the representation of the State
and its personnel in such cases; requiring
the filing of a claimwith the State
Treasurer as a prerequisite to the waiver of
such immunity; authorizing the Treasurer to
consi der, ascertain, adjust, determ ne,
conprom se, and settle such clains and
contract for services; limting the fees

whi ch attorneys may charge in such matters;
directing the Treasurer to secure insurance
for such purposes to the extent that funds
are avail able; and generally relating to the
immunity of the State and its personnel in
tort.

1981 Md. Laws chap. 298, page 1609. Mbreover, the Legislature
specifically declared that the Act was to be liberally
i nterpreted.

The Act has been anended fromtine to tine, including
significant amendnents in 1989, which would clearly resolve the
i ssue herein, if applicable. The negligent acts in question
occurred prior to July 1, 1986. Appellant's claimwas filed in

Septenber, 1986. See Conaway, 90 Md. App. at 250. As the trial

judge in this case noted, the 1989 anendnents to the Act took

2ln 1984, the General Assenbly anended and recodified the
Act as S.G 88 12-101 to 12-109, where it is now found. Condon
v. State, 332 Md. 481, 492 n.3 (1993); S.G 8§ 12-101 to 12-110.
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effect on July 1, 1989 and are inapplicable to this case.?®

3See the discussion in State v. Card, 104 Md. App. 439,
cert. denied, 339 Ml. 643 (1995), wherein we held that the 1989
anendnent applied to clains nade after the effective date of the
amendnent even though the underlying event occurred earlier. 1In
this case, the event occurred, and the claimwas nmade, prior to
the effective date of the 1989 anendnent.
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.

Under the Act, the State has waived inmunity under certain
circunstances with respect to negligent acts commtted by State
personnel. The issue presented to us requires us to focus on two
provi sions of the Act defining "State personnel,” 88 12-101(1)
and 12-101(4). Under subsection (1), an individual is wthin the
definition of "State personnel” if a "classified,"

"uncl assified," or "contractual enployee" of the State, or under
subsection (4), if the individual "exercises a part of the
sovereignty of the State.™

Appellant's first point relates to S.G § 12-101(1). W
| ook to that section as it existed prior to the 1989 anendnents:

In this subtitle, unless the context
clearly requires otherw se, 'State personnel
nmeans:

(1) a classified, unclassified, or
contractual enployee of the State whose
conpensation is paid wholly or partly from

State funds .

Ml. Code (1984), § 12-101(1) of the State Governnent Article.*

“The 1989 revision to § 12-101(1) reads as foll ows:

In this subtitle, unless the context
clearly requires otherw se, 'State personnel
neans:

(1) A State enployee or official who is
paid in whole or in part by the Central
Payroll Bureau in the Ofice of the
Comptroller of the Treasury .

Md. Code (1984, 1989 Cum Supp.), 8 12-101(1) of the State
Governnent Article.



In his brief, however, appellant makes no argunent regarding that
section's applicability to this case. Instead, he refers us to
the joint record extract and to a nmenorandum appearing at the
cited page, which was filed in the Grcuit Court for Baltinore
City. The argunent in the nmenmorandumis not clear, but it
appears as though appellant asserts that S.G § 12-101(1) is
germane to this litigation because Basil's enpl oyees were
"contractual enployee[s] of the State whose conpensation is paid
whol Iy or partly from State funds. . . ." The short answer to
this assertion is that, in the absence of argunent in the brief,

t he poi nt need not be considered by this court. Beck v. Mngels,

100 Md. App. 144 (1994), cert. denied, 337 Ml. 580 (1995). The

| onger answer is that appellant is mstaken. W shall exam ne
the argunent because it aids our discussion of the main issue.

I n anal yzi ng appel l ant's argunents, we are guided by the
basic principles of statutory construction as set forth by Chief
Judge Murphy in Condon:

The cardinal rule of statutory
construction is to ascertain and carry out
the true intention of the legislature. In
searching for legislative intention, a court
| ooks for the general purpose, aim or policy
behind the statute. W first look to the
pl ai n meani ng of the |anguage of the statute
to discern legislative intent. \Were the
| anguage is clear and unanbi guous, a court
may not add or delete words to nake a statute
reflect an intent not evidenced in that
| anguage to avoid a harsh result. A clearly
wor ded statute nust be construed w thout
"forced or subtle interpretations' that limt
or extend its application. The |anguage nust
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be exam ned in the context in which it was
adopted. Al parts of a statute are to be
read together to determne intent, and
reconci |l ed and harnoni zed to the extent
possible. |If reasonably possible, a statute
shoul d be read so that no part of it is
rendered nugatory or superfluous. Were a
statute may be susceptible of nore than one
meani ng, the court nmay consider the
consequences of each neani ng and adopt that
construction which avoids a result that is
unreasonabl e, illogical or inconsistent with
common sense. It often is necessary to | ook
at the devel opnent of a statute to discern

| egi slative intent that may not be as clear
upon initial exam nation of the current

| anguage of the statute.

Condon, 332 Mi. at 490-91 (citations omtted); Mirris v. Osnose

Wod Preserving, 340 Md. 519, 538-39 (1995).

The pre-1989 Act did not provide definitions of "classified,
uncl assified, or contractual" enployees. Appellant's counsel
stated at oral argunent that no claimis being nade that Basil's
enpl oyees were "classified" or "unclassified" enployees of the
State. W turn to the Merit Systemlaw then in existence for
clarification of "contractual" enpl oyees.?®

Section 15A of former Article 64A defined "contractual
enpl oyee. "

(2) 'Contractual _enpl oyee' neans a
person providing personal services to the
State for renuneration provided that:

(i) The services and renmuneration are
specified in a witten agreenent;

(1i1) An enpl oyer-enpl oyee rel ationship
exi sts; and

SFor a current set of definitions, see Mil. Code (1994), § 1-
101 of the State Personnel and Pensions Article.

9



(ti1) The person is not enployed as a
classified, unclassified or tenporary extra
enpl oyee.

(3) 'Enployer-enpl oyee rel ati onship'
means conditions of enploynment such that:

(1) The State has the right to control
and direct the performance of services, not
only as to results but also as to details and
nmeans;

(1i) The State has the right to
di scharge the enpl oyee; and

(1i1) The State furnishes necessary
tools and a place to work.

Md. Code (Cum Supp. 1986), Art. 64A, § 15A
At trial, Carpeneto explained the distinction between a
contractual enployee and an i ndependent contractor's enpl oyee.

Q Ckay coul d you pl ease explain the
di fference between a contractual enployee and
an enpl oyee of a contractor or a conpany with
whomthe State contracts?

A Sure. And -- a contractual
enpl oyee is an enpl oyee of the State of
Maryl and. W pay their social security, take
out their taxes. As far as Internal Revenue
Service is concerned, they are a State
enpl oyee. As enpl oyer contractor, we don't
actually contract wth the enpl oyees, we
contract with the contractor hinself. So in
this case it was Frank E. Basil |ncorporated.
And Frank E. Basil then had enpl oyees and
paid their social security and taxes and
what ever .

And for the IRS purposes, they were
enpl oyees of Frank E. Basil as opposed to
enpl oyees of the State of Maryl and.
The trial judge found that the nedical personnel at
Brockbridge at the pertinent tine were not State enployees. This
finding was supported by uncontradicted evidence and is not

clearly erroneous. Additionally, the above discussion makes
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clear, based on the plain | anguage of the statute, that an
enpl oyee of an i ndependent contractor is not a "contractual
enpl oyee" of the State. Thus, the trial judge's conclusion with

respect to this point will not be disturbed.
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[T,

Appel l ant's second point is grounded in S.G § 12-101(4),
whi ch includes, within the definition of "State personnel,"” the
fol | ow ng:

(4) an individual who, with or w thout
conpensation, exercises a part of the
sovereignty of the State.®

It is helpful to review the common | aw doctrine of inmunity
prior to the Act and the history of the Act. At conmon | aw,
public enpl oyees were not imune fromsuit for negligence, but
public officials were i mmune from such suits, if based on
di scretionary, as opposed to mnisterial, acts, and if they were
in furtherance of official duties. The State was inmmune from
liability, absent consent. Pursuant to the Act, the State waived
its immunity in certain instances and, where wai ver was
applicable, the individual was i mune. The original version of
the Act waived imunity in certain specified actions to the
extent and in the anobunt that the State was covered by a program

of insurance established by the Treasurer. Six categories of

actions were listed. The 1985 anendnent broadened the wai ver of

5The General Assenbly anmended this section, effective July
1, 1989, to read as follows:

(4) an individual who, w thout
conpensation, exercises a part of the
sovereignty of the State .
Md. Code (1984, 1990 Cum Supp.), 8 12-101(4) of the State
Government Article.
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immunity, waiving it with respect to all types of tort actions
for damages to the extent of coverage, based on acts commtted by
"State personnel,"” subject to the [imtations contained in S.G 8§
12-104(b).

The Court of Appeal s discussed subsection (4) as it existed

prior to the 1989 anmendnents in Rucker v. Harford County, 316 M.

275 (1989). The issues presented in Rucker cane in the form of
certified questions fromthe United States District Court for the
District of Maryland. A stray bullet fired by a peace officer
initiated appellant David Rucker's claim The court had before
it the question of

[w] hether Harford County or the State of
Maryl and is obligated to fund the expenses
associated wwth clains for liability
involving the Harford County Sheriff, the
Deputy Sheriffs, or the Sheriff's office,
including the cost of liability insurance,
the costs of defending suits brought agai nst
t hem and the paynent of any settlenments and
j udgment [ . ]

Rucker, 316 Md. at 278. The discussion is enlightening.

Subsection (4) of 8§ 12-101 literally
covers sheriffs and deputy sheriffs, and the
Attorney Ceneral does not argue otherw se.
Rat her, the Attorney CGeneral contends that
subsection (4) should not be given a literal
construction, as this would render the State
liable for the tortious acts of public
officials and enpl oyees at every | evel of
government, including many whose offices were
created by local charters or |oca
or di nances.

We agree with the Attorney Ceneral that
subsection 4 of § 12-101 cannot reasonably be
read to enconpass every individual exercising
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part of the sovereignty of the State. Many
county and munici pal officials and enpl oyees
could be said to exercise part of the
sovereignty of the State. The Ceneral
Assenbly, in enacting 8 12-101(4), obviously
did not contenplate that the State was
assumng liability for the torts of purely

| ocal governnment officials and enpl oyees. |If
it had, there would have been little reason
to enact the Local Government Tort C ains Act
or other legislation relating to the tort
l[tability of | ocal governnent personnel. As
8§ 12-101 deals with 'State personnel,’

§ 12-101(4) should be limted to those

who are State officers or enployees, or to
those directly acting for the State
Governnent rather than for a county or
muni ci pality.

Subsection (4) of § 12-101, by referring
to those exercising a part of the sovereignty
of the State, and by making the matter of
conpensation irrelevant, seens particularly
applicable to State officers |ike sheriffs,
state's attorneys, orphans' court judges, and
simlar officials, who are perform ng
fundanmental State governnent functions but
who may not be conpensated by the State
governnment. It seens to have been
specifically designed to cover these
personnel, based upon the | anguage used and
the fact that virtually all other categories
of State personnel appear to be enconpassed
by ot her subsecti ons.

Id. at 298-300 (footnote omtted).

The Court of Appeals did not decide the question before us,
however. It did not indicate what was neant by "directly acting
for the State." Additionally, the Court did not state that
subsection (4) is limted to "sheriffs, state's attorneys,
or phans court judges, and simlar officials, who are perform ng

fundanmental state governnment functions,” id. at 300, only that it
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i ncl uded such persons.

We nust now deci de what is nmeant by exercising "part of the
sovereignty of the State," as applied to the facts before us.
The ordi nary neaning of the word "sovereignty" carries with it
sonething nore than an act that inures to the benefit of the
State or directly or indirectly furthers a State interest. The
dictionary definition of the termincludes "[s]upremacy in
respect of power, dom nation, or rank; suprenme dom nion
authority, or rule . . . [t]he suprene controlling power in
communi ties not under nonarchical government . . . ." XVl The

Oxford English Dictionary 79 (2d ed. 1989).

State sovereignty nust arise in either the executive,
judicial, or legislative branch, and flow therefromto those

enpowered to exercise it. Board of Supervisors v. Attorney

Ceneral, 246 Md. 417 (1967). The Departnent of Correction is
part of the executive branch. M. Code (1986 Repl. Vol., 1995
Supp.), Art. 41, 8 4-105. The "[m anaging official" is
responsi ble for the operation of a correctional facility. Those
duties include caring for inmate housing and sanitation.

B. Inmate Safety. It is in the best
interest of the general public, correctional
adm ni strators, and the appropriate
governnental authorities that the |ife,
heal th, and safety needs of the incarcerated
popul ation are net on a continui ng basi s.
Fire prevention and protection services,
medi cal , dental,and nental health care
services, and the protection agai nst other
life-threatening or health endangering
conditions are essential to the effective

15



adm ni stration, sound nmanagenent, and
efficient operation of a correctional
facility. A safe correctional facility
ensures the welfare of staff, visitors, and
inmates. The managing official of a facility
shal | :

(7) Ensure that 24 hour energency
medi cal services are avail able .

(10) Have a witten policy and procedure
ensuring that the nmethods for gaining access
to health care services are comrunicated to
all inmates and appropriate facility
per sonnel

(16) Ensure that all health care
per sonnel who provide services to i nmates
adhere to the appropriate State |icensing,
certification, or registration requirenments .

(17) Have a witten policy specifying
that matters of nedical, psychiatric, and
dental judgnent are the province of qualified
heal th care personnel
(19) Have a witten policy and procedure
providing for the periodic health exam nation
of inmates .
COVAR 12.14.04.02B(7), (10), (16), (17), & (19) (1986)." The
subsections quoted above are indicative of the managi ng
official's responsibility pertaining to i nmate heal t h.

"Qualified health care personnel” do not have the authority to

'COMAR 12.14.04 sets forth the "M ni mrum Standards for Adult
Correctional Institutions[.]" On Cctober 1, 1995, the Secretary
of Public Safety and Correctional Services repeal ed regul ations
.01 and .02 and adopted new regulations .01 to .08 that becane
effective Decenber 4, 1995. M. Register 22:24 at 1900 (Nov. 24,
1995); MI. Register 22:15 at 1155-62 (July 21, 1995). See COVAR
12.12. 04. 02A (1995).
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make policy or operational decisions.

(8) 'Qualified health care personnel
means physicians, dentists, psychiatrists,
psychol ogi sts, nurses, and ot her professional
persons licensed, registered, or certified
according to State requirenents to practice
the duties and functions appropriate to their
qualifications.

COVAR 12.14.04.01B(8) (1982).¢%
The contract between the State and Basil allowed Basil to
have a Chief Medical Oficer who supervise Basil's "provision of
medi cal services under the contract,” and an Adm nistrative
Coordi nator "responsible for the inplenentation of services" by
Basil. Those individuals were, however, subject to the D vision
of Correction's direction.
Al determ nations to be made by the D vision
pursuant to this contract, excepting those
expressly reserved to the Procurenent O ficer
in COMAR, Title 21, shall be made by the
Director of Medical and Mental Health
Services or his/her designee. Further, the
Contractor shall take direction fromthe
Director of Program Services or his/her
designee with respect to its performance or
its obligations under this contract.

Contract at 70.

According to the testinony elicited at trial, the health

care providers who treated Conaway's injured finger practiced the

8Cf. COMAR 12.14.04.02B(12) (1986) ("Have a witten policy
and procedure for the dispensing of prescribed nedication in
accordance with guidelines recommended by the Board of Pharnmacy
or as specified by the physician who is the facility nedical
authority[.]"). See COVAR 12.14.04.02A(7)-(9) (1995); see supra
note 9; see COVAR 12.14.01.01B(66) (1995).
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duties and functions appropriate to their qualifications. The
contract between the State and Basil required Basil to supply
health care providers to render proper nedical service. No
evi dence was presented to show that they engaged in any activity
peculiar to a governnental power or obligation. The tortious
acts anounted to nedical nmal practice.

We return to a discussion of the common law as it relates to

the interpretation of the Act. In Artis v. Cyphers, 100 Md. App.

633, aff'd, 336 Md. 561 (1994), Chief Judge WI ner exam ned the
common | aw doctrine of public imunity and "the kinds of rulings
that nust be made in determ ning whether a public enpl oyee is
entitled to public official imunity." 1d. at 639. 1In the
opi ni on, Chief Judge WIlner quoted fromthe instructions found in

James v. Prince George's County, 288 MJ. 315 (1980).

Bef ore a governnental representative in
this State is relieved of liability for his
negligent acts, it nust be determ ned that
the foll owm ng i ndependent factors
simul taneously exist: (1) the individual
actor, whose alleged negligent conduct is at
issue, is a public official rather than a
mere governnent enpl oyee or agent; and (2)
his tortious conduct occurred while he was
perform ng discretionary, as opposed to
mnisterial, acts in furtherance of his
of ficial duties.

[We set forth the follow ng principal
guidelines to be used in [determ ni ng whet her
an individual is a public official]:

(1) The position was created by |aw and

i nvol ves conti nui ng and not occasi onal
duti es.
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(1i) The holder perforns an inportant public
duty.

(ti1) The position calls for the exercise of
sonme portion of the sovereign power of the
St at e.

(1v) The position has a definite termfor
which a comm ssion is issued and a bond and
an oath are required.

Id. at 323-24. The guidelines "are not conclusive, and the
enphasi s which may be placed on each varies dependi ng upon the
circunstances present in each case." 1d at 324. There exist at
| east two "well-known exceptions" to the four guidelines. 1d.
As stated by Judge Barnes, for the Court of Appeals,

[t] he exceptions where an individual fails to
meet nost of the above tests, and yet is
nevert hel ess considered to be a public
official, are limted to those individuals
who exercise 'a large portion of the
soverei gn power of governnent' . . . and to

t hose individuals who can be called on to
exerci se police powers as conservators of the
peace.

Duncan v. Koustenis, 260 Md. 98, 106 (1970). A further

distinction exists between discretionary and m ni sterial actions.

[Aln act falls within the discretionary

function of a public official if the decision

whi ch involves an exercise of his persona

j udgnent al so includes, to nore than a m nor

degree, the manner in which the police power

of the State should be utilized.
Janmes, 288 MI. at 327. Public officials' discretion "is the
power conferred upon themby law to act officially under certain
ci rcunst ances according to the dictates of their own judgnent and
consci ence, and uncontrolled by the judgnent or conscience of
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others." Schneider v. Hawkins, 179 Md. 21, 25 (1940).

Appel I ant argues that the Act does not perpetuate the
di stinction between public officials and public enpl oyees. W
agree that the distinction is not specifically maintained, but
the waiver of immunity remains a limted, and not a general,
wai ver. Appell ee contends that subsection (1) corresponds with
the comon | aw public enpl oyee category and subsection (4)
corresponds to the common | aw public official category. W do
not agree with that assertion. Subsection (1) applies to
enpl oyees but, in our view, the question of whether an individual
is within subsection (4) turns on the question of whether the

individual is exercising part of the "sovereignty of the State,"

wi t hout necessarily being a public official as previously
defined. As stated above, there were four principal guidelines

to be used in determ ning whether an individual was a public

official. Only one of the guidelines is expressly retained by
the Act, i.e., whether the position calls for the exercise of
sonme portion of the sovereign power of the State. If an

i ndi vidual cones within this |anguage, the individual need not
necessarily neet the other requirenents to be a public official.
In other words, in order for an individual to cone within
subsection (4), he or she nust performsone function that is part
of the exercise of a peculiarly governnental power or obligation.

In addition to the reasons set forth above, this conclusion
is further supported by the fact that the four principal
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gui delines used in determ ning whether an individual is a public

official for purposes of imunity, as set forth in Janes, supra,

were the sane guidelines used in decisions by the Court of
Appeal s interpreting the term"public office" within the neaning

of the Maryland Constitution. |In Nesbitt v. Fallon, 203 M. 534,

544 (1954), the Court held that a nenber of the Board of License
Comm ssi oners of Anne Arundel County held a "civil office" within
t he meaning of Article 2, 88 10 and 13 of the Maryl and
Constitution, and further held that a "civil office" was
synonynous with a "public office.” The Court used the sane four
gui del i nes nenti oned above, as had been previously defined in

Buchholtz v. Hill, 178 Ml. 280 (1940). The Court stated that the

nost inportant guideline (of the four) is whether the individual
"I's entrusted with a part of the sovereign power to exercise sone
of the functions of governnment for the benefit of the people.”

1d. at 544. I n Board of Supervisors v. Attorney General, 246 M.

417 (1967), the Court had before it the question of whether a
del egate to the State Constitutional Convention held "public
office" so as to be forbidden from hol ding another office for
profit or trust in violation of the State Constitution. The
Court stated that the individual was not del egated any sovereign
power of the State, i.e., any part of the sovereignty del egated
by the people through their Constitution to the executive,

| egislative, or judicial branches. 1d. at 439-40; see Hetrich v.

County Commirs, 222 Md. 304 (1960); Buchholtz, supra. The
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Buchholtz line of cases clearly holds that, in order to satisfy
the el ement of exercising part of the sovereignty of the State,
one nust performa function that is peculiarly governnmental in
nat ure.

The result reached herein is further supported by accepted
rules of statutory construction. |In our view, under the plain
| anguage of the Act, subsection (1) applies to enployees w thout
the qualification of whether they are exercising a part of the
"sovereignty of the State," and subsection (4) applies to any
i ndi vidual, including non-enployees, who exercise a part of the
"sovereignty of the State." If all State enpl oyees were held to
exerci se sone part of the State's sovereignty nerely by virtue of
bei ng enpl oyed by the State, then enpl oyees would be included in
subsection (4) and subsection (1) would be superfl uous.
Consequently, it follows that, in order to exercise sone part of
the "sovereignty of the State,” nore is required than doing sone
act for or on behalf of the State.

Moreover, if appellant's position is correct, then the State
woul d have waived imunity in subsection (4) wth respect to
tortious acts commtted by all persons for whomthe State is
liable in tort. |If the Legislature had intended to waive
immunity in all actions in which the State is liable, it could
have done so clearly and unequivocally. |In fact, the waiver of
immunity is limted and the scope of waiver is not synonynous
with the State's liability intort. W are mndful of the
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Legi slature's adnonition that the Act should be liberally
construed, but we nmust interpret and apply the | aw as enact ed.

To find that an individual exercised part of the sovereignty
of the State when not enployed by the State, when not perform ng
a governnental function, and in the absence of a constitutional
viol ation, would make any person furthering sonme business of the
State "State personnel."® This would nmake the scope of waiver of
i mmunity synonynmous with a basis for tort liability and would be
inconsistent wwth the legislative intent.

The Legislature granted immunity to "State personnel”
pursuant to C.J., 8 5-399.2(b). If "State personnel” performa
negligent act, for which the State has waived i munity, then
"State personnel" are inmmune fromsuit. Consequently, because the

i ndi vi dual s who perfornmed the tortious acts in this case and

SAppel | ant argues that the Ei ghth Anendnment to the United
States Constitution gives rise to a duty by the State to provide
medi cal care to inmates. This argunent, apparently, is made to
support the position that the State owes a non-del egable duty to
inmates to provide a basis for tort liability. See discussion
supra pp. 3-4. Additionally, a conplaint that a health care
provi der negligently diagnosed or treated a nedical condition is
not a valid claimunder the Ei ghth Anendnent. Estelle v. Ganble,
429 U. S. 97, 106 (1976). The nedical nal practice does not rise
to the level of a constitutional violation even if the injured
party is a prisoner. |d. Appellant also argues that the health
care providers in question were acting under color of State |aw
for purposes of 42 U S.C 8§ 1983 and cites West v. Atkins, 487
US 42 (1988), in support thereof. There is no claimunder §
1983 in this case, and the question of whether an individual is
acting under color of State |aw for that purpose has no rel evance
to whether an individual is "State personnel” w thin the neaning
of the Act. See Rucker, 316 Md. at 280.
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their enployer, Basil, were not "State personnel,"” they were not
imune fromsuit. W note that the contract between the State
and Basil required Basil to indemify the State against liability
for clains relating to performance under the contract and
required Basil to carry liability insurance in certain m nimal
anounts. Thus, appellant was not |eft w thout recourse or

remedy. Unfortunately for him he did not tinely file his action

agai nst Basil.

JUDGVENT AFFI RVED; APPELLANT
TO PAY THE COSTS.
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