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Wt hout the consent of the natural (biological) father of a
child referred to in these proceedings as "Baby Grl S" and over
his objection, the Crcuit Court for Harford County granted to
appel l ees, the adopting parents, a decree of adoption declaring
them to be in law the parents of Baby Grl S Appeal ing from
that decree, the natural father presents this Court with three
guesti ons:

1. Did the GCrcuit Court for Harford County
Maryl and have jurisdiction to issue a
decree of adoption in this case due to
the Due Process and Full Faith and
Credit Clauses of the United States
Constitution, the Uniform Child Custody
Jurisdiction Act, the federal Parental
Ki dnapping Prevention Act and the
I nterstate Conpact for the Placenent of
Children as it deprived New York State
of jurisdiction over this dispute and of
the enforcenent of a wit of habeas
corpus issued by a New York court which
ordered that the appellant have custody
of the child?

2. In an independent adoption, is it
permssible to unlawmfully renmove a child
fromanother State and hold the child in
Maryl and until a sufficient tinme el apses
so that the child's welfare dictates
adopti on?

3. Pursuant to the Annotated Code of
Maryl and, Famly Law Article, Section 5-
312 did the trial court err when it
determined that it was 1in the best
interests of the child to termnate the
Natural Father's rights to the child, 1)
when there were three other elenents to
be given equal weight to the best
interests element, 2) when the clear and
convincing evidence, based on the
totality of the circunstances, weighed



-2

in favor of the Natural Father according
to the majority of previous Maryland | aw
and the applicable circunstances, and 3)

that statutory limtations did not prevent
such a determ nation?

We shall address appellant's first two questions together,
because underlying both of themis the initial issue of whether
dism ssal of the petition for adoption is the appropriate
sanction for a violation of the Interstate Conpact for the

Pl acement of Children ("1CPC").

Facts

Appellant lives in a three bedroom townhouse wth his
not her, i1n Poughkeepsie, New York. He works at Cosco Price Cub
as a cashier, earning $21,000 a year, with a potential of earning
up to $32,000 a year. At the time of trial, appellant was
approximately 24 years ol d.

Appel l ant nmet the natural nother of Baby Grl S. in 1991, at
a dance club called "Let's Dance," in Dutchess County, New YorKk.
The two becane friendly and would frequently neet at dance cl ubs.
On one occasion in the sumrer of 1991, the couple had sexual
intercourse, as a result of which the natural nother becane
pr egnant. The natural nother was 18 years old and a senior in
hi gh school when she becane pregnant. Baby Grl S. has been
referred to as a multicultural baby throughout the trial; the
natural nother is Caucasian, and appellant is partly Shinnicock

I ndi an, partly African-Anerican, and partly Hi spanic.
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After her sexual encounter wth appellant, the natural
nmot her noved from her father's house to the other side of
Poughkeepsie to live with her nother and stepfather. The natural

not her did not tell appellant where she was noving, and appel | ant

was not able to contact her. Appel lant did not learn that the
natural nother was pregnant until he saw her at a dance club
several nonths |ater. Appellant clainms that she was then five

nmont hs pregnant; she maintains that she was only three nonths
pregnant at that tine.

Appel l ant did not deny paternity; he offered to assist the

nat ural not her. Appel lant testified that he told her, "If you
say | am the father, | am the father. Il wll live up to ny
responsibilities.” The natural nother corroborated this by

testifying that appellant offered to support her. Appellant took
the natural nother to Vassar Brothers Hospital on three occasions
according to his testinony, twce according to hers, for prenatal
care. Appellant did not provide any financial assistance but
instead helped the natural nother obtain nedical assistance
t hrough social services. The natural nother testified that
appel l ant never revealed his last nane to her, telling her that
there was no need for her to know his |ast nane. After a
doctor's visit, appellant took the natural nother back to his
house to neet his famly, which supports his testinony that she

could easily have l|learned his last nane. Appel I ant' s not her



-4-

testified that she invited the natural nother to nove in with the
fam|ly.

The couple had mniml contact during the last couple of
months before Baby Grl S, was born. The natural nother
testified that she no longer wanted to speak to appellant; he
testified that he tried calling her and going over to her house
but to no avail because her stepfather or nother would always
turn him away. On one occasion, appellant went to the natura
not her's honme and the stepfather approached him and told himto
| eave, stating that the natural nother did not want to see him
anynor e.

Meanwhi |l e, the natural nother began neeting with a socia
wor ker, Jane Ei senburg, for advice on what to do with the child
after birth, The social worker suggested that she consider
putting the child up for adoption. Ms. Eisenburg |earned about
appel l ees' interest in adopting a child through a nutual friend.
Appel | ees, Caucasi ans, have been married since COctober 1986 and
are unable to have children of their own. They are licensed

foster care parents. The adoptive nother, who was 39 years of

age at the time of trial, 1is a college-educated conputer
progranm ng analyst, earning $43,000 a year. The adoptive
father, 42 years of age at the tinme of trial, is a college-

educated conmputer network admnistrator, earning approximtely
$50, 000 a year. After several telephone conversations and a

personal neeting, appellees and the natural nother agreed on the



-5-

adoption. The natural nother told appellees that the biol ogical
father was "out of the picture.”

On 27 April 1992, in an effort to expedite adoption of her
soon to be born child, the natural nother averred on the
application that she submtted to the New York State
Adm nistrator of the Interstate Conpact for the Placenment of
Children that the father of the child was "unknown." Prior to
trial, it was stipulated by all parties that the natural nother
knew at all tinmes the identity and whereabouts of the natura
father, appellant.

On 3 May 1992, the natural nother gave birth to Baby Grl S.
Two days |ater, appellant, having been inforned by one of the
natural nother's friends about the birth, arrived at the hospital
with balloons, flowers, and gifts. As soon as he reached the
natural nother's floor, the natural nother's nother and the
adoptive nother's father sent for hospital security personnel
who escorted appellant out the back door of the hospital.
Appellant testified that the natural nother's nother said, "No
[you can't see the baby], you are not supposed to be here," and
the adoptive nother's father said, "You have to get out of here."

Appel | ant was never able to see his own daughter.

On the sanme day, the adoptive nother was visiting the
natural nother's nother when she |earned about the natural
father's attenpt to see his child. She testified, "W were

sitting, having a cup of tea, talking, and [the natural nother's
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mot her] got a phone call from [her daughter]. She said that
appellant and his famly barged in on her and were harassing
her." The adoptive nother went to the hospital and w tnessed
security guards escorting appellant out of the hospital. She
said at trial, "I didn't want to get into the mddle of it. | t
| ooked pretty hot." After appellant was renoved from the
hospital, the natural nother's attorney, Jack Zand, delivered
Baby Grl S. to the adoptive nother. The adoptive nother then
took the child to her father's house in New Paltz, New York, to
await the Conpact Adm nistrator's approval to renove the child to
Mar yl and.
Later that same day, the natural nother, represented by

i ndependent counsel, Jack Zand, filed an Affidavit Relating to
Bi ol ogi cal - Fat her's Consent and an Extrajudicial Consent Form 2-G
with the Surrogates Court of the State of New York, County of
U ster, in order to get approval to place the child with adoptive
parents out of state. The natural nother, over her attorney's
signature and notary seal, averred, falsely, in the affidavit:

2. The biological father of the child is

unknown to deponent and no person has taken

steps to establish legal responsibility for

t he child.
(Enphasi s added.) The natural nother also falsely stated on Form
2-G over her attorney's signature and notary seal, that the nane
and address of appellant were unknown to her. The natural nother

never notified appellant about the proceeding before the

Surrogate Court.
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Two days later, on 7 My 1992, appellant petitioned the
Fam |y Court of the State of New York, County of Dutchess, for a
Filiation Order declaring himto be the father of Baby Grl S
On 15 May 1992, the natural nother admtted that appellant was
the child s father. Her attorney wote a letter to Judge Adina
C. Glbert of the Dutchess County Fam |y Court, declaring:

I represent [ nat ur al not her ] of
Gar di ner, New York, who received a copy of a
Summons and Petition of the above-captioned
petitioner to be declared the father of a
child born out of wedlock to ny client on My
3, 1992. The matter is returnable before you
for an initial appearance on June 15, 1992.

My client does not deny the allegations
of the Petition (although she was unaware of
the true nane of petitioner) and would
consent to the entry of a decree of paternity
at this tinme. There are two reasons for this
request.

My client entered into an agreenent,
before the birth of the child, to place the
child for adoption wth an out-of-state
couple. As of this witing, the requirenments
for the Interstate Conpact approval are near
conpletion and we expect the child to be
released to the adoptive parents. We have
si mul t aneousl y schedul ed an appearance by the
birth nother at the U ster County Surrogate's
Court to formalize her surrender. In Iight
of the recent Court of Appels [sic] in Mtter
of Raquel Marie X. (76 NY2d 387), it appears
likely that the putative father would be
entitled to notice of the Surrogate's Court
proceeding and an order in the Dutchess
County Fam |y Court at this tinme
acknow edging paternity would enable us to
proceed in the Uster County Surrogate's
Court wthout further delay, now that ny
client is aware of the nanme and address of
the putative father.
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We note that, despite M. Zand's adm ssion that appellant
was entitled to notice of the Uster County Surrogate Court
pr oceedi ngs, appel | ant never recei ved notice of t hose
proceedi ngs. Moreover, there is no indication in the record that
the previous affidavits or Extrajudicial Consent Form 2-G were
ever anended to acknow edge the natural nother's adm ssions that
appel l ant was the father of Baby Grl S. Furthernore, apparently
in order to delay the issuance of a filiation order, the natura
not her | ater disputed appellant's paternity.

Appel  ant was not declared to be the natural father of Baby
Grl S until 7 June 1993. One reason for the delay was that
appel l ees stated that they could not have blood drawn from the
baby in the first six nonths, and after that point appellees
cancel ed two subsequent blood tests. Appel  ant asserts that
appel | ees purposely delayed the paternity determnation in order
to extend the tine the baby had to develop enotional ties with
t hem

Bet ween 16 May 1992 and 18 May 1992, about two weeks after
the birth of the child, according to the testinony of the
adoptive father, appellees renoved Baby Grl S. from New York and
brought her to Maryland. Appel lees testified that their
attorney, Dawn Misgrave, told them that she got verbal approva
fromthe Interstate Conpact Adm nistrator. In fact, neither New
York nor Maryland ever approved the application. A handwitten

letter dated 27 My 1992 from Sharon Hackett, Maryland's
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I nterstate Conpact Adm nistrator to New York's Interstate Conpact
Adm nistrator, with copy to appellees' attorney, confirns that no
approval was ever granted:

Sonehow a m xup occurred and this couple cane
to MD with the baby prior to approval.
Referral is inconplete. | received only 100
A's from your office. Pl ease send speci al
medi cal history of birth parents, hone study
of adoptive parents, delivery and discharge
hospital information, and statenent from the
NY attorney as to how the birth father's
rights will be addressed.

To date, neither the Maryland nor the New York Interstate
Conpact Adm nistrator has approved the renoval of Baby Grl S
from New YorKk.

On 22 May 1992, appellees filed a petition in the Grcuit
Court for Harford County for Adoption and Change of Nane of Baby
Grl S. Despite the fact that appellees had al ready brought Baby
Grl S to Maryland from New York, their conplaint alleged:

13. Plaintiffs have conplied wth the
requirenents of the interstate conpact for
the placenent of children [and] are awaiting
final approval from the Maryland Interstate
Conmpact Adm nistrator before bringing the
child to Maryland for purposes of finalizing
t hi s adopti on.

The conpl ai nt recogni zed the existence of appellant and admtted
t hat he had not consented to the adoption.

10. The consent of [appellant] to the
adoption of his child by the Plaintiffs has
not yet been obtai ned. Filed herewith is a
Show Cause Order and Notice of Objection to
be served upon himin the event his consent
cannot be obtained.. ..
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On 18 June 1992, the GCrcuit Court for Harford County
grant ed appel |l ees tenporary custody of Baby Grl S. A Show Cause
Order was issued by the circuit court, notifying appellant that
he had the right to object to the adoption. Service of the show
cause order was first attenpted in early July by restricted
certified mail. The show cause order was returned and marked
"Uncl ai ned. " I n August 1992, service by private process server
was attenpted. The process server, unable to serve appellant,
swore in his affidavit, "Nunerous attenpts were nade at the hone
addr ess. Never able to find him hone. According to neighbors,
he works very late in evening and |eaves early norning. Tried
setting up appoi ntnent but he never returned call.” A third show
cause order was issued in Novenber 1992, and service was also
unsuccessful . Finally, in April 1993, the natural nother's
attorney was able to serve appellant at a paternity hearing in
New Yor K.

Appel I ant asserted that i mediately followng Baby Grl S.'s
birth he made nunerous attenpts to contact the natural nother; he
tried calling, but her parents would not | et himspeak to her; he
tried going over to her house, but "[t]hey would see [hin] com ng
and turn out the lights and act |ike they were not around.”
Appellant testified that her parents threatened to call the
police and claimharassnment. Appellant naintains that he did not

| earn about the adoption until August 1992 when the natural
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not her told him at a paternity hearing, that she no |onger had
t he baby.

I n Novenber 1992, appellees contacted appellant to set up a
nmeet i ng. Appel | ees, appel | ant, appel lant's  not her, and
appellant's aunt nmet in a diner in New Paltz, New York, at the
end of Novenber 1992. Appellees introduced thensel ves and showed
appel lant pictures of Baby Grl S. Both parties described the
nmeeting as am cable and avowed that no harsh words were spoken.
The nmeeting did not resolve the conflict, however; both sides
mai ntai ned at the neeting their desires to have Baby Grl S

On 7 June 1993, appellant was declared to be the father of
Baby Grl S., the DNA blood tests having indicated that the
probability of paternity was 98.19% On 11 June 1993, appell ant
filed a notice of objection to the adoption in the Crcuit Court
for Harford County, Maryl and. On 14 Decenber 1993, he filed a
nmotion to dismss the adoption petition, based on violations of
the | CPC The Circuit Court for Harford County denied the
not i on.

Trial of the adoption case in the GCrcuit Court for Harford
County began on 7 March 1994. On 14 March 1994, after two days
of testinony in the adoption proceedi ngs, the Honorable Janes D.
Pagones of the Famly Court of the State of New York, Dutchess
County, ruled that the New York court had exclusive jurisdiction
over all matters concerning custody, visitation, and adoption of

Baby Grl S. and granted appellant tenporary physical custody
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over Baby Grl S Judge Pagones, pursuant to the Parental
Ki dnapping Act, issued a Wit of Habeas Corpus, ordering
appel l ees to transfer custody of Baby Grl S. over to appellant.
On 17 March 1994, Judge Pagones and Judge Cypert O Wi tfill, who
was presiding over the adoption case, conferred by telephone.
They agreed that the Maryland court should continue to exercise
jurisdiction and conplete the trial of the adoption proceedi ngs
and that the New York proceedi ng woul d be stayed.

On 14 Novenber 1994, Judge Wi tfill 1issued a nenorandum
opi nion granting appellees' petition for adoption. Appel | ant
subsequently filed a notion to reopen the case, based on new
evidence, but the court denied the nmotion and issued a fina
decree of adoption in March 1995. This appeal is from that

decr ee.

I

In her di ssenting opinion, Judge Hol | ander rightly
characterizes this case as "a painful case.” By any criteria
suitable for classifying such matters, it certainly qualifies as
"a hard case"; and as Baron Wl fe pointed out, in Wnterbottomv.
Wight, 10 M&W 116 (1842), "Hard cases, it has been frequently
observed, are apt to introduce bad | aw. "

Appellant is a young man who wants to be a father to the
child he sired. Appel l ees are a couple who want to keep the

child they have raised as their own since her birth. Qur
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decision will not only have a profound effect on the litigants,
it may even have a substantial inpact on the future viability of
the interstate conpact that all fifty states have adopted for the
protection and benefit of children. But at the heart of the
dispute is a little four-year-old girl who has never known any
parents other than appellees. There is a natural inclination to
| et our concern for what we perceive to be the best interests and
future happiness of that child overshadow all other concerns and
issues in the case. That natural inclination is what makes this

a hard case; we should not let it cause us to introduce bad | aw.

[

Appel l ant contends that in an independent adoption it is
inpermssible to renove a child unlawfully in violation of the
| CPC from another state and hold the child in Maryland until a
sufficient tinme elapses so that the child s welfare dictates
adopti on. It is beyond dispute that Baby Grl S. was renoved
from New York by appellees in violation of the ICPC. The child
was taken out of New York by appellees wthout the necessary
permssion of the Maryland and New York State Conpact
Adm ni strators. Wat is not as clear, however, is what sanction
the Crcuit Court for Harford County may properly inpose for such
vi ol ati on. It is appellant's contention that dism ssal of the

adoption proceeding i s appropriate.
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"An interstate conpact is basically an agreenent, between
two or nore states, entered into for the purpose of dealing with
a problem that transcends state lines." In re Adoption No.
10087, 324 M. 394, 403 (1991) (quoting P. Hardy, Interstate
Conpacts: The Ties that Bind 2 (1982)). A conpact serves as the
| aw of each state that enacted it and an agreenent between those
states belonging to the conpact. Id.

The ICPC was created to facilitate interstate adoption and
thereby increase the "pool of acceptable homes for children in
need of placenent.” Bernadette W Hartfield, The Role of the
Interstate Conpact on the Placenent of Children in Interstate
Adoption, 68 Neb. L. Rev. 292, 293 (1989). The |ICPC was enacted
to "extend the jurisdictional reach of a party state into the
borders of another party state for the purpose of investigating a
proposed placenent and supervising a placenent once it has been
made. " ld. at 296. The problens that existed before the
enactnent of the ICPC were described by the Council of State
Governnents in its recomendation to state | egislatures:

At the present tineg, laws relating to
interstate placenent are inadequate or
nonexi st ent . A nunber of states have
interstate placenent statutes, but they have
been enacted wunilaterally. Consequent |y,
supervision of the out-of-state source from
which a <child my be sent into the
jurisdiction is difficult or inpossible.
When the state having a placenent law is the
originating point for the child, no legally
bi nding control may be exercised once the

pl acenment has been made, unless a really bad
situation develops in the other state, is
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di scovered by its welfare authorities, and is
treated as a new case needing corrective
action on a wholly | ocal basis. Sone states,
either with or wthout placenent |aws have
i nfor mal arrangenents for courtesy
supervision of hones in which interstate
pl acenents are nade. However, the state of
origin loses jurisdiction over the child once
it has left the state and, if the voluntary
arrangenments break down or are resisted,
undesirabl e situations can devel op."

Hartfield at 296 (quoting Council of State CGovernnents, Suggested
State Legislation Program for 1961, 49 (1960)). The | CPC was
originally drafted by the New York State Legislative Commttee on
Interstate Cooperation and was approved by a twelve state
conference in 1960. Hartfield at 295. Al fifty states have now

adopted the |CPC In re Baby Gl , 850 S.W2d 64, 68

(Mb. 1993).

Maryl and has codified the ICPC as 88 5-601 through 5-611 of
the Famly Law Article of the Maryland Code (F.L.). F.L. 8 5-602
articul ates the purpose and policy of the | CPC

It is the purpose and policy of the party
states to cooperate with each other in the
interstate placenent of children to the end
t hat :

(1) Each child requiring placenent

shal | recei ve t he maxi nmum

opportunity to be placed in a

sui tabl e envi r onnent and wth

persons or institutions having

appropriate qualifications and

facilities to provide a necessary

and desirable degree and type of

care.

(2) The appropriate authorities in

a state where a child is to be

pl aced may have full opportunity to

ascertain the circunstances of the

proposed pl acement, t her eby
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promoting full conpliance wth
applicable requirenents for the
protection of the child.

(3) The proper authorities of the
state from which the placenent is
made may obtain the nost conplete
information on the basis of which
to evaluate a projected placenent
before it is made.

(4) Appropriate jurisdictional
arrangenents for the care of
children wll be pronoted.

The procedures that nust be followed by both the receiving state
and sending state are listed in F.L. 8§ 5-604. Section 5-604(a)
provi des:

No sendi ng agency shall send, bring, or cause

to be sent or brought into any other party

state any child for placenent in foster care

or as a prelimnary to a possible adoption

unl ess the sending agency shall conply with

each and every requirenent set forth in this

section and with the applicable laws of the

receiving state governing the placenent of

children therein.
Section 5-604(b) requires the sending agency to furnish the
proper authorities in the receiving state witten notice of the
intention to send the child into the receiving state. The notice
shall include, inter alia, the name, date, and place of birth of
the child, the identity and addresses of the parents or |ega
guardian, and a statenent of the reasons for such proposed
action. The receiving state may request additional information
in order for it to carry out the purpose and policy of the
conpact. Mbst inportant, 8 5-604(d) provides that no child shal

be sent into the receiving state until the appropriate public

authorities in the receiving state notify the sending agency in
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witing that the proposed placenent is in the best interests of
the child. Under the I1CPC, there is an initial investigation
made in the sending state, and there is a subsequent
investigation made in the receiving state.

Section 5-606(a) provides that the sending agency shal
retain jurisdiction over the child. It provides:

The sending agency shall retain jurisdiction
over the child sufficient to determne all
matters in relation to t he cust ody,
supervision, care, treatnent and disposition
of the child which it would have had if the
child had remained in the sending agency's
state, wuntil the child is adopted, reaches
maj ority, becones self-supporting or is
di scharged wth the concurrence of the
appropriate authority in the receiving state.
Such jurisdiction shall also include the
power to effect or cause the return of the
child or its transfer to another |ocation and
custody pursuant to |law. ...

The inclusion of the term "person” in the definition of
"sendi ng agency" in 8 5-603 neans that both the natural parents
and adoptive parents can be considered sendi ng agencies. In re
Adoption No. 10087, 324 M. at 404-05. A "person" who "sends
brings, or causes to be sent or brought any child to another
party state" is a sending agency. In this case, the natura
mot her is a sending agency because she sent or caused Baby Grl
S. to be sent into Maryland. Appellees also constitute a sending
agency because they brought or caused Baby Grl S. to be brought
into Maryl and. See In re Adoption of Mile Infant A, 578
N.Y.S. 2d 988, 993 (Fam . 1991) ("the recipient of a child is

al so a sending agency if it causes a child to be sent or brought
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across state lines"); Inre Adoption of TMM, 608 P.2d 130, 132
(Mont. 1980); Hartfield at 309 ("[T]he definition of a sending
agency is so broad that a party having custody of a child for
pur poses of adoption who noves with the child from one party
state to another party state, before the adoption is finalized,
may be a sendi ng agency.").

Each state that is a party to the |ICPC nust have a conpact
adm nistrator responsible for coordinating ICPC activities.
Conpact adm nistrators of nmenber states are authorized by Article
VIl of the ICPC to issue rules and regulations jointly.
Hartfield at 301. |In Maryland, the conpact adm nistrator is part
of the Departnent of Human  Resources, Soci al Servi ces
Admi nistration. F.L. § 5-601.

In this case, there were nunerous violations of the |CPC
First, the natural nother, a week before Baby Grl S.'s birth
falsely stated in her application for |CPC approval that the
natural father was "unknown." Second, the natural nother
falsely swore in an affidavit and in an Extrajudicial Consent
Form to the Surrogate Court, U ster County, New York, that the
natural father was "unknown." Wrse yet, the natural nother
failed to amend her false statenents even after she adm tted that
appell ant was the natural father. Mreover, appellant was never
served with notice of the proceedings in the Surrogate Court
even though the natural nother's attorney acknow edged in his

letter to the presiding judge in the filiation case in the
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Dut chess County Fam |y Court that the natural father was entitled
to service. The failure on the part of that attorney (who was
hired by appellees to represent the natural nother) to notify
appel l ant of the Surrogate Court proceedi ngs, was reprehensible.
Because appellant was not notified of those proceedi ngs and thus
did not appear before it, the Surrogate Court gave the natural
not her the certification required by New York law to proceed with
t he adoption. |If appellant had been identified as the father of
the child and his objections reveal ed, the New York State Conpact
Adm ni strator and the New York Surrogate Court in U ster County
woul d certainly not have permtted appellees to renove Baby Grl
S. from New York.

Appel l ees’ violation of the I1CPC further conpounded the
problem Their premature renoval of Baby Grl S. from New York,
w thout |CPC approval, effectively circunvented the Maryland
Conmpact Adm nistrator's determ nation. Al t hough appel | ees aver
that their attorney told them that she had received oral
approval, the adoptive nother admtted that she had not received
any notice from either the New York or the Maryland Conpact
Adm ni strator that renoval of the child from New York had been
appr oved. Whet her the violation was solely the fault of the
attorney in msleading appellees, or whether appellees are also
to blane, the result is the sane: in bringing the baby to
Maryl and, appellees violated the ICPC, which is the |aw of

Mar yl and. Furthernore, since the adoptive father's testinony
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established that the child was brought to Maryland on or before
18 May 1992, appellees falsely alleged in their petition for
adoption, filed on 22 May 1992, that they had conplied wth the
requirenents of the ICPC and were awaiting final approval from
the Maryl and I nterstate Conpact Adm nistrator before bringing the
child to Maryl and.

On 27 May 1992, t he Mar yl and I nterstate Conpact
Adm ni strator sent to appellees' attorney a carbon copy of a
letter to the New York Conpact Admnistrator that clearly
denmonstrated that |CPC approval had not been granted. | f
appell ees or their attorney had theretofore been acting under a
m st aken belief that renoval of the child to Maryland had been
approved by the Maryland Conpact Adm nistrator, that letter of 27
May 1992 would certainly have notified them that they were in
error. Nevert hel ess, appellees never anended their adoption
petition to correct their msrepresentation to the court that
they had conplied with Conpact requirenents and that the child
would remain in New York until the Maryl and Conpact Adm ni strator
approved renmoval of the child to Maryl and. In all probability,
if the circuit court had been pronptly notified, in My 1992
that the child was in Maryl and and that the Conpact Adm nistrator
had not approved the renoval of the child from New York this case
woul d not have proceeded as it did. An investigation would have
revealed appellant's opposition and thus mght well have

prevented the unfortunate situation now confronting us.
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W also find it troubling that appellees were aware of
appellant's objection before they received the child but did
nothing to ensure that the appropriate authorities were inforned
of his identity, much less his objection, before they renoved
Baby Grl S. from New York. Appellees testified that they were
aware that the natural father went to the hospital to see the
natural nmother and Baby Grl S. The adoptive father referred to
appel |l ant' s appearance at the hospital as an "objection" to the
adoption. Wen asked by appellant's counsel for a clarification
of what he neant by "objection,” the adoptive father stated that
appel l ant was objecting "to [the] natural nother giving the baby
up for adoption." Appellees testified that they made no effort
to contact the natural father while in New York to get his
approval. Appellant's objection should have made appell ees nore
sensitive to the need for the child to remain in New York unti
proper affirmation was made by the ICPC. |If the New York Conpact
Adm ni strator or the Surrogate Court had known that appellant was
asserting his rights as natural father, it is very unlikely that
the 1 CPC woul d have approved the adoption. Once adoptive parents
remove a child froma state w thout |CPC approval, however, the
| CPC is nmade powerless to determne the "best interests of the
child.™ The adoptive parents thus circunvented the |CPC s
determ nation

Moreover, appellees, as the "sending agency," did not

strictly conply with the witten notice requirenent. F.L. 8 5-



-22-

604 requires the sending agency to notify the appropriate
authorities in the receiving state of the natural parents
identities and addresses. Although it was the natural nother who
initially commtted the fraud upon the New York State Conpact
Adm nistration and the Surrogate Court, appellees had a duty
under F.L. 8§ 5-604 to notify the Maryland Conpact Adm nistrator
i medi ately of appellant's identity and address. The adoptive
parents acknow edged that they knew who the natural father was
but still failed to conply. The adoptive parents are not w thout
blame for the natural nother's fraud under the requirenents of
the I1CPC, especially since they hired and paid the natural
not her' s attorney.

In view of this violation of the I1CPC, the principal
gquestion before us is what action should the circuit court have
taken to rectify the problen? F.L. 8 5-605 does not provide
cl ear guidance to the courts. It states:

The sending, bringing, or causing to be sent
or brought into any receiving state of a
child in violation of the ternms of this
conpact shall constitute a violation of the
| aws respecting the placenent of children of
both the state in which the sending agency is
| ocated or fromwhich it sends or brings the
child and of the receiving state. Such

violation nmay be punished or subjected to
penalty in either jurisdiction in accordance

with its |aws. In addition to liability for
any such punishnment or penalty, any such
vi ol ation shal | constitute full and

sufficient grounds for the suspension or
revocation of any license, permt, or other
| egal authorization held by the sending
agency which enpowers or allows it to place,
or care for children
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Although it specifies that a violation of the conpact
violates the laws of both the sending and receiving state and can
be punished in accordance with its laws, and that a sending
agency can lose its license, permt, or legal authorization to
pl ace or care for children, 8 5-605 does not clearly state what,
if any, sanction can or should be applied by the trial court in
t he pendi ng adopti on proceedi ng.

The Suprene Court of Montana, in In re Adoption of T.MM,
608 P.2d 130 (Mont. 1980), held that dism ssal of the adoption
petition was appropriate under the I1CPCs penalty provision
because a violation renoves the natural nother's "lega
aut hori zation" as a sending agency to send the child out of
state. In In re Adoption of T.MM, a natural nother executed a
"parent's consent” in Mssissippi, permtting her five-year-old
child to be adopted by a couple in Montana. The adoptive parents
traveled to Mssissippi to pick up the child, and after a brief
stay, returned to Montana with the child. Three nonths later the
adoptive parents filed a petition for adoption in Montana. 1In an
ex parte hearing, with the natural nother receiving no notice of
the hearing, the Mntana court termnated the natural nother's
parental rights. One nonth later, the natural nother filed a
wi t hdrawal of consent document in Mntana, and the court
di sm ssed her action to recover the child, based on its previous
term nation of the natural nother's parental rights. The natura

not her argued on appeal that the adoptive parents renoved the



-24-

child from Mssissippi wthout conplying wwth the |CPC The
adoptive parents argued that the | CPC does not apply because no
sendi ng agency was involved in placenent of the child. The
Suprene Court of Montana disagreed with the adoptive parents,
ruling that the inclusion of "person”" in the definition of
sendi ng agency neans that natural parents and adoptive parents
can be the sending agency. The Suprene Court of Mntana held
that the adoptive parents violated the ICPC by failing to furnish
the Departnment of Social Rehabilitation Services with witten
notice of their intention to bring the child from M ssissippi to
Mont ana. ld. at 132. In ordering that the adoptive parents’

petition for adoption be dismssed, the Supreme Court of Mbntana

rul ed:
By virtue of the failure of the prospective
adoptive parents to conply wth the Conpact,
the placenent of the child wth the
prospective adoptive parents in Mntana
constituted an illegal placenent under the
provi sions of the Conpact....
The "parent's consent”, executed by the
natural nother, is the "legal authorization"
held by the prospective adoptive parents.
Thus the failure of the prospective adoptive
parents to conply wth the terns and
procedures of the Conpact constitutes full
and sufficient grounds for the revocation of
the "parent's consent."

ld. at 134.

In In re Adoption No. 10087, 324 M. 394 (1991), the Court

of Appeals of Maryland had occasion to address this issue and to
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comment on In re Adoption of TMM In In re Adoption No. 10087

the adoptive parents, residents of Mar yl and, pl aced an
advertisenent in a Potomac newspaper under a false surnane,
seeking to adopt a baby. The natural nother, a resident of
Virginia, responded to the advertisement and subsequently
executed consents and affidavits for the adoption. The docunents
did not contain the adoptive parents' nanes or address. The
adoptive parents attenpted to invoke the ICPC by notifying the
conpact offices in both Miryland and Virginia. The Virginia
conpact office notified the adoptive parents that the | CPC 100A
form which initiates the approval process, nust include the
names and address of the adoptive parents. The adoptive parents
refused to conmply with this provision, and the Virginia conpact
officer refused to facilitate the adoption. Despite this
di sapproval, the adoptive parents renoved the baby across state
lines to Maryland in violation of Maryland |law and the I CPC. The
adoptive parents filed their adoption petition in the Crcuit
Court for Montgonery County, and the circuit court dism ssed the
action because of the violation of the |CPC This Court
subsequently affirmed the dism ssal in an unreported opinion.

The Court of Appeals ruled that dism ssal was inappropriate
under the facts of the case. The Court first opined that
al t hough those who obtain custody of children unlawfully nust be
deterred, sone circunstances require the protection of the best

interests of the child and, therefore, that the "unl awful acts be
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blinked.” 1d. at 410 (quoting Bennett v. Jeffreys, 387 N Y.S. 2d
821, 827 (1976)). The Court further noted, "The "golden rule' of
adoption in Maryland is, and has always been, the best interest
of the child." 1d. at 411 (quoting In re Lynn M, 312 M. 461
(1988)).

The Court next held that Mryland courts have jurisdiction
to adjudicate the matter despite the violation of the I1CPC. The
Court reasoned:

Petitioners' failure to conply with the |1CPC
does not deprive Maryland of jurisdiction
over the adoption. The 1CPC contenpl ates
adoption in the receiving state. Wi | e
conpliance with the conpact is designed to
assure the child's welfare pending that
adoption, the circuit court has "exclusive
power to sever the |egal ties between parent
and child by allowing the adoption of the
child by another." Approval of the conpact
office is necessary to assure, at the outset,
that a placenment is not contrary to the
child's welfare; but it is not a substitute
for a judicial determnation of the child's
best interest, nor is it a prerequisite to
jurisdiction. The child who is the subject
of this proceeding has now been present in
Maryl and for approximately two years, and the
adoptive parents are domciled in Montgonery
County. Crcuit courts have jurisdiction
over adoptions in Maryland.... "[ V] enue for
a proceeding for adoption of a person who is
physically within the State" (enphasis added)
is in a county where the petitioner is
domciled or has resided for at |east 90 days
next preceding the filing of the adoption
petition. Therefore, the Circuit Court for
Mont gomery County was an appropriate forumto
consider this adoption petition.

Id. (citations omtted).



-27-

The Court further held that the violation of the ICPC in the

case did not mandate dism ssal. The court concl uded:
In the face of ICPC violation, a circuit
court is not limted to granting the adoption
wi t hout | CPC approval or denying the petition
for adoption. | t may consider ot her
alternatives, including requiring retroactive
| CPC conpliance. (Obviously, to sinply grant
an adoption wi t hout conpact approva
underm nes the effectiveness of the |CPC. W
therefore reject this option absent
extraordi nary circunstances.

ld. at 412 (citations omtted).

The Court then exam ned the holding of the Suprenme Court of
Montana in In re Adoption of T.MM, supra. Noting that the
Mont ana Court never addressed the best interests of the child but
instead dismssed the case on procedural grounds, the Court
cautioned that "[s]uch summary dism ssal of an adoption petition
on a procedural basis wthout consideration of the child's
welfare is not appropriate where the only parties before the
court seeking custody of the child are the prospective adoptive
parents.” 1d. As a result, the Court ruled that dism ssal was
not the appropriate renmedy in the case before it. The Court
concl uded that the best way to approach violations of the ICPCis
"to require, whenever practicable, retroactive conpliance wth
the conpact.” 1d. at 413. The Court suggested that, to protect
the child, retroactive conpliance be mde at "the earliest
opportunity.”™ Id. The Court did acknowl edge the fallibility of

such a requirenent. "Both retroactive conpliance and

finalization of adoptions despite ICPC violations encourage
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subsequent violations." ld. at 413-14 (quoting Hartfield at
319).
The factual situation in In re Adoption No. 10087 is

di stinguishable fromthis case. The Court of Appeals made clear
that summary dism ssal was inappropriate in the case before it
because there were no natural parents to whom the circuit court
could return the child. "In such a case, summary dism ssal would
require that the child be left in linmbo or placed in the custody
of either the Maryland or Virginia child welfare agencies....
[I]t may be adverse to the child's best interest to renove it to
a social services agency solely because the adoptive parents
violated the I[CPC ™ | d. at 412. Furthernmore, the Court
explicitly stated that it was neither accepting nor rejecting the
holding in In re Adoption of T.MM ld. at 410. The Court
expressly noted that the case before it was unique in that there
were no natural parents involved in the case. Mst inportant to
our determnation, the Court warned that it will not tolerate
adoptive parents renoving a child from another state into
Maryland in an effort to have the best interest of the child
standard di ctate adopti on.

W stress that it should not be concluded

fromthis decision that it is permssible to

illegally renove a child from another state

and hold it in Maryland until a sufficient

tinme elapses so that the child's welfare

di ct at es adopti on. The particulars of this

case are unique in that neither the natura

parents nor the state of Virginia have, so

far, sought to exercise their clains over the
chil d.
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ld. at 414.

We are now faced with a nore troubl esone situation than that
confronting the Court of Appeals in In re Adoption No. 10087: we
must now decide what actions a circuit court nust take when
adoptive parents renove a child from another state in violation
of the I1CPC and hold the child in Maryland for a sufficient tine
that the best interests of the child wuld seem to dictate
adoption, but there is a natural parent contesting the adoption.

We first note that retroactive conpliance, as a possibility
suggested by the Court of Appeals in In re Adoption No. 10087,
woul d not be practicable in the case at hand. The Court of
Appeal s stated that it should be done at the earliest opportunity
to protect the best interests of the child. In the case sub
judice, however, nearly four years have passed since the
violation of the |CPC Retroactive conpliance would be
inequitable in this situation. If the New York State Conpact
Adm nistrators had had to decide this case four years ago, when
it should have been deci ded, and discovered that appellant wanted
to keep Baby Grl S., it is highly unlikely that they would have
approved the adoption. A present evaluation of the situation
would be greatly biased, because Baby Grl S has already
devel oped strong ties with the adoptive parents. The New York
State Conpact Adm nistrators mght feel conpelled to approve the
pl acenment retroactively in order to protect the best interests of

Baby Grl S I n essence, requesting retroactive conpliance in
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this situation would be asking the Conpact Adm nistrators to
rubber stanp and ultimately reward an illegal act. Therefore, we
are not persuaded that retroactive conpliance woul d have been the
proper course for the trial court to take.
We also note that the Secretariat of the Association of

Adm nistrators of the ICPC' issued an advisory opinion in 1993
specifically rejecting the "retroactive conpliance" approach
suggested by the Court of Appeals in In re Adoption No. 10087
Anmerican Public Wl fare Association, The Interstate Conpact on
t he Placenent of Children: Conpact Adm nistrators' Mnual, 3.152
(Secretariat Opinion 60, January 26, 1993). In rejecting the
approach recommended by the Court of Appeals, the Secretariat
st at ed:

The majority took the position that the "best

interests" of the child in this particular

case was the paranount consideration. It had

no jurisdiction to give effect to Virginia

| aw. Apropos of the best interests of the

child, the Court observed that no other

prospective adoptive parents were offering to

take the infant. The clear inference was

that the child would be better off with the

present petitioners for adoption. Under this
majority reasoning, prospective adoptive

The Secretariat is provided by the American Public Wl fare Association to
the Association of Adnministrators. The role of the Secretariat is described by
Prof essor Hartfield:

The Secretariat perforns certain coordinating functions on a

nati onal |evel, including record keeping, the conpilation and

di ssem nati on of data, the mmintenance of the Conpact

Admi ni strators' Manual, technical assistance, and other duties as

contracted with by the Association of Adm nistrators. One of the

other functions of the Secretariat is to furnish advisory opinions

to conpact adm nistrators. Those opinions are then included in the

Conpact Administrators' Manual. Although Secretariat Opinions do

not have the force of law, they are often cited by courts as

persuasive authority in | CPC matters.

Hartfield at 301.
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parents and their attorney can violate |CPC

and the child protective laws of the state

where they acquire the child wth every

confidence that they will succeed.
Secretariat Opinion at 3.155. The Secretariat was concerned that
a post-placenent evaluation would be heavily biased in favor of
t he adoptive parents.

As already noted, when a child is already in
pl acenment, bonding has occurred or is well

under way. If the inquiry is limted to the
interests of this particular child, the
situation has al ready been heavi |l y
prej udi ced. Under a proper |CPC procedure,

investigation and evaluation occurs [sic]
before the child enters the preadoptive hone.
At that stage, it is open to evaluate the
proposed pl acenent against proper standards

of adequacy. There is no acquai ntance or
famly-like relationship between the child
and placenent recipient(s). But once the

child is in the home, there is trenendous
pressure to accept even a nmarginal situation
as the best or only one avail abl e.

Id. at 3.156.

We believe that, in a situation in which a natural parent
objects to the adoption and the adoptive parents violate the
| CPC, the enforcenent approach taken by the Suprenme Court of
Montana in In re Adoption of T.MM is instructive and
persuasive. A violation of the | CPC by adoptive parents can | ead
to a revocation of their legal authorization to bring the child
into the state.

The Suprenme Court of Mssouri, in In re Baby Grl :

850 S.W2d 64 (M. 1993) (en banc), acknow edged the validity of

Montana's interpretation of the enforcement provisions in the
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| CPC. In In re Baby Grl , a natural nother of a child

sought to wi thdraw her consent to adoption after the child was
renoved from the state in violation of the |CPC The Suprene
Court of Mssouri, in remanding the case to the trial court,
ruled that violations of the ICPC can result in revocation of the
natural nother's consent. The Court st ated:

We believe... that [the approach taken by the

Suprene Court of Montana]l] nmmy be a proper

remedy or sanction in appropriate

ci rcunst ances. Wile the state has a

profound interest in providing a nechanism
for the adoption of children whose parents

are unable or unwilling to care for them by
persons who desire that responsibility, it
has an equally significant i nt er est in

regul ati ng adoptions in order to protect the
interests of the child and to prevent the
bl ack market trade of children. The Conpact

hel ps protect those interests. If all
the parties involved wth an adoption are
aware that their actions nmy cause the
revocation of a natural parent's consent,
t hen t hey Wil | be di scour aged from
ci rcunventing the | aw

ld. at 71.

The M ssouri Court concluded, however, that dism ssal was
not automatic but instead was in the discretion of the trial
court. The Court continued:

Wiile we agree with the Suprenme Court of

Mont ana, that revocation of a consent nay be
justified, the statute does not establish a

per se rule. I nstead, the statute provides
that "any such violation shall constitute
full and sufficient gr ounds for t he

suspension or revocation of any license, or
permt, or other |egal authorization held by
the sending agency which enpowers or allows
it to place, or care for <children." e
believe this |anguage allows the trial court
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discretion to enter an order as to the
continuing validity of a consent and the
custody of the child that it finds just in
light of the facts and circunstances of the
case before it. Again, at the pinnacle of
the court's decision nust be the child' s best
interests, not the interests of the other
parties or even "public policy." These
matters nust be determ ned on a case-by-case
basis. Revocation of consent based nerely on
Conpact nonconpl i ance could pr oduce a
potentially harsh result that may be contrary
to the child s best interests.

We agree with the Supreme Court of M ssouri that violations
of the ICPC do not automatically result in dismssal. | nst ead,
the trial court has the discretion to nmake a case-by-case
determ nation based on the facts and circunstances before it.
Some of the factors that a trial court should take into
consideration are whether the violation (1) was know ngly
commtted by the adoptive parents or their attorney; (2) inpaired
the rights of a natural parent; (3) was nore than a nere
pr ocedur al technicality that adversely affected both the
receiving and sending state's ability to determne the best
interests of the <child; (4) inpeded the sending state's
jurisdiction to determne the best interests of their children
(5) circunvented a sending state's laws in order to effectuate
the adoption; (6) was namde to enhance the adoptive parent's
ability to formenotional ties with the child in order to dictate
adoption in the receiving state's courts. A mgjor factor in

every case, of course, is the best interests of the child.
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W do not suggest that the trial judge is required to
di sm ss every adoption petition whenever there has been nore than
a de mnims violation of the |CPC But the trial judge is
required to consider and weigh nunmerous factors, including
whet her the constitutionally protected rights of a natural parent
have been substantially inpaired by the violation.

We believe that, under the facts and circunstances of this
case, the trial court abused its discretion in denying
appellant's notion to dismss on grounds of a violation of the
| CPC. Appellees or their attorney know ngly violated the | CPC by
bringing Baby Grl S. into Maryland before Conpact approval.
There was absolutely no evidence below that either the New York
State Conpact Adm nistrator or the Maryland Conpact Adm ni strator
ever gave appellees permssion to renove Baby Grl S. from New
Yor k. I nstead, there was a letter sent by the Maryland Conpact
Adm nistrator to appellees' attorney and the New York State
Conpact Adm nistrator indicating that Maryland still needed nore
informati on and had not approved the renoval of Baby Grl S. from
New YorKk. Despite confirmation that they violated the |CPC,
appellees continued to keep Baby Grl S in Mryland. Even
assum ng, arguendo, that appellees did not know they originally
violated the |ICPC, the subsequent nenorandum sent to their
attorney clearly put them on notice. At that point, appellees
shoul d have returned Baby Grl S. to New York

An unl awful placenment should be rectified or
term nat ed i mredi atel y. [ Enphasi s in
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original.] Those who have perpetrated or
participated in an unlawful placenent should
not be allowed to benefit from it.
Consequently, unless the placenent can be
converted to a legal one and this is done,
the child should be renoved from the
pl acenent and returned to the sending party
i n accordance with Conpact.

In re Adoption of Jon K, 535 N Y.S. 2d 662 (N.Y. Fam Ct. 1988)
(quoting Secretariat Opinion, "Enforcenent of the Interstate
Conmpacts on the Placenent of Children,” April 1981, page iii)
(enphasis in original). Mor eover, appellees acknow edged at
trial that they knew that appellant was objecting to the
adopt i on. Such knowl edge nmde it even nore inperative that
appellees remain in New York until a determ nation was properly
made by the | CPC.

The illegal renoval of Baby Grl S. from New York greatly
inpaired the rights of the natural father to have custody of Baby
Grl S. Appellant's paternity action was substantially del ayed,
and the renoval deprived appellant of the ability to devel op
enotional ties with Baby Grl S. and thus ultimately nade it nore
difficult, under Maryland law, to object to the adoption. e
conclude that the violation was not a nere technicality; it
prevented the Maryland Conpact Adm nistrator and the New York
State Conpact Adm nistrator from meking a proper determ nation;
it prevented both admnistrators from conducting further
investigations that mght have reveal ed appellant's objections;
it deprived the State of New York of jurisdiction over a child

born within its boundaries; and it ultimately led to a situation
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whereby sufficient tinme elapsed that the child's welfare
seem ngly dictated adopti on.

We hold, therefore, that the trial court, under F.L. 8§ 5-
605, should have revoked appellees’ "legal authorization”™ to
bring Baby Grl S. into Maryland. Baby Grl S. was illegally
brought into Maryland and should have been returned to New York
in conpliance with the | CPC.

As this Court held in Bernhardt v. Lutheran Social Services,
39 M. App. 334, 344 (1978), conpliance with the ICPC is
mandatory and its provisions should be enforced.

Ctizens of Maryland are, in our judgnent,
bound by the declared policy of the Conpact
and its provisions. No less is it an
obligation of the courts of this jurisdiction
to require that the provisions of the Conpact
be enf orced and t hat t he cont i nui ng
jurisdiction of the "sending agency" be
recogni zed, M. Ann. Code, Art. 16 § 212A
(a), supra, to the end that cooperation in
the interstate placenent of children may be
achi eved.

The Secretariat concluded his January 1993 opinion wth a
plea that courts take action to enforce the |CPC One of the
possi bl e enforcenents suggested by the Secretariat is dismssa
of the adoption proceedings. The Secretariat explai ned:

There is a mstaken notion that the only
one exposed to harm in these cases is the
i nnocent child. If it turns out that the
adoptive parents are in fact satisfactory,
many judges think it is worth winking at the
law violations in the "best interests" of the
i ndi vidual child. But such a course produces
many other victins. Some children who are
not afforded the protection of prior
i nvestigation and eval uation required by | CPC
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cone into inadequate and even downright
dangerous honmes. Sone judges say (usually in
oral statenents fromthe bench) that allow ng
retroactive conpliance in this case is not to
be taken as a precedent. The attorneys nmay
even be scolded for slipshod or wanton
inattention to the law. But these cases are
precedents. Lawers and agencies learn from
them that violations will get them and their
clients what they want. An adoptive couple
may never be back for another adopted child,
but they often help spread the word that a
particular attorney or agency got them a
chi |l d.

There are remedi es t hat woul d
substantially reduce or elimnate disregard
of the child protective nmechanisnms of |CPC
Adopti on agenci es operate under |icenses that
could be revoked for violation of |CPC
Article IV of |1CPC expressly provides for
this. Attorneys are "officers of the court"”
and they too are licensed to practice. They
too are anenable to judicial sanctions and to
the loss of their licenses for disregard of
the law and for advising clients to di sobey.

Finally, it needs to be asked whether it
is really good to nake "an exception" of each
case on the plea of the "best interests of
the child." It would not take nany
di sm ssals of adoption petitions and renova
of children from honmes in violation of
pl acenent laws to stop these efforts at

evasi on. They continue because failure to
enforce the law encourages others to do
i kew se

Secretariat Opinion at 3.157-3. 158 (enphasis added).

When a natural parent has been deprived of his or her baby
by a violation of the ICPC, we fully and whol eheartedly agree
t hat Maryland courts should enforce the |CPC whenever
appropri ate. Maryl and shoul d not becone a safe haven for those
who illegally renove babies fromforeign states in contravention

of the Interstate Conpact for the Placenent of Children. Wthout
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enforcenment of the ICPC, violations will continue to increase for
Numer ous reasons. Violating the I1CPC helps parties get around
unfavorable state |aws. If the sending state required the

natural father's consent before adoption, while the receiving
state did not, adopting parents could secure an advantage by
wrongfully renoving the <child from the sending state and
petitioning the receiving state to assume jurisdiction. One of
the goals of the ICPC is the prevention of forum shopping. Inre
Adoption No. 10087, 324 MI. at 408 (citing Hartfield at 307).
Moreover, allowing ICPC violations to continue can endanger the
child s welfare. A child could be brought illegally into a state
that does not require stringent pre-investigation of the adoptive
parents' hone. The ICPC requires that the receiving state
conduct an extensive pre-investigation before approving the
sending of the child into the state.

W do not abrogate the "best interests of the child"
standard. A close exam nation of the cases in which courts have
excused a violation of the ICPC in "the best interests of the
child* did not involve a natural parent objecting to the
adopti on. See In re Adoption of Calynn, MG, 523 N Y.S 2d 729
(Surr. C. 1987); In re Adoption Baby Boy MG, Anonynous, 515
N.Y.S.2d 198 (Surr. C. 1987); In re Adoption of Baby "E, " 427
N.Y.S. 2d 705, 706 (Fam C. 1980). W note that in In re
Adoption No. 10087, the Court of Appeals was not faced wth a

situation in which a natural parent was objecting to adoption.
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Commenting on appellant's plans for his daughter, which
i ncluded acquiring his nother's house and starting a 401(K) plan,
the trial judge characterized appellant as "immature in his
outlook on life and grandiose in his thinking." Appel | ees, on
t he other hand, are mature, experienced foster parents, who are
certainly far better able than appellant to provide the child
with material benefits. Undoubtedly, those factors weighed
heavily in the trial judge's determnation of what was in Baby
Grl S s best interests. Nevertheless, there is not a scintilla
of evidence that appellant is not fit to be a father. ©Moreover,
unli ke other cases in which a nother changed her mnd after the
adoption, appellant never consented to the adoption. From t he
first indication that he was going to be a father, appellant
expressed a desire to fulfill that role. The only possible
reason that Baby Grl S.'s best interests mght dictate adoption
is that she has devel oped enotional ties wth appell ees. Thi s
has occurred, however, as a direct result of appellees' violation
of the ICPC. W should not reward flagrant violations of the | aw
under the guise of the best interests of the child. It is in
situations such as this, when a child has devel oped enotiona
ties to adoptive parents as a result of the adoptive parents’
violation of the ICPC and there is a natural parent who has never
consented to the adoption, that we hold that the | CPC should be

enf or ced.
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Continued violations of the ICPC will jeopardize the "best
interests of the child.”" |[If adoptive parents illegally renove a
child fromthe sending state wi thout Conpact approval, there is a
risk that courts wll rubber stanp the adoption nerely because
the child has devel oped enptional ties with the adoptive parents.
O course, if the honme environment is dangerous, the court wll
nost |likely renove the child fromthe hone. The child, however,
w ||l have spent the nost critical formative years in a cruel and
unsafe environnent. Moreover, |ess than desirable hones may get
through the system That is unfortunate, because pre-
i nvestigation by the Conpact Adm nistrators could have reveal ed
serious inadequacies in the prospective parent's honme and the
child could have been placed in a nore suitable environnent. W
believe that violations of the ICPC are contrary to the "best
interest of the child" and nust be deterred.

The New York Famly Court, in In re Adoption of Jon K, 535
N.Y.S 2d 660 (Fam C. 1988), held that the "best interest of the
chil d" standard should not preclude dism ssals for violations of
the | CPC. Recogni zing that other New York State courts? have
ignored violations of the ICPC under the best interests of the
child standard under the doctrine of "parens patriae," the New
York Famly Court enunciated in In re Adoption of Jon K several

reasons for not follow ng that course. First, authority has been

2See In re adoption of Baby Boy M G anonynobus, 515 N.VY.S. 2d
198 (Surr. Ct. 1987); In re Adoption of Baby E, 427 N.Y.S.2d 705
(Fam C. 1980).
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| egi slatively del egated to the Conpact Adm nistrator to determ ne
the best interests of the child. The court noted that Conpact
Adm ni strators have nore information, nmechani sns, personnel, and
expertise to determne initially the best interests of the child.

| d. at 662-63 (citing Secretariat Menor andum "Judi ci al

Responsibilities: The Interstate Conpact on the Placenent of
Chil dren, Adoption and "The Best Interests of the Child,'" Apri
1988). It is the Conpact Adm nistrator who has been "statutorily

designated to act in the best interest of infants brought into
the state who come within the provisions of the ICPC" Id. at
663. Concerned about other New York decisions that focus solely
on the "best interests of the child" and ignore violations of the
| CPC, the Court noted:

Concom tantly the executive role of the state

as guardian and parens patriae, which also

enconpasses its responsibility to protect al

dependant infants and inconpetents under its

general police powers and duty to provide for

the general welfare is ignored by recent

deci si ons.
Id. (citations omtted).

Second, the New York court pointed out that the Federal
Constitution, Art. |, prohibits inpairnment of contracts between
the states. ld. at 662. The 1CPC is a conpact between the
states to enforce the proper placenent of children out of state.

Third, the court ruled that it did not have jurisdiction

over the child to nmake the best interests determ nation. The

court stated:



-42-

I.CP.C, Article Ill(a)(b) (Conditions for
Placenent) in effect establishes conditions
pr ecedent to a subject child s [|awful
establishment of residence in a signatory
state by requiring conpliance wth each and

every requirenent of Article IIl "prior to
pl acement in foster care or as a prelimnary
to a possible adoption". Non- conpliance is

determined in the sole discretion of the
Adm nistrator of the receiving state and
return of the child to the state of originis
mandat ed unl ess approval of the Adm nistrator
is granted. This calls into question the
court's jurisdiction over the child prior to
adm ni strative approval of residence in the
state.
ld. at 663.

Finally, and nost inportant, the Famly Court ruled that
violations of the I1CPC wll undermine its objectives of
protecting the best interests of the child. The court dism ssed
the adoption petition, concluding "that the general welfare of
children illegally transported over state lines will be pronoted
by strict enforcenment of the I.C P.C. and the discouragenent of
its evasion." Id.

Allowing violations to continue under the best interest of
the child exception is problematic; the exception swallows up the
rule. Every tine there is a violation of the ICPC, the adoptive
parents will have bonded with the child, making adoption the nobst
attractive course. Permtting the adoption will send a nessage
to other adoptive parents that it is not only permssible but
advant ageous to violate the ICPC, thus eroding the credibility of

the 1CPC. Eventually, all that will remain of the ICPC is a

gutted shell. Ironically, a Conpact created and adopted to
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protect the best interests of the child will be trivialized into
non- exi st ence. In this case, unlike other cases that have
ignored the violations of the ICPC for the sake of the child's
best interests, there is a willing and able natural father who
wants custody of the child. We cannot conclude that such
pl acenment is contrary to the child' s best interests. 1In cases in
which a child can be returned to a natural parent, a circuit
court should enforce the spirit of the Interstate Conpact for the
Pl acement of Children.

We further hold that appellees' attorney's fees should have
been denied. In In re Adoption of Calynn, MG, 523 N Y.S. 2d 729
(Surr. C. 1987), a New York State court held that a denial or
reduction of attorney fees may be an appropriate sanction for
viol ations of the |CPC The Court of Appeals in In re Adoption
No. 10087, 324 M. at 414, noted that that approach was an
"innovative renedy."” In the case sub judice, appellees' attorney
was the one who wongfully indicated that the Conpact
Adm ni strators approved the adoption. Therefore, in enforcing
the provisions of the ICPC, we direct that appellees' attorney's
f ees be deni ed.

Reversal of the decree of adoption for violation of the |ICPC
makes it unnecessary to resolve appellant's third issue. e
choose to address it, neverthel ess, because our belief that the
trial court erred in finding that it was in the best interests of

the child to termnate appellant's parental rights reinforces our
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conclusion that, in this case, the adoption petition should have
been di sm ssed.
11

The standard of review of a trial court's decision in
adoption proceedings is whether the trial court abused its
di scretion or "whether the findings of fact by the trial court
were clearly erroneous.” In re Adoption No. 11137, 106 M. App
308, 314 (1995). Al t hough the overriding consideration in
adoption cases in Maryland is the best interests of the child,
"the rights of the natural parent or parents... mnust be as
carefully guarded as those of the child; the right to raise one's
own child, “recognized by constitutional principles, ...is so
fundanmental that it may not be taken away unless clearly
justified."" 1d. at 314 (quoting In re Adoption/ Guardi anship No.
10941, 335 Mi. 99, 112 (1994)).

For that reason, there is a presunption that
a child s interests wll be best served in
the care of the natural ©parent. "The
justification for this presunption is the
belief that the parent's natural affection
for the child creates a greater desire and
effort to properly care for and rear the
child than would exist in an individual not
so related.” In re Adoption No. A91-71A, 334
Md. 538, 560, 640 A . 2d 1085 (1994) (citing
Melton v. Connolly, 219 M. 184, 188, 148
A. 2d 387 (1959)). See Lloyd v. Schutes, 24
Md. App. 515, 522, 332 A 2d 338 (1975). The
rights of the natural parent or parents, as
we have said, are subject to the best
interests of the child. Courtney V.
Ri chnond, 55 Md. App. 382, 392, 462 A 2d 1223
(1983). It is because "the parental rights
of the natural nother and father... [are]
"far nore precious than property rights
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[that they are] protected by the due process
cl ause of the Fourteenth Amendnent.™ In re
Adoption No. 85365027/ AD, 71 M. App. 362,
366, 525 A.2d 1081 (1987) (quoting Stanley v.
Il'linois, 405 U S. 645, 649, 92 S. C. 1208,
1211, 31 L.Ed.2d 551 (1972)).

Id. at 316 (alterations in original).

Adoption in Maryland is a statutory creature finding no
origin at comon | aw. ld. at 320. Mi. Code (1984, 1991 Repl
Vol ., 1995 Supp.) 88 5-311 and 5-312 of the Famly Law Article
(F.L.) provide the tw nethods by which adoption may be
acconplished in Maryl and. F.L. 8 5-311 deals wth consent
adoptions; in general, an individual may not be adopted w thout
the consent of the natural nother, natural father, and the
individual, if the individual is at |east 10 years of age.

F.L. 8 5-312 allows for adoption of a child when consent of
a natural parent is affirmatively withheld by the filing of a
notice of objection. The statute allows adoption w thout consent
when four criteria are independently net. Subsection (b)
provi des:

Wthout the consent of the child s natural
parent, a court nmay grant a decree of
adoption to a stepparent, relative, or other
i ndi vidual who has exercised physical care
custody, or control of a child for at |least 6
months, if by clear and convincing evidence
the court finds that:

(1) it is in the best interest of the child
to termnate the natural parent's rights as
to the child;

(2) the child has been out of custody of the
natural parent for at |east 1 year;
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(3) the child has developed significant
feelings toward and enotional ties with the

petitioner; and
(4) the natural parent;

(1) has not nmaintained neaningful
contact with the child during the
time the petitioner has had custody

despite the opportunity to do so;

(11) has repeatedly failed
contribute to the physical care and
support of the «child although

financially able to do so;

(ti1) bhas been convicted of

abuse of the child; or

(1v) has been:
1. convicted of a crine
of violence, as defined
in Article 27, 8 643B of
the Code, agai nst the
ot her natural parent of
the child; and

to

child

2. sentenced to a term of
i nprisonnment for at |east
years and, if any portion of
t he

the sentence is suspended,
whi ch

unsuspended portion of
is at |least 10 years.

10

The four criteria are conjunctive; all nmust be nmet in order

to permt

i nport ant

adoption w thout consent. The Legislature placed an

restriction on the evaluation of the four criteria in

§ 5-312(d).

(d) Limtation. - A court may not
decree of adoption under this section solely

because a natural parent:

grant a

(2) has been deprived of custody of the
child by the act of the other natural

par ent .

We hold that the trial court did not properly follow that

[imtation. Baby Grl S. had been out

appel | ant

of

the custody of

for at |east one year and had devel oped significant
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feelings and enotional ties with appellees. As a result, her
best interests seemngly dictated adoption. None of this,
however, would have occurred but for the natural nother's
fraudul ent actions that kept Baby Grl S. away from appell ant.

Judge Witfill found that the adoption decree was not
granted solely because the natural nother deprived appellant of
custody. He stated:

Appellant did not ask natural nother for
custody. Appellant nade no arrangenents with
natural nother for the support of the child.
Nat ural nother decided that she had to take
steps to take care of this child since
appellant was showing no wllingness to
provide for the child. She consulted her
social worker and decided upon a plan of
adopt i on. Appel lant left natural nother to
depend upon public assistance and herself to
take care of this child. Therefore, natural
not her was not acting to deprive appellant of
contact when she nmade a decision to place the
child for adoption. She was acting in a
responsible way under a difficult set of
circunstances to provide for this child.
Appel | ant up to this point has acted
irresponsibly by not fornulating plans to
care for the child and not having provided
any assistance to natural nother during her
pregnancy. Appellant did not request custody
or offer to care for the child hinself.

In fact, appellant intended to |et
natural nother struggle with the child, and
draw public assistance while he and his
not her thought about the issue. The child
cannot wait. The child requires inmmediate
and pr oper | ovi ng care. Under t he
ci rcunst ances nat ur al not her made a
reasonabl e decision to care for that child's
needs. That deci si on I npact ed upon
appellant's future access to the child.
However, appellant had abandoned his rights
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to make demands when he had failed to step
forward to help care for the child s needs on
a prenatal basis as well as after it was
bor n.

All of the findings of the trial judge set forth above
which we are obligated to accept, anply support the concl usion
that the natural nother was justified in putting the baby up for
adoption instead of relying on appellant for support and
assistance in raising her. But they do not justify the natura
not her's deceiving the New York Conpact Adm nistrator and the
Surrogate Court as to the identity of appellant as the child's
f at her. Certainly nothing can excuse the grossly reprehensible
conduct of the lawer hired by appellees to represent the natural
nmot her, who assisted the natural nother in deceiving the
Surrogate Court and, in effect, withheld notice of the Surrogate
Court proceedings from appell ant. But for the natural nother's
fraudul ent conduct, which precipitated the renoval of Baby Grl
S. from New York while appellant's filiation case was pending
the Dutchess County Famly Court would have exercised its
exclusive jurisdiction over all matters concerning custody,
visitation, and support of Baby Grl S. Appel I ant petitioned
that court for custody of his daughter imrediately after he was
determned to be the baby's father, and the Famly Court awarded
hi m cust ody. By that time, however, because of the natural
mot her's false pleadings and affidavits in the Uster County
Surrogate's Court and her failure to notify appellant of the

proceedings in that court, the child had already been renoved
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from New YorKk. Consequent |y, appellant was deprived of custody
solely because of the natural nother's actions. And since the
adoption decree could not have been granted w thout a finding
that the child had been out of appellant's custody for at |east
one year (F.L. 8 5-312(b)(2)), the court could not have granted
the adoption decree had it not been for the natural nother's
conduct that deprived appellant of custody. Therefore, the trial
judge's assertion that the adopti on decree was not granted solely
because the natural nother deprived appellant of custody is not
correct; despite all of his other findings and conclusions, he
could not have issued the adoption decree if the natural nother
had not deprived appellant of any opportunity to obtain custody
of his daughter. F.L. 8 5-312(d)(2).

Furthernore, we believe that the trial judge wongly focused
his attention on appellant's failure to provide financial support
for the nother before the birth of Baby Grl S. F.L. 8 5-312
focuses on whet her appellant provides support for the baby, not
the nother. W further disagree with Judge Wiitfill's concl usion
that appellant failed to assume responsibilities of fatherhood.
| ndeed, the wuncontroverted evidence overwhelmngly indicates
quite the opposite.

There is not a scintilla of evidence throughout the |engthy
transcript indicating that appellant did not want to assune the
rol e of father. Appel  ant was not even inforned by the natura

mot her about the pregnancy until either three or five nonths
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after conception. \Wen first hearing that he was going to be a
father, appellant denonstrated inmmediate recognition of his
obligations of support by responding, "If you say | am the
father, I amthe father. | will live up to ny responsibilities."”
Appel  ant took the natural nother to the doctor's office on two
or three occasions. Moreover, appellant took the natural nother
to his honme to neet his famly. These facts, which were
undi sput ed, established appellant's admttance, recognition, and
acceptance of his responsibility to the child. There is
absolutely no evidence that appellant's famly was not open,
warm and friendly. In fact, appellant's nother invited the
natural nother to live with the famly in their three-bedroom
t ownhouse.

The trial judge commented that appellant's nother, foster
brot her, biol ogical brother, biological brother's girl friend and
baby, already lived at the townhouse. Those findings are not
supported by the record. Appellant's nother testified that only
appellant and his foster brother live in the townhouse.
Appel I ant's biol ogical brother and the brother's girl friend and
baby have their own place. Additionally, we find no support in
the record for the court's conclusion that appellant's hone is
| ess than desirable. A videotape of the hone was introduced into
evi dence. The vi deotape denonstrated a spacious, clean, and well
kept three bedroom townhouse in a nice suburban neighborhood.

Even assumng that appellant nust share a bedroom with his
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younger foster brother, we do not perceive that the physical
environnent is thereby rendered "l ess than desirable.”

It was the natural nother, and not appellant, who becane
aloof two nonths prior to the birth. The natural nother
testified that she did not want to see appellant anynore.
Appel lant, on the other hand, wanted to see the natural nother
and assune responsibility for Baby Grl S On  nunerous
occasi ons, appellant approached the natural nother's hone only to
be turned away by the natural nother's parents. As soon as he
heard of Baby Grl S.'s birth, appellant attenpted to visit the
child and her nother at the hospital, but was escorted out of the
hospital by security guards. Appellant never had an opportunity
to see his owm child. Desiring a role in raising Baby Grl S.,
appel lant pronptly filed an action for declaration of paternity
in New York Fam |y Court, Dutchess County. Wiile many fathers in
simlar circunstances would deny paternity in order to avoid
financial obligations to support the child, appellant was at the
courthouse four days after the birth of Baby Grl S. saying, "
want to assune responsibility for nmy child.”

After Baby Grl S.'s birth, appellant nmade nunerous attenpts
to see the natural nother and the child but again was turned away
by the natural nother's parents. The natural nother did not want
to have anything to do with appellant, and repeatedly avoided
him Appellant was not even aware until long after the fact that

hi s daughter had been put up for adoption and renoved from New
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York by appellees. Appellant was not served with notice of the
consent proceedi ngs before the New York Surrogate Court, U ster
County. It was nore than six nonths later that appellant |earned
of appellees' identity when they contacted him to set up a
nmeet i ng. Appel | ant never consented to the adoption. Even when
appellees net appellant at a diner in New Paltz, New York,
appel  ant made abundantly clear that he was opposing the adoption
and wanted to raise his own child.

Appellant relied on the legal systemto his detrinent. He
filed an action for declaration of paternity four days after the
child's birth, but was not given an order of filiation until
thirteen nonths |ater because appellees canceled several blood
tests. Apparently perceiving that appell ees would not accept any
support from himor allow himto visit Baby Grl S., appellant
believed that his only recourse was through the court system
Refusing to consent to the adoption, appellant retained counse
in Maryland and in New York to oppose it. Ti me passed, and by
the tinme the adoption proceeding was heard in Harford County
Circuit Court, Baby Grl S. was alnost two years old. The tria
judge then took an inordinate anount of tine to decide the case;
Baby Grl S. was alnost three when the circuit court issued the
adopti on decree.

e bel i eve t hat appel lant's actions wer e utterly
i nconsistent wwth a conclusion that he was a father who did not

want the responsibilities of fatherhood. The trial judge's
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conclusion that appellant's actions were "not substantial steps
toward actually caring for the child" was clearly erroneous, the

evi dence being overwhelmngly to the contrary.

Appellant's desire to raise his child was illustrated by his
testinony:
First of all, | nean, anybody that has been
in ny situation, you can't really explain.
It's hard to explain. It's hard to

understand the way | feel, to know that you
have a daughter out there, a little girl,
t hat does not even know who her real father
is, and natural nother not being there for
her day in and day out, not know ng what
she' s doi ng.

First of all, | never saw her wal k. | nean,
| never saw her take her first step. It's
enotional --it's just a feeling that |
woul dn't put ny worst eneny through. | nean,
to | ose your daughter and to go through these
procedures, dragging on and on, | lost two
years of ny daughter's life. | don't want to
| ose any nore.

| feel as though | have every right in the

world, in the law system to have ny

daughter. | feel as though | could give her

just as nmuch love, financial, physical

mental, whatever it takes, to raise ny

daughter. She is well provided for. There

is no problemthere.
The adoption statute requires both parents' consent in order to
ef fectuate an adoption. Section 5-312 created an exception,
all ow ng a nonconsensual adoption only when the four previously
di scussed criteria are net. It is clear fromthe | anguage of the
statue that the General Assenbly did not want to deprive a
natural parent of the rights of parenthood solely because the

ot her natural parent wanted it that way. Appel | ant has al ways
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unequi vocally stated that he wants to raise his daughter; the
natural nother's actions have deprived him of that right.
"[B] ecause of the harsh consequences of a decree of adoption we
have often said that it wll not be granted over parental
objection unless it is clearly warranted."” In re Adoption No.
11137, 106 M. App. at 328 (quoting Dawson v. Eversberg, 257 M.
308, 313, 262 A 2d 729 (1970)).

We conclude, therefore, that the trial court erred in
granting the decree of adoption w thout appellant's consent and
over his objection. W would reverse for that error were we not
reversing and directing dismssal of the adoption petition for
vi ol ation of the | CPC.

For the reasons set forth above, the judgment of the circuit
court is reversed and the case is remanded for entry of an order

di sm ssing the adoption petition.

JUDGVENT REVERSED AND CASE REMANDED
FOR ENTRY OF AN ORDER DI SM SSI NG
THE PETI TI ON FOR ADOPTI ON.

COSTS TO BE PAI D BY APPELLEES.
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This is nost assuredly a painful case. | ndeed, no
"Sol ononi c" solution is available as we try to resolve this
profoundly difficult matter, in which we consider the interests
of the biological father, the adoptive parents, and Baby Grl S
The panel mpjority acknowl edges that, in a case involving a
violation of the Interstate Conpact for the Placenent of Children
("ICPC"), "the trial court has the discretion to nake a case-by-
case determ nation based on the facts and circunstances before
it." Maj. op. at 31. | respectfully dissent because, upon
review of the trial judge's painstaking, well-reasoned, sixty-
three page opinion, it is evident that his factual findings are
not clearly erroneous and that he did not abuse his discretion

Therefore, his decision should be affirned.

l.

Bal ancing all the facts, circunstances, and equities, the
trial court was entitled to conclude that the I CPC violation was
unintentional and that it did not warrant dismssal of the
adoption petition. In making this decision, the trial judge did
not err.

The panel majority correctly observes that "[a] major factor
in every case, of course, is the best interests of the child."
Maj . op. at 31. | ndeed, as the Court of Appeals said in In re
Adoption No. 10087, 324 Md. 394, 411 (1991), the sem nal Maryl and
case on the ICPC, "The "golden rule' of adoption in Maryland is,

and has always been, the best interest of the child." In its
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resolution of the [1CPC violation, however, the majority

essentially concludes, as a matter of |1 CPC policy, that the "best

interest of the child" is actually the best interest of children
in general, as opposed to the particular child before the court.
For exanple, the mpjority states: "Continued violations of the
| CPC will jeopardize the "best interests of the child."'

[Vl]iolations of the ICPC are contrary to the “best interest of
the child" and nust be deterred.” Maj. op. at 37. The panel

majority also relies on the opinion of the New York Fam |y Court

that ""the general welfare of children illegally transported over
state lines wll be pronoted by strict enforcenent of the
|.C.P.C. and the discouragenent of its evasion.'" Maj. op. at

39, quoting In re Adoption of Jon K, 535 N.Y.S. 2d 660, 662 (N.Y.
Fam C. 1988) (enphasis supplied). Thus, although the mgjority
contends otherwise, see mj. op. at 31, the wupshot of its
analysis is that, for anything other than a de mnims |CPC
viol ation, prophylactic dismssal of an adoption petition is
required.

Certainly, the inportance of enforcenent of the |ICPC cannot
be overstat ed. But "[t]he fact that the |ICPC had been viol ated
in this case does not mandate dismissal; rather it indicates the
need for a pronpt determination of the best interest of this
child." In re Adoption No. 10087, 324 M. at 412. ( Enphasi s

supplied). Therefore, the proper focus here is not the interest
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of a hypothetical child. Rat her, we nust focus wupon the
interests of Baby Grl S.

Clearly, the trial court nust have discretion to bal ance the
type and gravity of an ICPC violation with the child s best
interests, in light of all the facts and circunstances in the
particul ar case. "Di scretion" has been defined as "a reasoned
deci si on based on the weighing of various alternatives." Judge
v. Rand T Construction Co., 68 Ml. App. 57, 60 (1986). "[When
t he consequences of a particular exercise of discretion are
clear, i.e., one result is clearly unjust and the other, clearly
not, the limts of the exercise of discretion are narrow"
Thodos v. Bland, 75 Md. App. 700, 712 (1988) (enphasis supplied).
But "when the consequences are not so clear, i.e., no result is
clearly just or unjust, the limts of the exercise of discretion
are considerably broader.™ | d. In such a situation, "we wll
not find an abuse of discretion whichever way the trial court may
choose to exercise discretion.”" 1d.

While the majority recognizes the discretion vested in the
trial court, it nonetheless rejects Judge Wi tfill's exercise of
that discretion under the guise of abuse. Appel l ate review of
di scretionary decisions is deferential, however. As the Court of
Appeal s stated alnost half a century ago, questions within the
discretion of the trial court "are nuch better decided by the
trial judges than by appellate courts, and the decisions of such
judges should only be disturbed where it is apparent that sone

serious error or abuse of discretion or autocratic action has
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occurred.” Nort hwestern National Insurance Co. v. Sanuel R
Rosof f, Ltd., 195 M. 421, 436 (1950). See also Petrini v.
Petrini, 336 Ml. 453, 469-70 (1994) (child custody determ nations
reviewed for abuse of discretion). That the |CPC does not
contain a penalty provision applicable to the facts of this case
is yet another reason why we should uphold the trial court's
determ nation not to dismss the adoption petition.

Judge Whitfill's thorough opinion evidences that he
considered the evidence, the issues, and the equities.?3 He
expressly found that any violation of the I CPC was unintentional
and unknowi ng, that the biological father's |legal rights had been
protected, and that neither Maryland nor New York had any
interest that would be served in dismssing the petition. He
al so specifically found that the adoptive parents acted in "good
faith" in bringing Baby Grl S. to Maryland only after they were
orally advised that the conpact adm nistrator had approved the

pl acement of the child in Maryland.* 1In addition, he pointed to

3 Wiile there are, of course, inordinate tine pressures upon
the trial court, it is regrettable that so many nont hs el apsed
fromthe tine the trial ended until the time that the court
i ssued its opinion.

4 The adoptive nother testified:

[ APPELLEES' COUNSEL]: Did you understand the Conpact
Adm nistrator did clear it for you are [sic] to return
to Maryl and?

APPELLEE MOTHER: Yes.
[ APPELLANT' S COUNSEL]: Did you get perm ssion from
Maryland to bring the child here?
(continued. . .)
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the fact that appellees hired an attorney in New York to file the
appropriate docunents to obtain conpact approval, which were then
transmtted to Maryl and. Further, the New York conpact office
apparently asked the Maryland conpact office to call wth a
verbal approval, which was consistent with appellees' version
that they were orally advised of the approval to bring the baby
to Maryl and. Moreover, in the letter from Sharon Hackett,
Maryland's Interstate Conpact admnistrator, to New York's
Adm ni strator, dated May 27, 1992, the bringing of Baby Grl S
to Maryl and was described as "a mxup." Finally, Judge Witfil
found that appellees were already an approved foster famly and
"had actually had foster children placed in their hone."

Judge Whitfill's findings on this issue are clear:

We therefore find that it is uncontradicted that

[ appel | ees] enpl oyed an attorney to file for Interstate

Conpact approval, that the application was transmtted

to the State of Maryland Conpact Adm nistrator, that

t he baby was not noved from New York to Maryland unti

[ appel | ee] had been verbally advised that conpact

approval had been given, that [appellee] relying in

good faith upon that communication brought the baby to

Maryl and, that [appell ees] had been previously approved

as a suitable hone for placing foster children and that

[appellees] are in fact...suitable parents for a
pl acenent of a child such as the one in question.

4(C...continued)

APPELLEE MOTHER: Yes. Wy do you think | stayed in New
York City for two weeks? | stayed in New York until

had approval to cone down here.

The trial judge was entitled to believe the testinony of the
adoptive nother. See Hale v. Hale, 74 Ml. App. 555, 569, cert.
deni ed, 313 MI. 30 (1988) ("Assessing the credibility of
Wi tnesses is the role of the trial court, not the appellate
court.").
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W believe that the Court of Appeals in Re
Adoption 10087, 324 M. 394, 597 M. 456 (1991) has
instructed us that under these circunstances we shoul d
not return the baby to the State of New York while the
wheel s of bureaucracy grind. Section 5-602 of the
Famly Law Article tells us that one of the purposes of
the act is to see that each child requiring a placenent
recei ves maxi mum opportunity to be placed in a suitable
envi r onnent wth per sons havi ng appropriate
qualifications and facilities to provide a necessary
and desirable degree and type of care. That purpose
has certainly been nmet in this case.

We find that the petitioners acted in good faith.
W find that the interest of the child would not be
served by returning the child to New York until the
conpact approval is given. Further we find no interest
in the State of Miryland that overrides the best
interests of the child. The State of Maryland was
aware of this proceeding and has asserted no interest
that needs to be protected vis a vis this particular

chi | d. W therefore conclude, in light of In re
Adoption 10087[,] that the failure to conplete the
Interstate Conpact process, is not a bar to this
adopt i on.

(Italics added; underlining in original).

Moreover, as shall be discussed in nore detail, infra,

t he

court concluded that Baby Grl S. should not suffer for the cause

of

the | CPC. In reaching that decision, Judge Witfill

consi dered appellant's conduct and the testinony of the court

appoi nted expert

she were uprooted. Judge Whitfill thus said:

Therefore, when it cones to considering the conduct of
[ natural nother] versus the conduct of [appellant] we
do not feel that [appellant] is entitled to conplain.
The only reason this child should be noved from the
home of [appellees] to the hone of [appellant] is to
correct sonme injustice perpetrated on [appellant] by
[ natural nother], [appellees], or one or nore of the
State authorities. Al though [natural nother] was not
totally truthful when she denied know edge of the
wher eabouts of [appellant], she was not perpetrating an
injustice upon him Further, neither the State of New

regarding the probable trauma to the child

i f
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York nor the State of Mryland has denied him any

substantial right. He sinply did not nove quickly

enough to plan for and provide a honme for an infant

chil d. Sonmeone else is now doing that task and doing

it well. It would be a grave injustice to the child to

require her to break the bonds she has established with

the [appellees] to correct any injustice we mght

percei ve as having been done to [appellant].
(Enphasi s supplied).

The court's decision rests on factual findings supported by
the record and represents an appropriate exercise of discretion,
"a reasoned decision based on the weighing of various
alternatives."” Yet the mpjority engaged in appellate fact
finding and then substituted its judgnent for that of Judge
Whitfill. For exanple, the majority disregards the evidence that
appel l ees acted in good faith and finds as a fact that the |1CPC
was violated "know ngly" by either appellees or their attorney.
Mpj . op. at 31.°

While there is certainly evidence in the record that "[t]he

illegal renoval of Baby Grl S. from New York greatly inpaired

the rights of the natural father to have custody of Baby Grl

> The majority asserts that the adoptive parents falsely
asserted in the adoption petition, filed on May 22, 1992, that
they had conplied with the I1CPC and were awaiting approval to
bring the child to Maryland. They point, inter alia, to the
adoptive father's testinony that the child was brought to
Maryl and on or before May 18, 1992. The petition was signed by
t he adoptive parents under penalties of perjury, but the record
extract does not reflect the date on which it was signed.
Certainly, the date of filing by appellees' attorney does not
necessarily correspond to the date the petition was signed;
appel l ees’ statenments may well have been true when nade.
Mor eover, the adoptive nother specifically testified that she
remai ned in New York for two weeks and did not proceed to
Maryl and until|l advised that it was |awful for her to do so. The
court found her testinony credible.
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S.," mpj. op. at 32-33, the trial court relied on evidence that
cuts the other way. For exanple, appellees filed their petition
for adoption less than three weeks after the child' s birth. They
duly naned appellant as the natural father, noted that his
consent had not been obtained, and provided his full nanme and
address to the court. Wthin less than one nonth, the court
issued to appellant the first of four show cause orders. Wth
respect to the initial attenpt to serve him appellant failed on
several occasions to claimhis certified mail. Subsequently, a
private process server nmade repeated attenpts to serve appell ant,
but appellant never returned the process server's telephone
calls. Utimately, alnost an entire year el apsed before service
was achi eved upon appel | ant.

Additionally, the trial court considered that appellant
personal ly spoke with appellees' Miryland attorney in Septenber
1992 and net with appellees in New York in Novenmber 1992. It is
thus undisputed that, nonths before appellant was served, and
while Baby Grl S. was still an infant, appellant had actual
know edge of the adoption proceedings in Maryland. Yet he never
filed an objection to the adoption until June 1993. Mor eover
appellant did not file an action for custody until March 1994; by
that time, the child was twenty-two nonths old. Further, he did
not file for visitation until Septenber 1994, after the trial in
Maryl and had al ready concl uded.

The foregoing establishes that Judge Whitfill reasonably

concluded that Baby Grl S. should not be nade a martyr for the
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| CPC. H s decision was an appropriate exercise of judicial

di scretion and should be affirned.

.

| disagree with the panel majority's conclusion that Judge
Whitfill erred by termnating appellant's parental rights and
approving the adoption. The nmajority correctly notes the
fundanmental right of a biological parent to raise his or her own
child. See mj. op. at 41, But the case law has also
established that there are occasions in which the natural
parent's right to raise the child nust yield to the child s best
interests. \What the New York Court of Appeals stated in the oft-
cited case of Bennett v. Jeffreys, 40 N Y.2d 543, 546, 387
N.Y.S. 2d 821, 824-25, 356 N E 2d 277, 281 (1976), is pertinent
her e:

The day is long past in this State, if it had ever

been, when the right of a parent to the custody of his

or her child, where the extraordinary circunstances are

present, would be enforced inexorably, contrary to the

best interest of the child, on the theory solely of an

absolute legal right. Instead, in the extraordinary

circunstance, when there is a conflict, the best
interest of the child has always been regarded as

superior to the right of parental custody. | ndeed,
anal ysis of the cases reveals a shifting of enphasis
rather than a remaking of substance. This shifting

reflects nore the nodern principle that a child is a
person, and not a subperson over whomthe parent has an
absol ute possessory interest. A child has rights too,
sonme of which are of a constitutional nmagnitude...

(Enphasi s supplied).
In Ross v. Hoffman, 280 M. 172 (1977), which involved a

custody contest between a parent and third-parties who had
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extensively cared for the child, the Court adopted the principle
enunci ated in Bennett. It said: "Qur decisions nmake clear...that
the right of a parent to the custody of the child would not be
enforced inexorably, contrary to the best interest of the child,
on the theory of an absolute legal right." 280 M. at 176.
Thus, it is firmy settled in Maryland that, "while the parents
are ordinarily entitled to the custody of their mnor children by
the natural law, the common law, and the statute, this right is
not an absolute one, but may be forfeited where it appears that
any parent is unfit to have custody of a child, or where sone
exceptional circunstances render such custody detrinental to the
best interests of the child." Ross v. Pick, 199 M. 341, 351
(1952) (enphasis supplied). Accord Ross v. Hoffrman, 280 M. at
178-79; Lipiano v. Lipiano, 89 M. App. 571, 577 (1991), cert.
denied, 325 M. 620 (1992); Boothe v. Boothe, 56 M. App. 1
(1983). See generally John F. Fader, Il & Richard J. Glbert,
MARYLAND FAM LY LAW 8 5-5 (2nd ed. 1995).

These principles apply with full force in the adoption
context. In In re Adoption No. A91-71A, 334 Md. 538 (1994), the
Court recogni zed that, although the decision on whether to grant
an adoption petition nust "be made with due regard to the rights
of the natural parent,”

we have al so nade clear that the controlling factor, or

guiding principle, in adoption and custody cases is not

the natural parent's interest in raising the child, but

rather what serves the interests of the child.... W

have said that in all cases where the interests of a
child are in jeopardy the paranount consideration is
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what will best promote the child's welfare, a
consideration that is of transcendant inportance.

ld., 334 Md. at 560, 561 (citations and internal quotation marks

omtted).
In the case before us, Judge Wiitfill explicitly found that
"extraordinary circunstances" were present, and that they

warranted the granting of appellees' petition for adoption. His
decision was not based only on his assessnent of appellant's
unfitness as a parent; rather, he also concluded that this case
presents exceptional circunstances within the neaning of Ross v.
Hof f mran and Bennett v. Jeffreys. The trial court stated in its
opi ni on:

We find that there are exceptional circunstances why

the child should not be turned over to her biologica

father which include his failure to develop a plan for

the care of the child prior to the child's birth, his

failure to provide for nedical care for the nother

prior to the child s birth, his failure to provide care

and support for the child since the tinme of its birth,

his |l ack of capacity to neet the needs of the child and

the fact that the <child is well bonded to the

petitioners and has no bond to the respondent. These

factors are independent of anything that the natura

not her di d.

In nmy view, Judge Whitfill's decision rests upon factua
findings that are not clearly erroneous. Nor did the court abuse
its discretion. Therefore, the trial court's decision should not
be di st urbed.

Md. Code (1984, 1991 Repl. Vol.), 8§ 5-312(b) of the Fanmly
Law Article ("F.L."), contains the criteria for an independent
adoption when a natural parent objects. Under this provision,

the child nmust have been in the "physical care, custody, or
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control" of the petitioner for at |least six nonths and the court
must first find by clear and convincing evidence that each of the
following criteria is met: (1) "it is in the best interests of
the child to termnate the natural parent's rights as to the
child" (F.L. 8 5-312(b)(1)); (2) "the child has been out of the
custody of the natural parent for at least 1 year" (F.L. 8 b5-
321(b)(2)); and (3) "the child has devel oped significant feelings
toward, and enotional ties wth, the petitioner" (F.L. 8§ b5-
312(b)(3)). Fourth, the court nust also find, by clear and
convincing evidence, that at |east one of the followng three
criteria is nmet: (a) the natural parent "has not naintained
meani ngful contact wth the child during the tine the petitioner
has had custody despite the opportunity to do so" (F.L. 8 b5-
312(b)(4)(1)); (b) the natural parent "has repeatedly failed to
contribute to the physical care and support of the child although
financially able to do so" (F.L. & 5-312(b)(4)(ii)); or (c) the
natural parent "has been convicted of child abuse of the child"
(F.L. 8 5-312(b)(4)(iii))."

The issue of the child s best interests, enbodied in F.L. §
5-312(b)(1), occupied nuch of the trial court's analysis.’
Central to the court's decision is its unflinching conclusion

that the best interest of Baby Grl S. conpels termnation of

6 After the trial court rendered its decision, the General
Assenbly enacted F.L. 8 5-312(b)(4)(iv).

"1t is undisputed that "the child has been out of the
custody of the natural parent for at least 1 year" and had been
in the custody of the petitioners for at |east six nonths.
Therefore, these factors need not be addressed.
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appellant's parental rights and approval of the adoption.
| ndeed, the court wunequivocally concluded that "[t]here is no
question in our mnd that it is in the best interest of the child
that she remain with appellees."® The trial court did not err in
its consideration of F.L. § 5-312(b).

It is the trial judge's function to resolve conflicts in the
evi dence. H s factual findings should not be disturbed unless
they are "clearly erroneous." See In re Adoption No. A91-71A,
supra, 334 Ml. at 564; Wansley v. Wansley, 333 M. 454, 462
(1994). See also Styka v. Styka, 257 M. 464, 469 (1970) (where
trial judge, who was presented with two essentially different
stories, saw witnesses and heard them testify, reviewng court
could not say that his judgnent as to the witnesses' credibility
was clearly erroneous); Kerber v. Kerber, 240 M. 312, 316-17
(1965); Thurlow v. Thurlow, 212 M. 222, 227 (1957); Sullivan v.
Sul l'ivan, 199 Md. 594, 600-01 (1952); Fantasy Valley Resort, Inc.
v. @Gylord Fuel Corp., 92 M. App. 267, 275, cert. denied, 328

Md. 237 (1992) (weighing of evidence and credibility of w tnesses

8 Judge Wiitfill was overwhel mingly convinced that his
deci sion regarding the best interests was correct. He said:

Had the only issue in this case been the question of
best interests of the child, we would have decided the
matter fromthe bench the day the trial was conpl eted.
Qur concerns have run not to the issue of best
interests of the child but to the inpact of our

deci sion upon the legal rights of [appellant]. . . .It
is the concern for his legal rights. . .that has caused
us to struggle with this matter.
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are matters for trial court, and will not be disturbed on appea
unl ess clearly erroneous).

In resolving conflicts in the evidence, it is the trial
judge's prerogative to draw reasonable inferences from the
evi dence present ed. See Mercedes-Benz v. Garten, 94 M. App.
547, 556 (1993) (in reviewing the |ower court's factual findings,
we will assune the truth of all evidence, and all reasonable
i nferences therefrom that support the court's decision); Holly
v. Maryland Auto Insurance Fund, 29 M. App. 498, 506 (1975)
(trial court's conclusion nust stand if there is any conpetent,
mat eri al evidence that directly or by reasonable inference tends
to justify that conclusion). See also Larnore v. Larnore, 241
Md. 586, 589 (1966). Mbreover, we nust uphold the trial judge's
deci sion unl ess he has abused his discretion. See In re Adoption
No. 11137, 106 M. App. 308, 314 (1995). As | see it, Judge
VWhitfill's decision passes nuster on all fronts.

A review of the record establishes that the court's decision
was well founded. To establish and underscore the trial court's
careful consideration of the evidence and its proper exercise of
di scretion, | nust rely heavily on the trial court's opinion.

The natural nother testified that, during her pregnancy,
appellant was uninterested, did not provide financial or other
support for her (beyond taking her to the doctor twice), and did

not try to develop a plan for the care or raising of the couple's



-15-

child.® Judge Wiitfill believed the natural nother's version of

°® The follow ng testinony of the natural nother is relevant:

[ APPELLEES' COUNSEL]: Did he ever offer any support to
you during the pregnancy?

NATURAL MOTHER: He offered a couple of tinmes, but all
he did was offer. He never did anything.

[ APPELLEES' COUNSEL]: Tell nme what he said when he nmade
the offers?

NATURAL MOTHER: He would say "I could take you to the
doctors.” That was about it.

[ APPELLEES' COUNSEL]: Did he ever offer to provide you
wi th any financial support?

NATURAL MOTHER: His nother did. She said | could live
with them but that's all she said.

[ APPELLEES' COUNSEL]: Did she offer you any noney?
NATURAL MOTHER: No.

[ APPELLEES' COUNSEL]: Did [appellant] ever say you
could live at his house?

NATURAL MOTHER: | don't believe he did, no.

[ APPELLEES' COUNSEL]: You said he offered to take you
to the doctor. Did he, in fact, take you to the
doctor ?

NATURAL MOTHER: Only tw ce.

* * %

[ APPELLEES' COUNSEL]: Wiy didn't you want to see hin®

NATURAL MOTHER: Because | made up ny m nd what | wanted
to do with the child.

* * %

[ APPELLEES' COUNSEL]: How did you cone to choose
adoption for the child?

NATURAL MOTHER | knew | didn't have any support from
hi m because he al ways said he would do things, but he
never did. | didn't have any noney. | was still in
school

(continued. . .)
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events. I ndeed, he said that the nother "inpressed us as a
sincere young lady," and he added, "W accept as true her
characterization of [appellant] as not providing anything other
than talk toward the care and planning for care of the baby.” On
the other hand, the court did not find appellant particularly
credi bl e. For exanple, the court noted that appellant "has
alternately claimed an ability to provide properly for the child

and to be indigent. In fact, he provided nothing toward the

°C...continued)
(Enphasi s supplied).

* * %

[ APPELLANT' S COUNSEL]: Wy didn't you want himto see
t he baby or you?

NATURAL MOTHER: Because he wasn't interested, so he
hasn't called nme in three or four nonths, so | didn't
want himto see the baby.

[ APPELLANT' S COUNSEL]: It was his child?

NATURAL MOTHER: He didn't do anything throughout ny
pregnancy.

* * %

[ APPELLANT' S COUNSEL]: Wy did he take you twice [to
t he doctor]?

NATURAL MOTHER He st opped.

[ APPELLANT' S COUNSEL]: If he didn't care, why would he
t ake you once?

NATURAL MOTHER: | think he |lost interest. | didn't
t hi nk he cared anynore.

[ APPELLANT' S COUNSEL]: Didn't he tell you he would do
what ever you wanted himto do?

NATURAL MOTHER: Yeah. He always said things but he
never did anyt hi ng.

(Enphasi s supplied).



-17-

financial support of the child or toward the physical care of the
child."

Appellant's failure to support the nother of the couple's
child during pregnancy, or to make any plans for the child's
future, indicated to the court that appellant was unwilling to
assunme, or incapable of assumng, the responsibilities of
par ent hood. The mgjority says, "[We believe that the trial
judge wongly focused his attention on appellant's failure to
provi de financial support for the nother before the birth of Baby
Grl S F.L. 8 5-312 focuses on whether appellant provides
support for the baby, not the nother." M. op. at 45.

But the | anguage of F.L. 8 5-312(b) speaks to the child. As
the trial judge observed, appellant's conduct during the period
of expectancy is a relevant factor for the court's consideration.
See In re Adoption No. A91-71A, supra, 334 M. at 563. By
failing to support the wonman who was carrying his child,
appel lant revealed his own inadequacies as a woul d-be father.
Logically, evidence as to appellant's conduct could not be
restricted solely to events occuring after the birth of the
chil d. Indeed, in In re Adoption No. A91-71A, the Court
explicitly said that evidence of a natural father's abandonnent
of the child before the child's birth is a relevant factor in
determ ning the existence of exceptional circunstances. 1d., 334
Mi. at 563. Chief Judge Murphy wote for the Court:

A man who deserts the expectant nother, aware that

there is a substantial possibility that he is the
father of her child, |eaving her dependent upon others,
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with no regard for her prenatal care or concern as to

whet her the nother will have an abortion or carry the

child to term thereby shows a distinct |ack of regard

for the future well-being of both the nother and child.

ld., 334 M. at 563-64. Thus, the court below did not err in
consi dering evidence of appellant's conduct during the natura
not her' s pregnancy.

In any event, the trial judge did not focus only on
appellant's failure to provide support during the pregnancy.
| nstead, that was but one of the many factors on which the court
relied. Appellant conceded that, even after the baby was born

he did not buy formula, clothes, or diapers, although he thought

the baby was still in New York with the natural nother. 10

10 The followi ng colloquy is relevant:

[ APPELLEES' COUNSEL]: Did you buy fornmula for the baby?
APPELLANT: No.

[ APPELLEES' COUNSEL]: Did you buy diapers for the baby?
APPELLANT: No.

[ APPELLEES' COUNSEL]: Did you buy clothing for the
baby?

APPELLANT: No.

* * %
[ APPELLEES' COUNSEL]: Did you ever discuss with

[ appel l ant] or did he ever discuss getting married with
you?

NATURAL MOTHER: No, he didn't.

[ APPELLEES' COUNSEL]: Did you ever ask himto pay any
bills for you?

NATURAL MOTHER: No.
* * *[ APPELLEES' COUNSEL]: Did he ever
offer to pay child support?
(continued. . .)
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Judge Whitfill also considered as bizarre the circunstances
of the one occasion in which appellant took the natural nother to
his own nother's house, left her there with people whom she did
not know, and then never cane back.!! Early the next norning
the natural nother, who was then about six nonths pregnant, had
to walk sone two mles to a hospital to call home for a ride
Judge Wiitfill wote: "He took her to his home on one occasion
but left her in a crowded house with persons who were strangers
to her wthout advising her he was |leaving and w thout |eaving
any nessages as to where he was going. This only added to her
belief that [appellant] could not be trusted to provide a stable

environnent for her and the child."

10, .. conti nued)
NATURAL MOTHER: No.

* * %

[ APPELLEES' COUNSEL]: Have you ever received any
financial support or financial support for [Baby Grl
S.] from[appellant]?

APPELLEE MOTHER: No, we haven't.

[ APPELLEES' COUNSEL]: To the best of your know edge,
has he nmade any efforts to provide financial support?

APPELLEE MOTHER: No, he hasn't.

1 The natural nother testified:

NATURAL MOTHER He just left ne there. He went
somewhere. He didn't tell me where he went.

* * %

[ APPELLEES' COUNSEL]: Did he cone hone that evening?
NATURAL MOTHER: No.
* * %

[ APPELLEES' COUNSEL]: Wen did you | eave?

NATURAL MOTHER: I n the norning.
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Additionally, the trial judge had substantial concerns about
appellant's maturity. He said: "[Appellant] tries to present an
i mge that he was enthusiastic about being a father, that he was
anxi ous to support and pay nedical expenses for his child and
[natural nother] that he very much |loves his daughter.” Again,
t he judge concluded that appellant did not provide "anything but
talk" to the natural nother during her pregnancy. The court
st at ed:

We see [appellant] as immture in his outlook on life
and grandiose in his thinking. Wile having offered no
nmoney for nedical expenses for [natural nother] and the
child, and while claimng indigence when he initially
appeared in this <court, he clained to be well-
established in his job, well liked by all involved,
destined to advance to a managenent position and to
earn $35,000.00 per year by the end of 1994. He
clainmed that his nother was going to sell her house on
Stout Court to him Later, when confronted with the
magni t ude of the outstanding nortgage, he clained that
she would give him the house. He clained to have a
401(k) Plan for the benefit of the child. On cross-
exam nation he acknow edged that he had not started a
401(k) Plan but only had an intent to do that in the
future. 12

12 The foll owi ng colloquies are rel evant:

[ APPELLEES' COUNSEL]: Are you going to buy [appellant's
not her's house] from her?

APPELLANT: Yes.

[ APPELLEES' COUNSEL]: Wat do you think the house is
wor t h?

APPELLANT: House coul d be sonewhere--%$130, 000.

[ APPELLEES' COUNSEL]: How nuch noney do you earn?

* * %
APPELLANT: | nmke $10.95 an hour. * k%
APPELLANT: | am a cashier at the noment.
* * %

(continued. . .)
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Judge Wiitfill also wote:
[ Appellant]...in our judgnent is enotionally inmmture
and has no real concept as to the responsibilities of
parenting a child....He believes it will be fun to be a
par ent . He has grandiose ideas as to how he wll
advance and how he will be able to provide a hone for
this child. In fact, he has done little to think

t hrough the process of being physically as well as
financially responsible for the child.

The court was also troubled by appellant's failure to
provide the natural nother with his last nane. The panel
maj ority seens to suggest that the natural nother could have
easily investigated and determ ned appellant's |ast nane. The
point, however, is that appellant's decision to play ganes with

his last nanme with the young woman who was carrying the couple's

child supports the trial court's conclusion concerning
appellant's immturity and lack of genuine interest. | ndeed,
Judge Whitfill found it "strange" that "a man would claim his

| ove and affection for a child but would believe that the nother
of that child, while carrying the child, had no need to know his
| ast nanme."” The court concluded that appellant did not disclose
his last name to avoid having to reinburse the New York
Departnent of Social Services for expenses incurred by the nother
in connection with the child.

As with the court's other factual findings, we nust defer to

Judge Whitfill's conclusion about appellant's "imuaturity." The

2, .. continued)

| make--this tinme | grossed--%$21, 000, but every 500
hours | get a raise, and then | top out at $32,000 a
year.
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conclusion was based, at least in part, on Judge Witfill's
assessnment of appellant's deneanor, which is precisely a mtter
within the province of the trial court. | ndeed, in Petrini v.
Petrini, supra, 336 M. at 470, the Court said: "Particularly
inportant in custody cases is the trial court's opportunity to
observe the deneanor and the credibility of the parties and
W t nesses. "

Furt her support for the court's conclusion that it is in the
child s best interest to approve the adoption conmes from evi dence
about appellees and the child' s relationship with them Evidence
of "the length of tinme that a child has been with the prospective

adoptive parents and the strength of the attachnent between the

child and the prospective adoptive parents”" 1is a relevant
consideration in contested adoption cases. In re Adoption No.
A91-71A, supra, 334 M. at 562. Judge Whitfill properly

considered the evidence before him and said: "The child has
devel oped. .. significant feel i ngs t owar d and ties wth
[ appel | ees] . They are the only parents she has known. She
identifies wwth them as her nommy and daddy. Again, not only is
the evidence clear and convincing, it is wuncontradicted and
undi sputed."” (Enphasis supplied).

In reaching its conclusion, the trial court considered the
testinony of Ms. Jean Kushner, an L.C.S.W, who was the court-
appoi nted expert. She said that appellees were "fit and proper
parents." Simlarly, the court considered the view of the

child s court-appointed attorney, who recommended that the best
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interests of the child would be pronoted by all ow ng appellees to
adopt her. Thus, Judge Wiitfill said: "[Appellees] are
conpetent, caring parents with adequate resources and an adequate
hone to properly care for the child in question. The testinony
of the friends and famly, together with the report of Ms.
Kushner, show that the child has bonded to [appellees] in a
I oving and healthy way and that the child sees [appel |l ees] as her
parents.”

Judge Whitfill was, however, understandably troubled by
appellant's conplete failure to cooperate with M. Kushner, who
was thus never able to evaluate appellant. The court said:
"Ms. Kushner testified that she sent two letters to [appellant]
inviting himto contact her so that she could include himin the
i nvestigation and that she received no response.”

The trial judge was al so obviously troubled by appellant's
total lack of appreciation for the trauma the child wll
i nevitably experience if she is uprooted fromthe only famly she
has ever known. |In this regard, the court noted:

Ms. Kushner. . .said on the other hand that there is
no question that renoval of the child fromthe hone of
[ appel | ees] would be a severe trauma to the child.

She also made it clear that she does not advocate
removing children from loving honmes when they have
bonded since bonding is the bedrock of healthy human
devel opment. She testified that the prisons are filled
with people who have never bonded to a parent figure.
What happens in early life is crucial to healthy
devel opment without regard to nenory.

(Enphasi s supplied).
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Ms. Kushner also testified that the child would grieve for
appellees if she were renoved from them Yet, as the court
observed, appellant did not understand the significance of the
grieving process, and thought that the child would quickly forget
her 1oss.?®3 In view of the testinony, the court expressed
concern that appellant's insensitivity would not help the child
with her transition. He stated: "This |ack of concern nakes it
highly unlikely that he would help the child nmake a neani ngfu
transition from the adoptive parents to hinself if custody were
awarded to him"

Regarding the other factors set forth in F.L. 8 5-312(b),

there is no dispute that the criterion stated in F.L § b5-

312(b)(3) -- that the child "has devel oped significant feelings
toward and enotional ties wth" appellees -- has been satisfied.
Judge Whitfill ~correctly wote: "In fact, the adequacy of

13 The followi ng testinony of appellant is relevant:

[ APPELLANT] : [ T] he baby has been with themfor two
years but she is at the age now where she will easily
forget. She will cry for a couple days. . . . [H ow
many of us remenber what we did at a year and, |ike,
seven nonths. How many of us really renenber? She
will forget about [the appellees]. . . . She wll
never know it will just -- it wouldn't even be a vague
nmenory.

THE COURT: You don't think there will be any damage
to her?

[ APPELLANT] : Not at all . . . . I don't think it
woul d be any enotional strain on her, psychol ogical or
anything. | don't think she would have any probl em

She will adapt to nmy famly right away. She won't even
remenber this.
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[ appel | ees'] parenting and the fact that the child has bonded to
themis not seriously contested by [appellant]."

Wth respect to the disjunctive factors in F. L. 8§ b5-
312(b)(4), the trial judge determ ned that appellant did not
mai ntain  meani ngf ul contact wth the child, despite his
opportunity to do so. F.L. 8 5-312(b)(4)(i). The court said:

[ Appel | ant] nade no effort to have any contact with the
mot her and child between the tine he was confronted at
the hospital on May 5, 1992 and sonetine in August of
1992 when he first learned that the child was not with
[natural nother]. He filed a petition for paternity or
filiation but never filed a petition for custody or
visitation until March of 1994. He evaded service of
process until he could obtain his order of filiation
He was nore interested 1in pursuing the [egal
ganmesmanshi p than he was in nmaking actual contact with
the chil d.

(Enphasi s added).

The court also concluded that appellant did not contribute
to the physical care and support of the child. F.L. 8§ 5-
312(b)(4)(ii). These findings, too, are supported by the record.
The natural nother testified, for exanple, that appellant did not
provide any support and, as earlier noted, appellant admtted
that he assisted the natural nother in obtaining welfare but did
not provide any material help for her, even after the baby was
born. Thus, the court did not err in concluding:

In the instant case, [appellant] nmade no attenpts to

provi de any support to the birth nother for her care or

the pre-natal care of the child prior to the child's

birth. At best, accepting his own testinony, he took

her to the Wlfare Ofice and transported her to one or

two doctors visits where she could use her Medicaid.

He made no plans for the care of the child after its

birth and did not participate with the nother in

devel opi ng any arrangenents for the care of the child
other than to suggest that the nother could live with
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hi s not her . There was no serious effort to develop a
plan for the care of the child after its birth.
* * %

Fromthe time of the child' s birth in May, 1992, unti
August, 1992, he believed the child was with the nother
and yet he paid no support, paid no nedical bills, made
no demands to see the child, and no demands for
cust ody.

* * %

There was no financial support offered before or after
birth of the child.

(Enphasi s supplied).

[T,

The mpjority paints a picture of a natural father who
faithfully and steadfastly attenpted to exercise and protect his
rights, who truly desires to be a father to his child, and who
has been thwarted by the conduct of the natural nother and
appel | ees. In its fact finding mssion, the mpjority accuses
appel l ees of "flagrant violations of the |law' and contends that,
"as a direct result of appellees' violation of the ICPC " the
child s best interests "mght dictate adoption. . ." (enphasis in
original). It also states that "there is not a scintilla of
evi dence that appellant is not fit to be a father" and "[t] here
is not a scintilla of evidence. . .indicating that appellant did
not want to assunme the role of father."” To support its decision
that the approval of the adoption was inproper, the panel
majority also relies, inter alia, on F.L. 8 5-312(d)(2), which
provides: "A court may not grant a decree of adoption under this
section solely because a parent has been deprived of custody by

the act of the other natural parent." (Enphasis supplied).
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The hue of the trial court's picture is entirely different,
however. Wiile it is true that appellant never consented to the
adoption, the trial judge described appellant's interest and
conduct as nere "posturing." Apart from two visits to the
doctor, one pre-natal visit with the natural nother to his own
not her's honme, one visit to the hospital at the tinme of the
birth, and a paternity petition, the trial court saw no effort by
appel l ant to establish genuine contact. The court found:

[ Appel l ant] nmade no demands for custody of the child
prior to his attorney witing a letter to opposing
counsel on April 13, 1993 [when the baby was el even
months old]. He did go to the hospital with his nother
and other nenbers of his famly. He took flowers,
bal | oons and a card. These itens were in no way of
benefit to the child but were his efforts to inpress
t he not her.

Wen we examne the genuineness of [appellant's]
desires to care for, and to parent this child, we find

they are suspect. There was no caring conduct
exhibited prior to the birth of the child.

There were no efforts to visit with the child after she
| eft the hospital....

Appellant testified that he nmade nunerous attenpts to see
the child. |In contrast, the natural nother said that, after the
baby was born, appellant canme by the house only "a couple of
times." Judge Whitfill concluded that "[appellant's] clains of
efforts to contact [natural nother] are greatly exaggerated."
(Enphasi s supplied). Moreover, in his rebuke of appellant, the
court concluded that appellant "stood back and did nothing to
fulfill his responsibility as a father until after the natura

not her made choices and he then conplains. The natural nother
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was not required to | eave the baby in a basket on his doorstep.”

Based on appellant's behavior, the court also determ ned
that, at |least to sone extent, the natural nother's decision not
to see appellant and to place the child for adoption was directly
attributabl e to appel l ant' s conduct, t hr ough whi ch he
denonstrated his indifference and his irresponsibility. The
birth nmother was only a high school student when the child was
bor n. In the court's view, "[appellant] intended to let [the
natural nother] struggle wth the <child, and draw public
assi stance while he and his nother thought about the issue. The
child cannot wait. The child requires imediate and proper
| oving care."

In addition, the trial court found that the birth nother did
not deprive appellant of custody; rather, appellant did not seek
custody. The court said, "[The] natural nother was not acting to
deprive appellant of contact when she nmade a decision to place
the child for adoption. She was acting in a responsible way.
.to provide for this child."

The majority quotes the portion of appellant's trial
testinmony in which he expresses his heartbreak because he did not
witness his daughter's first step. Certainly, when this
testinmony is considered in isolation, it is very noving. But the
panel majority fails to recognize that the trial judge heard the
testimony and neverthel ess concluded that appellant's inability

to see Baby Grl S. was a product of his own doing.
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CONCLUSI ON

Wthout doubt, | do not condone actions by persons who
wongfully snatch or conceal a baby from a natural parent who
does not wish to relinquish the child. Simlarly, | do not
approve of those who keep a baby for a sufficient period of tine
in order to create the bonds that no one can truly want to sever,
and who then claim that they should be able to keep the baby
because sending the child back to the natural parent would
traumati ze the child. But in a case where the |ICPC has been
violated, it is the circuit court that is vested with the
di scretion to balance the nature and gravity of the violation
with the best interests of the child.

Nor do | intend any criticism of appellant. But again, it
was the trial judge's task to assess the credibility of the
w tnesses and to resolve the conflicting evidence. In carrying
out this task, the court came to a conclusion unfavorable to
appel | ant .

The majority has, in effect, usurped the trial court's role.
G ven the mgjority's acknow edgenent of the discretion vested in
the trial court and Judge Wiitfill's reasoned decision in such an
extraordinarily difficult case, | cannot say that the trial court
erred. Al though there is sonme evidence supporting appellant,
there is other evidence supporting appellees. Judge Whitfil

heard the conflicting testinony and found in favor of appellees.
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In setting his decision aside, the ngjority has retried the case
on the appell ate record.

What Justice Charles Levin of the Mchigan Suprenme Court
said in his dissent in the infanous "Baby Jessica" case is apt
her e: "[Tlhis is not a lawsuit concerning the ownership, the
legal title, to a bale of hay." 1In Re Causen, 442 Mch. 648
691, 502 N.W2d 649, 668 (1993), stay deni ed, DeBoer v. DeBoer,

us _ , 114 S.C. 1 (1993). See also Krebs v. Krebs, 255 M.
264, 266 (1969) ("W are not here dealing with chattels.").
Justice Levin added that the "majority, by ignoring the best
interests of the child, has approached this case as if it were a
contest between two parties over a piece of property.” In Re
Cl ausen, 502 N.W2d at 687. The sane may be said here.

| respectfully dissent.



