The subject of this opinionis the threshold issue of Fourth
Amendnment coverage, not the ultimate issue of Fourth Anendnment
sati sfaction. | ndeed, unless and until Fourth Amendnent
applicability is established, the Fourth Amendnent nerits are
irrelevant. The Fourth Anendnent regul ates police searches and

police seizures, conmmandi ng that they be reasonable. It does not
regul ate all police behavior visawvis a suspect. The sub-issue is

that of when, wthin the contenplation of the Fourth Amendment,
there is a seizure of the person so as to engage the gears of the
reasonabl eness requirenent.

The appellant, Kent Aubrey Brummell, was convicted by a
Dorchester County jury, presided over by Judge Donald F. Johnson,
of the possession of cocaine with intent to distribute. On this
appeal, he raises the two contentions:

1) that the evidence was not legally
sufficient to sustain the conviction; and

2) t hat Judge Johnson erroneously denied his
notion to suppress the physical evidence.

The appellant's first contention is a non-starter. He clains
before us that the evidence was not legally sufficient to support
his conviction. Unfortunately for him he failed adequately to
make that sane claim before the trial court and the issue,
therefore, is not preserved for appellate review At the end of
the entire case, the appellant noved as follows: "Mke a notion
for judgnment of acquittal. Submt, Your Honor." Maryland Rule 4-

324(a) provides in pertinent part:
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(a) A defendant may nove for a judgnent of
acquittal on one or nore counts . . . at the
close of all the evidence offered by the State
and, in a jury trial, at the close of all the
evi dence. The defendant shall state wth
particularity all reasons why the notion
shoul d be granted. (Enphasis supplied).

The appellant failed to state wth any particularity why his notion

shoul d have been granted. In Garrisonv. Sate, 88 MI. App. 475, 478,

594 A 2d 1264, cert.denied 325 Mi. 249, 600 A 2d 418 (1991), we held:

[ A] notion which nmerely asserts that evidence
is insufficient to support a conviction
wi t hout specifying the deficiency, does not
comply with . . . Rule [4-324] and thus does
not preserve the issue of sufficiency on
appel l ate review.

See also Parker v. Sate, 72 M. App. 610, 615, 531 A 2d 1313 (1987)
("Mving for judgnent of acquittal on the grounds of insufficiency
of the evidence, w thout argunent, does not preserve the issue for
appellate review ") AndseeSatev.Lyles, 308 Md. 129, at 134-36, 517
A.2d 761 (1986).

The appellant's second contention is a nonsequitur. At the tine
just preceding the chase during which the appellant threw away
incrimnating contraband, the Canbridge police were proceeding to
the appellant's apartnment to execute a judicially issued search and
seizure warrant. The appellant clains that the application for the
warrant did not adequately establish probable cause to justify its
i ssuance. He also clainms that the probable cause in the heads of

the officers, reflected in the warrant application, did not
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establi sh probable cause for their warrantless arrest of him The
appel l ant, however, does not suggest what possible significance
m ght flow fromthat fact, even if we were to agree wwth him

Were we to reach the Fourth Amendnment nerits, we would in al
i kelihood not hesitate to hold that the probable cause was
abundant to support either a warrant for the search of both the
appel lant's apartnment and his person or a warrantless arrest of the
appellant. W do not, however, find it necessary to address those
Fourth Amendnent nerits.

W hold that the physical evidence was properly not
suppressed. Qur hol ding, however, is based not upon our concl usion
that the Fourth Amendnent was satisfied but upon our very different
conclusion that the Fourth Anendnent was not even applicable so as
to require satisfaction. The police behavior that led to the
recovery of the cocaine was sinply not an activity governed by the
Fourth Amendnent. Prior to the appellant's act of throw ng away a
baggi e containing cocaine, there had been no search within the
contenplation of the Fourth Anmendnent and no seizure of the
appellant within the contenplation of the Fourth Anmendnent. The
Fourth Anendnent requires that searches and sei zures be reasonabl e,
not that all police behavior be reasonable. W are not for a
nmonment suggesting that the police behavior in this case was
unr easonabl e; we are only suggesting that the police behavi or was
not controlled by the Fourth Amendnment's reasonabl eness

requi renment.
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On the night of My 4, 1995, a team of Canbridge police
officers went to the appellant's apartnent for the purpose of
executing a search warrant for both the apartnent and the
appellant's person. Oficer Mark Lewis, in plain clothes, was in
an unmarked police car along with Oficer Satterfield. As t hey
pulled into the parking ot of the apartnment conplex, they observed
t he appel l ant wal ki ng approxi mately fifty feet away. According to
Lewis, the appellant turned, |ooked at the officers, and then took
off in a "running trot." Oficer Lewis called out, "Kent, Stop,
Police," but the appellant continued to run. Oficer Lew s gave
chase on foot.

In the neantine, Corporal Brommell and Detective Jones had
proceeded independently to the sane area. As the appellant ran
fromOficer Lews, Corporal Brommell attenpted to head himoff but
was unsuccessful. Both Lewis and Brommel | observed the appel | ant
reach into his right pants pocket, renmove a clear plastic baggie
containing a white substance, and throw it into the air. The
baggie and its contents were fully visible to Oficer Lewis. After
Oficer Lewis tackled the appellant and was attenpting to handcuff
him Corporal Bromnell, at Lewis's direction, retrieved the baggi e,
which was |ying approximately five to six feet away. The baggie
contained 31.5 grans of cocaine, with an estimted street val ue of

$6, 200.
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In terns of Fourth Amendnent applicability, this case is on
all fours with the Suprene Court decision of Californiav. Hodari D., 499

US 621, 111 S. . 1547, 113 L. Ed. 2d 690 (1991). In that case,
as in this, the police were chasing a suspect. In that case, as in
this, the suspect threw away what turned out to be contraband j ust
prior to being tackled by one of the police officers. The Suprene
Court there pointed out that in a case where a suspect who is
ordered to stop by the police does not submt to that order but
attenpts to get away, there is no seizure within the contenpl ation
of the Fourth Amendnent until the police have applied force to the
body of the fleeing suspect and effectively brought the chase to an
end.

In Hodari, the California Suprenme Court had held that the

di scarding of the contraband cocaine had been the fruit of an
illegal seizure of Hodari's person. The United States Suprene
Court accepted the concession by the State of California that a
stop of Hodari by the police would have been unreasonable. 499
U S at 623 n.l1l. The Supreme Court focused exclusively on the
threshol d question of whether a seizure of Hodari's person had
occurred before he discarded the contraband. |If it had, the Fourth
Amendnent was thereby applicable and the contraband should have
been suppressed. If, on the other hand, it had not, the Fourth
Amendrent was thereby inapplicable and the contraband was properly

not suppressed. At issue was not the reasonabl eness of the police
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behavi or but the threshold applicability of the reasonabl eness
requi renment.

[ T]he only issue presented is whether, at the
time he dropped the drugs, Hodari had been
"seized" within the meaning of the Fourth
Amendnent . |f so, respondent argues, the
drugs were the fruit of that seizure and the
evi dence concer ni ng them was properly
excluded. If not, the drugs were abandoned by
Hodari and lawfully recovered by the police,
and the evidence shoul d have been adm tted.

499 U. S. at 623-24 (Footnote omtted).

The Suprene Court held that Hodari had not yet been seized
when he, still in the act of running away, discarded the
cont r aband:

[ The word "seizure"] does not renotely apply,

however, to the prospect of a policenman

yelling "Stop, in the name of the law" at a

fleeing formthat continues to flee. That is

no sei zure.
499 U. S. at 626 (Footnote omtted). Justice Scalia further pointed
out that an attenpted seizure is not a seizure:

[ N] ei ther usage nor common-|law tradition makes

an attempted sei zure a seizure. The common | aw
may have nmade an attenpted seizure unlawful in
certain circunstances; but it nmade many things
unlawful , very few of which were elevated to
constitutional proscriptions.

499 U. S. at 626 n.2 (Enphasis in original).

The Suprene Court anal ogi zed the pedestrian chase in Hodari to

t he vehi cul ar chase in Browerv.Inyo County, 489 U S. 593, 109 S. C
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1378, 103 L. Ed. 2d 628 (1989), which, the Court concluded, did not
amount to a Fourth Anmendnent "seizure":

Quite relevant to the present case .

was our decision in Browerv.lnyoCounty. |n that
case, police cars with flashing lights had
chased the decedent for 20 mles--surely an
adequate "show of authority"--but he did not
stop until his fatal crash into a police-
erected bl ockade. The issue was whether his
death could be held to be the consequence of
an unreasonable seizure in violation of the
Fourth Anmendnent. W did not even consider
the possibility that a seizure could have
occurred during the course of the chase
because, as we explained, that "show of
authority” did not produce his stop.

499 U. S. at 628 (Citation omtted).

The appellant in this case may not rely upon the fact that at
one point during the chase, as he ran down a corridor between two
buil dings, he collided with Corporal Bromaell. Al though there was

a nonentary touching, the appellant bounced off that collision and
continued his flight. I n Hodari, Justice Scalia considered the
significance of just such a possibility:

To say that an arrest is effected by the
slightest application of physical force,
despite the arrestee's escape, is not to say
that for Fourth Anendnent purposes there is a
continuing  arrest during t he peri od of
fugitivity. |If, for exanple, Pertoso had |aid
his hands upon Hodari to arrest him but
Hodari had broken away and had then cast away
the cocaine, it would hardly be realistic to
say that that disclosure had been nade during
the course of an arrest.

499 U.S. at 625 (Enphasis in original). The Suprene Court

concl uded:
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[Alssum ng that Pertoso's pursuit in the
present case constituted a "show of authority"”
enjoining Hodari to halt, since Hodari did not
conply with that injunction he was not seized
until he was tackled. The cocai ne abandoned
while he was running was in this case not the
fruit of a seizure, and his notion to excl ude
evidence of it was properly denied.

499 U. S. at 629 (Enphasis supplied).

Al t hough the difference nmay be neasured in nanoseconds, there
is a critical distinction, in terns of Fourth Amendnent
applicability, between the jettison of contraband that precedes a
police tackle and the jettison that follows a tackle. In this
case, all of the testinony (the appellant denied throw ng anyt hing
at any tinme) established unequivocally that the jettison preceded
the tackle. Indeed, even Super Bowl chanpi onships nay turn on the
smal |l but critical difference between 1) funbling the ball while
being tackled and 2) getting rid of the ball a split-second before
being tackled. 1In this case the appellant, foolishly perhaps, got
rid of the ball before being tackled. The consequence of that
folly, however, is not necessarily an ultimate difference between
wi nning and | osi ng. It may only be the procedural difference
between 1) winning or |losing at one stage of the Fourth Amendnent
analysis and 2) winning or losing at a later stage of that
anal ysi s.

Hodari concl uded by hol ding, as we now hold, that where there

has been no seizure of the person within the contenplation of the

Fourth Amendnent, the Fourth Amendnent nerits are immterial. The
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act of chasing a suspect is not, in and of itself, an activity
regul ated by the Fourth Amendnent and the reasonabl eness of such a
chase, therefore, is of no Fourth Anmendnent concern. The
appellant's contention with respect to the suppression hearing was
framed only in terns of Fourth Amendnent reasonabl eness and, as we
have pointed out, the Fourth Amendnent was not involved and,
therefore, could not have been viol at ed.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.



REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 142

Septenber Term 1996

KENT AUBREY BRUMVELL

STATE OF MARYLAND

Moyl an,

Sonner,

Al pert, Paul E. (Ret.,
Speci al |y Assigned),

JJ.

OPI Nl ON BY MOYLAN, J.

Fil ed: December 2, 1996



