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For the reasons so well stated by Judge Mylan in his

maj ority Opinion, this is a "hard case." We nust be careful,
however, that we do not allow a hard case to nake bad |aw. I
cannot join the majority because | believe that it is stretching
the law in an unwarranted manner —in a manner that wll affect
t housands of other cases —sinply to avoid what it perceives to be
an unfairness to society in this one case. | wite separately not
because | necessarily disagree with Judge Sal non's dissent, but
because | do not believe it necessary to reach the Constitutional
issue or the issue of whether Eland was "available" or
"unavail abl e" as a w tness.

Thi s appeal was reargued en banc in order to give the parties
an opportunity to explain their theories and explicate the facts
underlying those theories to the entire Court. The reargunent
served to clarify, and greatly narrow, the conpeting positions.
The State conceded that Eiland's refusal to answer questions put to
him at Tyler's trial was not based on any actual inability,
physical or nental, to answer the questions, but represented sinply
his unwi | lingness to answer those questions. That concession is a
legitimte one. It is the only reasonable inference that can be
drawn fromthe record and was the necessary underpinning for the
court's finding of contenpt.

The State also acknow edged that Eiland's recorded trial

testinmony was not evidentially inconsistent with anything he said



at Tyler's trial. That acknow edgenment necessarily served to
wi t hdraw or negate any contention that the earlier testinony was
adm ssi ble because of its quality as a prior inconsistent
statenent. These two concessions effectively destroy the major
prem se for Judge Murphy's concurring opinion.

On the basic hearsay level, the State's position now rests
entirely on the view that Nance v. State, 331 M. 549 (1993),
shoul d be read to permt a prior recorded statenment of a witness to
be adm tted as substantive evidence even if that statenment is not
inconsistent wwth the witness's trial testinony.

| do not read Nance as supporting that position; nor can |
find any other applicable hearsay exception, at |east under the
ci rcunstances of this case. For that reason, | would declare the
recorded statenent inadm ssible under the State hearsay rule and
not reach the confrontation i ssue or the question of whether Eiland
was avail able or unavailable at Tyler's trial.

No one even suggests that Eiland's recorded trial testinony
was not hearsay. It was, in the words of Md. Rule 5-801(c), "a
statenment, other than one nmade by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the
matter asserted." To be admssible, therefore, it nust fall within
at | east one of the recogni zed exceptions to the hearsay rule. The
statenment was not offered, and its admssibility cannot be
justified, under any of the express exceptions fornerly recogni zed
as part of Maryland common | aw that are now contained in Ml. Rules

5-803 or 5-804. Nor can it be regarded as adm ssible under the
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"catchall" exceptions stated in Rule 5-803(b)(24) or 5-804(b)(5).
Assum ng that those broad exceptions existed at conmon |aw, the
court made none of the requisite findings sufficient to justify
adm ssi on under those provisions.

As noted, the State seeks to sustain adm ssion of the
statenent solely upon an expanded readi ng of Nance.

Nance addressed the problem of three witnesses who (1) prior
to trial, had nade photographic identifications of Nance as one of
t he persons who shot the victim (2) also prior to trial had given
witten statenments to the police and testinony to a grand jury
nam ng Nance as one of the killers and describing the circunstances
surroundi ng the shooting, but (3) at Nance's trial, repudiated both
the identifications and the recorded statenents.

The Court of Appeals treated the identifications and the
broader pretrial statenments separately. Wth respect to the
pretrial identifications, the Court relied on cases such as Bedford
v. State, 293 Ml. 172 (1982), and hel d:

"It is well settled in Maryland that a court
may admt, as substantive proof, evidence of a
third party testifying as to an extrajudici al
identification by an eyew tness when nade
under circunstances precluding the suspicion
of unfairness or unreliability, where the out-
of -court declarant is present at trial and
subject to cross-exam nation. [citations
omtted] An extrajudicial identification is
sufficient evidence of crimnal agency to
sustain a conviction, even though the
declarant is unable to identify the accused at
trial."

331 Md. at 560-61.

In Bedford, the defendant was charged with the arnmed robbery
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of two elderly victins. The victinms provided a description of
their assailant, assisted the police in preparing a conposite
pi cture, and subsequently nade a photographic identification of the
def endant Bedford. At a |ater suppression hearing, however, they
were unable to nake an identification, and, as a result, they were
not even asked to identify Bedford at trial. The pre-trial
phot ographic identification was admtted into evidence in default
of such testinony and apparently fornmed the principal basis of
Bedford's conviction. The issue before the Court of Appeals was
whet her the conviction could rest on that pre-trial identification,
in light of the victins' inability to mke a judicial
identification. |Inplicit in that issue was the assunption that the
pre-trial identification was adm ssible as substantive evidence.
Bedford, as confirmed in Nance, is instructive in two
interrelated respects. The first has to do with reliability. The
extrajudicial identification was ruled adm ssible as substantive
evi dence and decl ared sufficient to sustain the conviction because
(1) it was made under circunstances "precluding the suspicion of
unfairness or unreliability,” and (2) notw thstanding their |ater
inability to make an identification, the witnesses were in court
and subject to cross-exam nation. The second point of interest is
that, in Bedford, though not in Nance, the presunmed adm ssibility
of the pre-trial identification did not depend on any recantation
by the wtnesses or on the pre-trial identification being
inconsistent with any testinony given at trial. There was, in

fact, no recantation or inconsistency in Bedford. The pre-trial
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assertion was admtted on nuch the sane basis as a past
recol | ection recorded, and, indeed, both situations are now treated
together in Ml. Rule 5-802.1

In this regard, Rule 5-802.1(c) essentially codifies the Nance
and Bedford holdings. It provides, in relevant part, that a
statenent that is one of identification of a person nade after
perceiving the person is not excluded by the hearsay rule if the
declarant is a witness who testifies at trial and is subject to
Cross-exam nation concerning the statenment. Inplicit in the rule,
t hough not expressly stated in the text, is the prerequisite that
the identification be nade under circunstances precluding the
suspicion of wunfairness or wunreliability. That gloss is
necessarily inposed by Rule 5-403, allowing the exclusion of
ot herwi se adm ssible evidence if the probative value of that
evidence is substantially outweighed by the danger of unfair
prej udi ce.

The second aspect of Nance concerned the witten statenents
made by the three witnesses to the police and, eventually, to the
grand jury. Those statenents, the Court noted, "were repudi ated at
trial."” 331 Md. at 564. In nost instances, the repudi ati on was
clear and direct. The issue was whether Maryl and woul d continue to
adhere to what had becone a mnority view that such inconsistent
statenments were adm ssible only for inpeachnment purposes. The
entire discussion by the Court was in the context of prior
i nconsi stent statenents, as was its ultimate holding. At 569, the

Court stated its conclusion thusly:
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"W hold that the factual portion of an
i nconsi st ent out - of -court st at enent IS
sufficiently trustworthy to be offered as
substantive evidence of guilt when the
statenent is based on the declarant's own
knowl edge of the facts, is reduced to witing
and signed or otherwi se adopted by him and he
IS subject to cross-examnation at the tria
where the prior statement is introduced."”
That limtation is also explicit in Rule 5-802.1(a), which
effectively codified the Nance hol di ng.
The teachi ng of Nance and Bedford, as currently expressed in
Rule 5-802.1 is this: To the extent that the prior out-of-court
statement is sinmply one of identification, it need not be
i nconsistent with any testinony given by the declarant at trial,
but it nust have been nmade under circunstances negating any
suspicion of wunfairness or wunreliability. To the extent the
earlier statenent concerns matters other than identification, it
nmust be inconsistent with the declarant's trial testinony.
Regrettably, in this case, the State fares poorly in both
aspects. To the extent that Eiland's own trial testinony
constitutes an identification of Tyler as the actual killer, that
testinony was certainly not given under circunstances precluding
t he suspicion of unreliability. Eland was on trial for nmurder; in
his first trial, he had been convicted of second degree nurder and
use of a handgun and had been sentenced to prison for 30 years.
There was never nuch dispute that one or the other of themfired

the fatal shots, so the only reasonable hope that Eiland could

possi bly have of escaping another conviction was to place all of
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t he bl ane on Tyler, which is what he succeeded in doing. The fact
that his testinony was under oath hardly suffices to wash away t hat
conpel ling incentive to accuse Tyler. The identification aspect of
his trial testinmony was therefore i nadm ssible because it was given
under circunstances nine nonths pregnant with the suspicion of
unreliability.

That same unreliability would doom the penunbral aspects of
his testinmony as well, but even if it did not, | can find no
warrant whatever for extending the second holding of Nance to
i ncl ude non-inconsistent statements. There is nothing in Nance to
suggest such an extension, and there is nothing in Rule 5-802.1 to
suggest it. Indeed, were we to construe either Nance or the rule
in such an extended manner, we would be creating a new, independent
hear say exception out of whole cloth, barely a year after the Court
of Appeals, on the heels of a five-year effort by its Standing
Commttee on Rules of Practice and Procedure, conprehensively
rewote the law of evidence in this State. W would, in addition,
be creating a very serious Constitutional confrontation issue, at
least in crimnal cases. Because the State has rightly
acknowl edged that there was no inconsistency here, those aspects of
Eiland's trial testinony not relating to identification of Tyler
were al so i nadm ssi bl e.

It is for these reasons that | dissent.



