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Qur initial opinion in the case sub judice was filed on 11

January 1995. Fearnow v. Chesapeake & Potonmac Tel. Co. et al.,

Md. App. _ (No. 495, Septenber Term 1994). Appellee, Donald K
Whod, filed a motion for reconsideration on 8 February 1995.
Appel l ant, Leon C. Fearnow, filed a notion for reconsideration on
9 February 1995. Having pleased no one entirely, we approached the
notions with a certain anbival ence.

Appel l ee's notion for reconsideration argued that we had
overl ooked his previously raised points that the circuit court
erred in denying his notion for judgnent at the close of all the
evidence for tw reasons: (1) there was insufficient evidence, as
a matter of law, that any tel ephone conversations of appellant were
intercepted by appellee; and (2) there was insufficient evidence,
as a matter of law, that appellee acted wilfully.! As we find no
merit in appellant's argunents for reconsideration, his nmotion is
her eby deni ed.

Appellant's notion for reconsideration, as we perceive it,
argued, anong other things, that this Court's affirnmance of the
trial court's grant of summary judgnent in favor of C&P on the
i ssue of respondeat superior was incorrect. Moreover, appellant
contended that several issues, not addressed by our prior opinion,

nmust be addressed in order to avoid a "multiplicity of appeals and

1 Appel l ee raised this issue in its brief as an alternative
ground for affirmance, and not by cross-appeal. denn v. Mrelos,
79 Md. App. 90, 95, cert. denied, 316 Ml. 427 (1989).




unnecessary expense." These "unaddressed"” issues included: (1)
"[d]id the trial court err in quashing certain trial subpeonas and
sustaining objections to the use of interrogatory answers by Wod
and C&P;" (2) "[d]id the trial court err in granting sumrary
j udgnent against the plaintiff on the issue of punitive damages by
requi ring proof of actual malice;" (3) "[d]id the trial court err
in granting sunmary judgnent against Fearnow on his claim for
damages for reputational injury and resultant enotional distress;"
(4) "[d]id the trial court err in denying the plaintiff additional
di scovery while permtting additional discovery to be reopened by
t he defendants;" and (5) "[d]id the trial court err in ruling as a
matter of law that no conspiracy existed." W find limted nerit
in appellee's argunents as to questions nunbered 2 and 3, supra.
We briefly explain those nerits. Appellant's notion is otherw se
deni ed. 2

Puni ti ve Damages?®

In his brief, appellant argued that section 10-410(a) of the

Maryl and Wretap Act "is clear and unanbiguous . . . [and] provides

2 W assune that the circuit court wll issue a new
schedul ing order reopening discovery prior to the new trial, and
therefore we believe there is no reason to reach the questions
hi ghlighted in appellant's notion for reconsideration concerning
t he di scovery issues.

3 This issue was raised by appellant in his brief in the
context of the circuit court's grant of appellee's sunmmary judgnent
nmotion. Therefore, we shall review, as a matter of |law, the need
to prove nalice to sustain an award of punitive damages. Franklin
Square Hosp. v. Laubach, 318 Md. 615, 619 (1990).
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t hat any person whose comunication is intercepted in violation of

the act shall have a cause of action against any person who

violates the act and be entitled to recover punitive damages."

(Emphasis in the original.) Citing Franklin Square Hosp. V.

Laubach, 318 M. 615 (1990), appellant contended that because
"[t]here is no nention of malice in the act nor [sic] in the
| egi sl ative history of the act,"” proof of a violation of the Act
should entitle appellant to submt the issue of punitive danages to
the jury.* |In addition, appellant drew our attention to the case

of Gtronv. Gtron, 539 F. Supp. 621, 624 (S.D.N. Y. 1982), aff'd,

722 F.2d 14 (2d Cr. 1983), cert. denied, 466 U S. 973 (1984), in

which the federal district court held that "punitive damages nust
be available once liability has been established.” 1d. at 624 n.5.

Appel | ee, however, contended in his brief that "[t]he
| egislative history of the federal law, with civil liability
| anguage virtually identical to that of the [Maryland] Act,
explicitly provides that proof of malice is a prerequisite for
punitive damages."” Wthout nention of appellant's discussion of

Citron, supra, appellee asserted that "[n]early every federal court

which has ruled on the issue has so held.” (Footnote omtted.)

Therefore, concluded appell ee, we "should be guided by the wei ght

4 Appellant also cites Standiford v. Standiford, 89 M.
App. 326 (1991), cert. denied, 325 M. 526 (1992) for the
proposition that, in a civil wiretap case, "punitive danages were
all oned Wi thout the showing of malice.”" It is clear, however, that
the issue of punitive damages in Standiford was not preserved for
appeal. See id. at 343-44.




of federal authority."

Section 10-410(a) of the Maryland Wretap Act provides:
Any person whose wre, oral, or electronic
communi cation is intercepted, disclosed, or
used in violation of this subtitle shall have
a civil cause of action against any person who
intercepts, discloses, or uses, or procures
any other person to intercept, disclose, or
use the communications, and be entitled to
recover from any person:

(1) Actual damages but not |ess than
i qui dated damages conputed at the rate of
$100 a day for each day of violation or
$1, 000, whichever is higher;

(2) Punitive damages; and

(3) A reasonable attorney's fee and
other litigation costs reasonably incurred.

Mi. Code Ann., Cs. & Jud. Proc. 8 10-410(a) (1989 Repl acenent
Vol une). Although the legislative history of the Act is silent as
to whether a plaintiff nust prove nmalice to sustain a punitive
damages award, there are two Maryl and Court of Appeals cases that
tangentially we find instructive on this issue.

The first case is Franklin Sqguare Hosp. v. Laubach, 318 M.

615 (1990). |In that case, Tinothy Laubach and Nancy Laubach, his
w fe, brought an action against Franklin Square Hospital (Hospital)
and others. The action involved the nedical treatnment of the
pregnant Ms. Laubach, the death of her brain damaged daughter, and
t he disclosure of "fetal heart nonitoring tracings.” The conpl ai nt

all eged that the Hospital had violated the dictates of section 4-



302(b) (1) of the Health-CGeneral Article and prayed for
conpensatory and punitive damages pursuant to section 4-302(d)(2).°
The jury found for the Laubachs against the Hospital and awarded
$300, 000 i n actual damages and $700, 000 in punitive damages. The

Court of Special Appeals affirmed, Laubach v. Franklin Square

Hosp., 79 Md. App. 203 (1989), aff'd, 318 Md. 615 (1990), and the

Court of Appeals limted its reviewto the foll ow ng question:
Whet her nmalice is a prerequisite to recovery
of punitive damages under MI. Heal t h- Gen. Code
Ann. ("HG') § 4-302.

In its search for the answer to this question, the Court went

5 Section 4-302(b) (1) provided:

(1) Except as otherwi se provided in this
subsection, a facility shall conply within a
reasonable tinme after a person in interest
requests, in witing:

(1) To receive a copy of a nedical
record; or
(1i) To see and copy the nedical record.

M. Code Ann., Health-Gen. 8§ 4-302(b)(1) (1982 Repl acenent Vol une)
(recodified at MI. Code Ann., Health-Gen. § 4-304(a)(1l) (1994
Repl acenent Vol une)).

6 Section 4-302(d)(2) provided:

If a facility refuses to disclose a
medi cal record wwthin a reasonable tine after
a person in interest requests the disclosure,
the facility is, in addition to any liability
for actual damages, liable for punitive
damages.

Md. Code Ann., Health-Gen. 8§ 4-302(d)(2) (1982) (codified as
amended at Ml. Code Ann., Health-Gen. 8§ 4-309 (1994 Repl acenent
Vol unme & 1994 Supp.)).



"hunting the ghost of legislative intent." Franklin Square Hosp.

318 Ml. at 619. Stating that "[t] he obvious purpose of the statute
is to conpel disclosure of nedical records under prescribed
circunstances, and to attain uniformty by having all facilities
bound by the sanme rules,” id. at 622, the Court held:

Section 4-302(d)(2) declares that if the
facility does not disclose a nedical record as
required, it "is liable for punitive damages."
(enphasi s added). That is, the issue of
punitive danmages goes to the jury; whether to
award those damages is wthin the jury's
di scretion. Nowhere in the |anguage of the
statute or in its available |legislative
history is there any indication that the
Legislature intended to inpress on t he
l[tability for punitive damages a requirenent
of proof of malice, actual or inplied. . .
To achi eve [the uniformdiscl osure of nedlcal
records under prescribed circunstances], no
nore than a nere refusal to disclose Wi t hi n a
reasonabl e time, upon proper request, whether
done maliciously or not, results in liability
for punitive damages in addition to actua
damages. This is a case where the | anguage of
the statute is clearly consistent with its
apparent purpose, and not productive of any
absurd result. In other words, when the plain
| anguage in which the law is couched is
considered in the context of the |egislative
purpose, the |egislative intent shines bright
and cl ear.

ILd. at 622-23.

In the case sub judice, the plain |anguage of section 10-

410(a) of the Maryland Wretap Act is very simlar to that of
former section 4-302(d)(2) of the Health-CGeneral Article. Bot h
sections are devoid of any explicit requirenment that the plaintiff

prove malice to sustain an award of punitive damages. Also, both



sections are simlarly couched in the conjunctive, providing for
actual damages and punitive damages. Their difference, however

lies in the paucity of legislative history relevant to the Maryl and
Wretap Act. Absent such "bright and clear" |egislative intent as

was gleaned by Judge Oth in Franklin Square Hosp., we are

unpersuaded in this case to hold that a nere violation of the
Maryl and Wretap Act, without a show ng of malice, will sustain an
award for punitive damages.’

A nore recent and persuasive discussion of the appropriate
anal ytical standard for ascertaining the availability of punitive

damages in tort actions is found in Ellerin v. Fairfax Sav., FSB,

337 Md. 216 (1995).8 In that case, Fairfax Savings, FSB (Fairfax)
filed an action against Charles Ellerin, Louis Seidel, and their
W ves as personal guarantors of a loan issued by Fairfax and
defaulted on by Sherwood Square Associates (of which Ellerin and

Sei del were general partners). The guarantors filed counterclains

! We find support for this conclusion in the current
section of the Health-CGeneral Article dealing with penalties for
refusal to disclose nedical records. As codified in the 1994

Repl acement Vol une & 1994 Suppl enent, section 4-309(a), fornerly
section 4-302(d)(2), has abolished the punitive danages provision,
and now provides that "[i]f a health care provider know ngly
refuses to disclose a nedical record wwthin a reasonable tine after
a person in interest requests the disclosure, the health care
provider is liable for actual damages.” M. Code Ann., Health- Gen.
8 4-309(a) (enphasis added); see also Dr. K v. State Bd. of
Physician Quality Assurance, 98 M. App. 103, 117 (1993), cert.
deni ed, 334 Md. 18, cert. denied, 115 S. C. 75 (1994).

8 We acknow edge that, at the tinme the circuit ruled on
this issue, Ellerin had not been deci ded.
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setting forth tort causes of action for fraud and deceit based on
their allegation that Fairfax had obtained post-conpletion
guar antees by fraud. The guarantors demanded $6,000,000 in
conpensat ory damages and $10, 000,000 in punitive damages for the
f raud.

After a first trial on the nerits, the jury returned a verdict
in favor of Fairfax. The Court of Special Appeals reversed and
granted a newtrial, and the Court of Appeals denied a petition for
a wit of certiorari. The second trial ended in a hung jury and
the case was tried for a third tine, wth the liability phase of
the trial tried separately fromthe danages phase.

As to liability, the jury found in favor of the guarantors on
the fraud count and in favor of Fairfax on the balance due on the
| oans. At the damages phase, the court told the jury that, while
it need not award punitive damages, it could award punitive damages
inits discretion. The trial court refused Fairfax's request that
the court instruct the jury with respect to the nmalice required for
an award of punitive damages. The court concluded that such an
instruction was unnecessary in light of the jury's verdict on
l[tability. "In the court's view, if a plaintiff had established the
elements of the tort action, he had necessarily established
mal i ce. " Id. at 226. The jury awarded both conpensatory and
punitive damages in the fraud action. On appeal, the Court of
Speci al Appeals affirnmed the conpensatory award and vacated the

punitive award, "holding that the trial court should have



instructed the jury concerning the malice necessary to support a

punitive damages award." [d. (citing Fairfax Sav., FSB v. Ellerin,

94 Md. App. 685, 695-96 (1993)).

The Court of Appeals, in its discussion of the appropriate
standard for an award of punitive damages, explained that, "wth
regard to nost types of tort actions, Maryland |aw has limted the
availability of punitive danages to situations in which the
def endant's conduct is characterized by knowi ng and deliberate

wrongdoing." 1d. at 228 (citing Adans v. Coates, 331 Md. 1, 13

(1993); Konmornik v. Sparks, 331 M. 720, 725 (1993); Ow ngs-

Illinois v. Zenobia, 325 M. 420, 454 (1992); Phil adel phia,

Wlinmngton & Baltinbore RR Co. v. Hoeflich, 62 M. 300, 307

(1884)).

Thus, the Court deenmed it "appropriate to examne the el enents
of the tort of fraud or deceit for the purpose of determning to
what extent the tort inherently involves the state of mnd and
conduct which is ordinarily required for the availability of
punitive damages." Ellerin, 337 M. at 229. The Court
acknowl edged the two different nental states that are sufficient to
commi t the tort of fraud or deceit--intentional fal se
representations and reckless disregard for the truth--and held that

the elenents of the tort of fraud or deceit in

Maryl and, where the tort is commtted by a
def endant who knows that his representation is

fal se, include the type of del i berate
wr ongdoi ng and evi | notive t hat has
traditionally justified the award of punitive
damages.

10



On the other hand, when a particular
fraud or deceit action is based on the
alternative form of the know edge el enent,
namely a "reckless disregard” as to the truth
of the representation, the traditional basis
for the allowability of punitive danages is
not present.

Id. at 235 (footnote omtted). Therefore, concluded the Court,
"reckless disregard" or "reckless indifference" concerning the
truth of the representation "falls short of the nens rea which is
required to support an award of punitive damages." |[|d..

The reasoning of Ellerin is directly applicable to the case
sub judice. As we explained in our prior opinion:

To establish liability wunder the Mryland
Wretap Act, appellant nust prove that Wod
acted wilfully. The term "wilfully" means
"nmore than intentional or voluntary. | t
denotes either an intentional violation or a
reckless disregard of a known |egal duty.
| ndeed, as the federal district court
explained in Earley, the violator mnust know
that what he or she is doing is illegal.

Fearnow, slip op. at 13 (citations omtted; footnote omtted); see

also Hawes v. Carberry, M. App. ___ (No. 627, Septenber Term

1994) (filed 6 February 1995) (citing Fearnow, supra). The nens

rea which is required to violate the Maryland Wretap Act is
remarkably simlar to that required to conmt the tort of fraud or

deceit as explained in Ellerin, supra. As in Ellerin, there are

two nmental states that are sufficient to violate the Act--an
intentional violation or a reckless disregard of a known |ega
duty.

Thus we apply the Court of Appeals' reasoning in Ellerin to

11



the case sub judice and reach a simlar conclusion. The nens rea

required to violate the Maryland Wretap Act, where the violation
is coomtted by a defendant who knows that he is violating the Act,
i ncludes the type of deliberate wongdoing and evil notive that has
traditionally justified the award of punitive damages. On the
ot her hand, when a particular violation of the Act is based on the
alternative formof nens rea, nanely a "reckl ess disregard"” as to
a known | egal duty, the traditional basis for the allowability of

punitive damages, i.e. malice, is not present. See Ellerin, 337

Ml. at 235.

Qur conclusion here is also in accord wth the weight of
federal authority interpreting the punitive damages provision of
the federal wiretap statute.® W agree with appellee's contention
that the legislative history of the federal act "explicitly
provides that proof of malice is a prerequisite for punitive

danmages. "® See, e.qg., Bess v. Bess, 929 F.2d 1332, 1335 (8th GCir

o W note a difference, albeit inconsequential, between the
Maryl and Wretap Act and its federal counterpart in the wording of
their respective punitive damages provisions. Wile the Mryl and
Act provides for "punitive damages," M. Code Ann., Cs. & Jud.
Proc. 8§ 10410(a), section 2520(b)(2) of the federal act provides
for "punitive damages in appropriate cases." 18 U S.C 8§
2520(b) (2) (1988) (enphasis added).

10 1968 U.S.C.C A N 2196 provides:

Recovery [under the federal act] shal
i ncl ude: (a) actual damages, but not |ess
than |iqui dated danages at the rate of $100 a
day for each day of violation or $1, 000,
whi chever is higher, (b) punitive danmages,
where malice is shown, and (c) a reasonable
attorney's fee and other |litigation costs

12



1991); Jacobson v. Rose, 592 F.2d 515, 520 (9th Cr. 1978), cert.

denied, 442 U. S. 930 (1979); Biton v. Menda, 812 F. Supp. 283, 285

(D. Puerto Rico 1993). This is not, however, inconsistent with our

di scussion and application of Ellerin, supra. Were a defendant

know ngly and intentionally violates the federal act, such conduct
woul d be considered "malicious" so as to justify a punitive danages

award pursuant to 18 U S.C. § 2520(a). Cf. Ellerin, 337 M. at

235. On the other hand, where a violator of the federal wretap
statute acts with a "reckl ess disregard" of a known |egal duty, the
requi site "wanton, reckless, and nmalicious" state of mnd for

allowabi lity of punitive damages is not present.* . id.; e.qg.,

reasonabl e i ncurred.

S. Rep. No. 1097, 90th Cong., 2d Sess. (1968), reprinted in 1968
US CCAN 2112, 2196 (enphasis added).

1 Appel l ant draws our attention to the case of Gitron v.
Citron, 539 F. Supp. 621 (S.D.N. Y. 1982), aff'd, 722 F.2d 14 (2d
Cir. 1983), cert. denied, 466 U S. 973 (1984), ignored by appellee
in his brief, to support appellant's contention that a nere
violation of the Maryland Wretap Act, without proving malice, is
sufficient to submt the issue of punitive damages to the jury. In
Citron, the federal district court, interpreting the federal
wiretap act, held: "We reject the rule set forth in Jacobson v.
Rose that an award of punitive damages nust be supported by a
stronger show ng than necessary for conpensatory damages." 1d. at
624 n.5 (citations omtted).

We note, however, that the federal act differs from the
Maryland Act in that it provides civil sanctions only for actions
taken in violation of its penal provisions. Kratz v. Kratz, 477 F.
Supp. 463, 483 (E.D. Pa. 1979). The Gtron court apparently relied
on this distinction in making its ruling: "If, as this Grcuit has
ruled, only crimnal conduct is covered by the statute, it follows
that punitive damages nust be available once liability has been
established.” Ctron, 539 F. Supp. at 624 n.5 (citing Kratz,
supra).

In 1986, however, the punitive damages | anguage of the federa
W retap statute was anended to allow for "punitive danages in

13



Bess, 929 F.2d at 1335 (where defendant testified that he installed
the tape recorder out of a belief that the phone nessages left for
him at the marital residence were being wthheld, conduct not
sufficient to warrant punitive damages).

In the instant case, we agree with the circuit court that, at
the tinme appellee's summary judgnent notion as to punitive damages
was granted (27 October 1992), there was insufficient evidence to
support the conclusion that appellee intentionally and
deliberately, i.e. maliciously, violated the Maryland Wretap Act.
Therefore, to the extent the circuit court's grant of summary
judgnment on this issue retains any vitality at the newtrial, we
affirmthe court's decision in that regard. W point out for the
circuit court, however, in light of the Court of Appeals's recent
decision in Ellerin, that its prior pronouncenent that "a show ng
of willfulness is not sufficient to support an award of punitive
damages under the statute” may not necessarily remain true if
addi tional relevant facts are adduced. As we di scussed supra, our
bi furcated definition of wlfulness under the Act allows for, in
sonme i nstances, a showing of wilfulness to be sufficient to warrant

an award of punitive damages under the Maryland Wretap Act.

appropriate cases." It is for this reason perhaps that we have
been unable to di scover any subsequent case that reached the sane
conclusion as G tron. Therefore, as the Miryland and federal

W retap statutes are worded differently in this regard, we el ect
not to adopt the reasoning set forth by the Ctron court and,
i nstead, apply the bifurcated approach set forth in Ellerin, supra,
to determne the appropriate standard for the availability of
puni tive damages under the Maryland Wretap Act.

14



Reput at i onal Danages

In its nmenorandum and order on appellee's notion for summary
j udgnent concerning appellant's claimfor reputational damages, the
circuit court found that appellant was not entitled to reputati onal
damages in the instant case for two reasons: 1) "there is no duty
i nposed on anyone by the wiretap act to safeguard against the

publication by others of the circunstances surrounding an all eged

wretap;" and 2) "as a police officer, [appellant] had no
protectable interest in preventing publications about the
suspi cions which pronpted the tape recorder incident.” W shal

di scuss each reason in turn.

The Maryl and Wretap Act explicitly prohibits three fornms of
conduct : 1) the wilful interception of any wre, oral, or
el ectronic communi cation; 2) the wilful disclosure of the contents
of any wire, oral, or electronic comunication; and 3) the wlful
use of the contents of any wire, oral, or electronic conversation.
Md. Code Ann., Cs. & Jud. Proc. 8§ 10-402(a). Appellant, however,
does not claimthat his reputation was injured by the interception,
di scl osure, or use of his wire comunications. Instead, he clains
that the discovery of the tape recorder incident at the Hagerstown
Police Departnent led to disclosure in the press and el sewhere of
t he circunstances that pronpted the police to wiretap his tel ephone
extension. As explained by the circuit court, because "the wiretap
law inposes no duty to safeguard against disclosing police
suspi ci ons about [appellant], and any resulting investigation,

15



[appel lant's] claimfor injury to reputation and rel ated enoti onal
di stress" cannot be sustained under the guise of actual damages
proxi mately caused by a violation of the Maryland Wretap Act.
Appellant's claim for reputational damages simlarly fails
under the tort theory of defamation.!? To recover for defamation,
a plaintiff nust ordinarily establish that the defendant nmade a
defamatory statenent to a third person; the statenent was fal se;
the defendant was legally at fault for making the statenent; and,

the plaintiff thereby suffered harm Rosenberg v. Helinski, 328

Ml. 664, 675 (1992), cert. denied, 113 S. C. 3041 (1993); Kairys

v. Douglas Stereo Inc., 83 MI. App. 667, 678-79 (1990). WWere the

plaintiff in a defamation action is a "public figure," he or she
must prove by clear and convincing evidence that the allegedly
fal se defamatory publication was nade wth "actual malice."

Capital -Gazette Newspapers, Inc. v. Stack, 293 Ml. 528, 540 (citing

New York Tines Co. v Sullivan, 376 U S. 254 (1964)), cert. denied,

459 U. S. 989 (1983). Maryland |aw affords a "qualified privilege,"”
however, to "any person who nekes an oral, witten or printed

report about matters involving violation of the law " Seynour v.

A S. Abell Co., 557 F. Supp. 951, 955 (D. Md. 1983) (applying

12 Appel l ant, throughout this case, has never asserted a
def amati on cause of action. The discussion of reputational damages
in the context of defamation was initiated by appellee in its
motion for summary judgnent filed 25 March 1993, and perhaps
unnecessarily carried forward by the <circuit court in its
expl anation for the grant of that notion. W shall discuss this
alternative characterization of appellant's reputational damages
claim however, for the purpose of closure.

16



Maryl and | aw) .

W agree with the circuit court that Seynmour v. A S Abel

Co., 557 F. Supp. 951 (D. M. 1983) is persuasive in disposing of
appellant's claimfor reputational damages, couched, as it was, as
a defamation action. In Seynour, a police officer clainmd he had
been defanmed by publications that disclosed that he had been
investigated within the police departnent. In granting summary
judgment to the departnent, the federal district court explained
that Maryland |law affords a broad privilege that protects
publ i shing, or causing the publication, of substantially accurate
reports about police investigatory activity. Id. at 955. The
court enphasi zed that the privilege applies to non-nedi a def endants
as well as to nedia defendants, and enconpasses virtually all
police investigatory activity, whether it ultimately proves to be
wel | - f ounded or not:

[ T] he policy behind the privilege [to publish
matters involving alleged violation of |aw
is that the public's strong interest in
receiving informati on about matters invol ving
violation of the |aw outwei ghs the interest of
t he subjects of defamatory statenents at | east
where the defamatory statenments are not nade
with actual malice. See Cowley v. Pulsifer,
137 Mass. 392, 394 (1884) (Holnes, J.). Since
the public's interest 1in receiving the
information is just as strong whether the
purveyor of the information is a newspaper or
sonme other source, the Court holds that the
Maryl and privilege applies to all persons who
pass on information about matters involving

violation of the law . . . Al t hough no
formal crimnal charges were ever filed, the
police i nvestigation and adm ni strative

charges wunquestionably constitute "matters

17



involving violation of the law" | ndeed

nost, if not all., police activity concerns
matters involving the violation of the | aw
Sinply put, police business is |egal business,
nost _especially so when the police investigate
and file admnistrative charges against
wr ongdoi ng of their own.

Id. at 955-56 (enphasis added).
The court noted that such communi cations are also privileged
because police officers are "public figures.”" The court expl ai ned:

"[E] very court that has faced the issue has
decided that an officer of |aw enforcenent,
fromordinary patrolman to Chief of Police, is
a public "public official' within the neaning
of federal constitutional Iaw" The Tenth
Crcuit explained why even a |ow ranking
police officer is a public official:

The cop on the beat is the nenber of
the departnment who is nost visible

to the public. He possesses both
the authority and the ability to
exercise force. M suse of his

authority can result in significant
deprivation of constitutional rights
and personal freedons, not to
mention bodily injury and financial
| oss. The strong public interest
in_ ensuring open discussion and
criticismof his qualifications and

j ob per f or mance war r ant t he
conclusion that he is a public
official.

Id. at 957 (citations omtted) (enphasis added).

In light of the discussion in Seynmour, supra, it is clear that

the circuit court's grant of appellee's summary judgnent in the

case sub judice was proper for two reasons: 1) any information

regarding the investigation of appellant that was disclosed or
caused to be disclosed by appellee was privileged as "natters

18



involving violation of the law"

official" and consequently failed

and 2) appellant was a "public

to meet his burden of

establishing actual malice on behal f of appellee.
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