The appel l ee, Jerry Lee WIlson, was indicted by the Baltinore
County Grand Jury for the possession of cocaine with intent to
distribute and for related narcotics and conspiracy offenses. He
filed a pretrial notion to suppress physical evidence on the ground
that it had been obtained in violation of his Fourth Amendnent
right to be secure from unreasonabl e searches and seizures. On
November 23, 1994, Judge Thomas J. Bollinger conducted a
suppression hearing and reserved his decision on the notion. On
January 10, 1995, Judge Bollinger granted the appellee's notion to
suppress the evidence. Under the provisions of MI. Code (1995
Repl. Vol.), 8§ 12-302(c)(3) of the Cts. & Jud. Proc. Article, the
St ate has appeal ed that suppression order.

The |ssue

The single issue before us is very narrow. When a police
of ficer makes a routine traffic stop, does his automatic right to
order the driver to exit the vehicle, a procedure deened to be
constitutionally reasonabl e by Pennsylvaniav. Mimms, 434 U.S. 106, 98
S. C. 330, 54 L. Ed. 2d 331 (1977), also extend to passengers in
t he stopped vehicl e?

The Factual Background

The only witness to testify at the suppression hearing was
Trooper David Hughes of the Miryland State Police. At
approximately 7:30 P.M on June 8, 1994, Trooper Hughes observed a
white 1994 N ssan Maxinma driving southbound on 1-95 at what

appeared to be a high rate of speed. The trooper pulled into the
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| ane behind the Maxi ma and "paced" it for approximtely one mle.
It was going 64 mles per hour in a 55 mles-per-hour zone. He
al so observed that there was no regular license tag on the front or
rear of the car, except that on the back there was "a paper tag
ki nd of hanging half off, half on that said Enterprise Rent-A-Car."
O ficer Hughes activated his lights and siren, but the Maxim
continued to drive, wth Trooper Hughes behind it, for
approxi mately one-and-one-half mles before finally stopping in
Baltinmore City.

Both during the pursuit and then in approaching the Maxim
after it had stopped, Trooper Hughes observed that the car had
three occupants. During the pursuit, the two passengers had turned
and | ooked at himseveral tines and had on several occasi ons ducked
bel ow t he sight |evel and then reappeared.

As Trooper Hughes started to approach the Maxi ma on foot, he
saw that the driver had spontaneously exited the vehicle. The
trooper directed the driver to step back toward himand the two net
at a point between their respective vehicles. Tr ooper Hughes
advised the driver, a M. MN chol, why he had been stopped and
asked McNichol for his license and registration card. McNi chol
expl ained that he was comng from Connecticut and going toward
South Carolina. He produced a valid Connecticut driver's license.
McN chol further indicated that the rental papers for the car were
in the vehicle. It was at that point that Trooper Hughes

instructed McNi chol to return to the vehicle to retrieve the rental
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docunent s. McN chol got in the vehicle and sat in the driver's
seat .

Throughout the initial encounter, Trooper Hughes had observed
t hat McNichol was extrenely nervous. He appeared at tines to be
trenbling and answered every question with a question. Trooper
Hughes had also observed that the front seat passenger, the
appel l ee Jerry Lee WIlson, was sweating and extrenely nervous.

It was after MN chol had reentered the car that Trooper
Hughes ordered WIson out of it. As WIlson conplied with the
trooper's direction to wal k back closer to the police vehicle, what
appeared to be (and, indeed, turned out to be) crack cocaine fel
to the ground. Trooper Hughes drew his weapon and placed WI son
under arrest. Wen Trooper Hughes was asked why he had directed
Wl son to exit the vehicle, he replied:

Vell, due to the novenent in the vehicle |
t hought possibly there could be a handgun in
the vehicle. | had concern for ny safety. At
that time when M. MN chol went back to the
car, | asked M. WIlson to step out, that is
my whole purpose of not approaching the
vehicle, by nyself, with three occupants in
the vehicle, | wanted each one out at a tine
to speak to each individual, for ny safety.

The single issue before Judge Bollinger was whet her Trooper
Hughes viol ated Wl son's Fourth Amendnent right against having his
person sei zed unreasonably when he ordered WIlson to step out of

t he vehicl e.

A Fal se Trai
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Both at appellate argunent and in appellate brief, the State

urged, as an alternative rationale, that Trooper Hughes had

articulable or particul arized suspi ci on under Teryv.Ohio, 392 U. S.

1, 88 S. . 1868, 20 L. Ed. 2d 889 (1968) and Sbronv. New York, 392

US 40, 88 S. C. 1889, 20 L. Ed. 2d 917 (1968), either to "stop"
Wl son for questioning or to "frisk" WIson for weapons. Under
either set of circunstances, the mninmal seizure of WIlson's person
occasi oned by ordering himfromthe car woul d have been reasonabl e.
W reject the State's alternative rationale, however, for severa
reasons.

In the first place, the State never urged such a basis for the
exit-order at the suppression hearing. Judge Bollinger was not
called upon to rule whether there was articul abl e suspicion either
for a Tery "stop" or for a Tery "frisk"”™ and, indeed, he nmade no such
rulings.

Wth respect to this alternative rationale, the State is even
nore bereft. Articulable suspicion, for either a stop or a frisk,
requires not sinply the external circunstances that would justify
such particul arized suspicion. It requires, in addition, that the
of ficer purporting to act on the basis of such suspicion actually
articulate such a purpose and such a basis for action. Gibbsv. Sate,
18 Md. App. 230, 239-42, 306 A 2d 587 (1973).

What nust be articulated to justify a Tery "stop" 1is

particul arized suspicion that a crime has occurred, is then
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occurring, or is about to occur. A "stop," unlike a "frisk," is
crine-related, not weapon-related. The societal purpose served by
a Tery "stop” is the prevention or detection of crine. The
justification for a "stop," therefore, nmust be framed and phrased
in ternms of suspected crinme. It is, noreover, the officer who nust
do the articulating, not the Attorney General by way of appellate
afterthought. Trooper Hughes articulated nothing with respect to
any crinme that he suspected WIson of being involved in. The

absence of an articulated basis for a Tery "stop"” is as absolute

here as it was i n Gibbsv. Sate:

Oficer Stewart, in the case at bar,
articulated absolutely nothing as to what
crime or type of crine he reasonably suspected
the appellant of having engaged in, of then
engagi ng in, or of being about to engage in.
(Enphasi s supplied.)

18 Md. App. at 241.

Wth respect to a possible justification for the exit-order
based on the notion that Trooper Hughes was sonehow undertaking a
Terry "frisk," the overarching fact is that Trooper Hughes never
renotely articul ated having entertai ned any such purpose. He did,
to be sure, express sone fear that "possibly there could be a
handgun in the vehicle." The ostensible purpose for ordering
W/ son out of the car, however, was to take WIlson out of proximty
to such a possible weapon rather than to frisk himfor a weapon.

\What ever Trooper Hughes was doi ng when he ordered WIson out of the
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car, it was not in furtherance of any intent to conduct a frisk. In
the absence of such a purpose, whether there mght, in the
abstract, have been a constitutional basis for a frisk is
i mmaterial .

| f these were not inpedinents enough, the State urges us to
exercise our own independent constitutional appraisal on a denovo
basis. Such appellate latitude is not available to us. Although
we may exercise denovo review with respect to m xed questions of |aw

and fact, we are enjoined to extend the nore deferential "clearly

erroneous"” standard of reviewto the findings of the trial judge on

purely factual questions. Aikenv.Sate, 101 M. App. 557, 563, 647
A.2d 1229 (1994), cert.denied, 337 Mi. 89, 651 A 2d 854 (1995); Satev.

Jones, 103 Md. App. 548, 606-11, 653 A 2d 1040 (1995). Judge
Bollinger found as a first-level fact that Trooper Hughes possessed
no fear that Wlson was arned. Judge Bollinger's conclusion was
not that the external circunstances did not add up to articul able
suspi ci on. That, indeed, would have been a finding on a m xed
gquestion of law and fact and would be subject to denovo review
Judge Bollinger's finding, by way of contrast, was that Trooper
Hughes did not even possess such a suspicion. That is a finding of
pure fact that can be overturned only if clearly erroneous.

In part because Trooper Hughes did not order all three
individuals out of the Maxima initially, and in part because

McNi chol was freely permtted to reenter the vehicle, Judge
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Bol l i nger concluded that Trooper Hughes's action was not a
preventive or preenptive nmeasure intended to neutralize the risk of
harm from of f ensi ve weapons. H's concl usion was not that there was
no basis for a reasonable suspicion that WIson was arnmed and
dangerous, but rather that Trooper Hughes entertained no such
suspi ci on, reasonabl e or unreasonabl e:

In this case the officer's experience is 13

months as a trooper and this Court finds that

when the officer allowed the driver of the

vehicle to return to the car to obtain the

rental docunents he could not have had a

reasonabl e suspicion that the person was arned

and dangerous; and, therefore, any future

intrusion into the right of the occupants of

the car are violative of one's Fourth

Amendnent proscription of unr easonabl e

searches and sei zures.
As first-level fact finding, inevitably influenced by Judge
Bol li nger's observation of Trooper Hughes's deneanor and manner of
testifying and by Judge Bollinger's assessnent of Trooper Hughes's
credibility, this is the type of thing that the trial judge is far
nore conpetent to weigh and to decide than we woul d be on the basis
of a cold record. This, we hold, is a finding that was not clearly
erroneous.

It is as inportant, perhaps, to note what we do not hold as it
is to note what we do. Had Judge Bollinger found that Trooper
Hughes had reason to fear that Wl son m ght be in possession of a
weapon and had ordered WIson out of the vehicle in order to frisk

him for a weapon, we are not holding that such a concl usion and

such an action on the trooper's part woul d have been unreasonabl e.
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That, however, is not the decision before us for review  Judge
Bol i nger found, to the contrary, that the trooper had no such fear
and we sinply hold that Judge Bollinger was not clearly erroneous
in so finding.

Pennsylvania v. Mimms

If the State's argunment that it was reasonable for Trooper

Hughes to order WIson out of the car, therefore, is sonehow to

fly, it must lift off fromthe doctrinal |aunching pad of Pennsylvania

v. Mimms and not fromthat of Terryv.Ohio.

It is treacherous to attenpt to extract too nmuch neaning from
Pennsylvaniav. Mimms. It is a six-page, unsigned opinion explaining a
summary di sposition reached wi thout benefit of oral argunent. One
nmust be careful not to read nore nmeaning into such an opinion than
the authors ever intended to put there. The sinple holding of
Pennsylvaniav. Mimms i s t hat whenever a police officer stops a vehicle
for a traffic violation, even of the nobst mnor variety, it is
reasonable for the officer to order the driver to alight fromthe
vehicle before the officer proceeds to inspect the driver's |license
and registration card, to question the driver, to observe the
driver with respect to sobriety, to issue a traffic citation, or to
take ot her appropriate action.

In the Mimms case itself, two Phil adel phia police officers had
observed Harry M ms driving an autonobile with an expired |icense

pl ate. They stopped the car for the purpose of issuing a traffic
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citation. One of the officers approached the vehicle and asked
Mmms to step out of the car and to produce his owner's card and
operator's license. Wen Mnms did so, one of the officers noticed
a large bulge under his sports jacket. Fearing that the bul ge
m ght be a weapon, the officer frisked M ms and di scovered in his
wai stband a .38 caliber revolver loaded with five rounds of
anmmuni ti on. Mms was arrested and convicted for carrying a
conceal ed weapon and for carrying a firearmw thout a |license.
Inits opinion, the Suprenme Court made it clear that its focus

was very narrow. There was no question about the propriety of the
initial stop of the vehicle. 434 U S. at 109. Nor was there any
question about the propriety of the ultimate frisk of Mnmrs for
weapons, because the observation of the bul ge furnished articul able
or particularized suspicion that a weapon m ght be present, to wt,
an i ndependent basis for that further intrusion. The only issue
before the Suprenme Court was the propriety of the internedi ate act
of ordering Mms to step out of the vehicle after it had been
st opped:

[We need presently deal only with the narrow

gquestion of whether the order to get out of

the car, issued after the driver was lawfully

det ai ned, was reasonabl e and thus perm ssible

under the Fourth Amendnent. This inquiry mnust

therefore focus not on the intrusion resulting

fromthe request to stop the vehicle or from

the later "pat-down," but on the increnenta

intrusion resulting from the request to get

out of the car once the vehicle was lawfully

st opped.

434 U. S. at 109.
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After balancing the societal interest of protecting the
of ficer fromharm against the intrusion into the Fourth Amendnent
interests of the driver, the Court concluded that it is reasonable
for an officer to order a driver to alight from the vehicle
whenever the vehicle is lawfully stopped for a traffic violation.
The hol ding was very clear that that prerogative is automatic under
such circunstances and that no individualized or particularized

suspicion that the driver mght be arnmed is involved. The police
practice under review in Mimms was always to order the driver to
alight fromthe vehicle:

The State freely concedes the officer had no
reason to suspect foul play from the
particular driver at the tinme of the stop,
there having been nothing unusual or
suspi cious about his behavior. It was
apparently his practice to order all drivers
out of their vehicles as a matter of course
whenever they had been stopped for a traffic
vi ol ation. (Enphasis supplied.)

434 U.S. at 109-10.

The police prerogative visa-vis a stopped driver is plenary and
automatic. Once the lawfulness of the initial stop of the vehicle
is established, nothing nore need be shown on a case-by-case basis
to justify the incremental intrusion of ordering the driver out of
the vehicle. In the case now before us, Trooper Hughes had nade a
| awful stop of the N ssan Maxima on |-95. He was, thereby,

automatically entitled to order the driver out of the car. | t
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turned out, coincidentally, to be unnecessary because the driver
had al ready alighted spontaneously.
The appel l ant WI son, however, was not the driver but only one
of the passengers. D d or did not the automatic police prerogative

extend to hinf

Mimms Did Not Deal Wth Passenqgers

The Mimms opinion was conpletely silent on the police

prerogative, if any, visavis a passenger. There had coincidentally

been a second occupant of Harry Mmms's vehicle who, it turned out,
was carrying a .32 caliber revolver. Once that narrative fact was
ment i oned, however, the arned passenger dropped totally from sight
and the opinion does not further allude to himeven obliquely. The
Suprene Court, indeed, went out of its way to disclaim any
consideration of the rights or vulnerabilities of passengers:
The State does not, and need not, go so far

as to suggest that an officer may frisk the

occupants of any car stopped for a traffic

violation. Rather, it only argues that it is

perm ssible to order the driver out of the

car.
434 U.S. at 110 n.5.

The State argues, however, that the automatic police
prerogative visavis a driver should be equally automatic visa-vis any

ot her occupant of a stopped vehicle. The State actually makes two

argunents in support of this proposition, one based on |egal
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authority and the other based on the inherent |ogic of drawi ng the
parallel.

A. The Argunent Based on Legal Authority:

The State does not sinply argue that the principle of

Pennsylvaniav. Mimms shoul d be extended to passengers; it argues that

the Mimms principle already has been extended to passengers. |t

cites as the extending authorities the Suprene Court opinions in

Rakasv. Illlinois, 439 U.S. 128, 99 S. C. 421, 58 L. Ed. 2d 387 (1978)
and Michiganv.Long, 463 U.S. 1032, 103 S. . 3469, 77 L. Ed. 2d 1201
(1983), and our own opinion in Derricottv. Sate, 84 M. App. 192, 578

A . 2d 791 (1990), revdonother grounds, 327 Ml. 582, 611 A 2d 592 (1992).

In citing these three opinions as support for the proposition
it urges, the State forgets the nost elemental ABC s of first
senester, first year Legal Method. Were it citing us three
hol di ngs, the State woul d be standi ng on undeni abl e bedrock. Wre

it citing us three well considered, well researched, and well
anal yzed i nstances of deliberate and conscious dicta, it would still

be standing on firm persuasive ground. Wien it cites, on the other

hand, three careless, casual, and passing instances of the nobst

obiter of dicta, it plies us with the glibness of a snake oil sal esman.
| n Michiganv. Long, the Suprene Court was not renotely dealing

with a Pennsylvaniav. Mimms situation. It was a case, rather, where

t here was undeni abl e articul abl e suspicion that an individual m ght
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be armed and dangerous. The only issue before the Court was
whet her a Tery "frisk™ could extend geographically fromthe suspect
hinself into the passenger conpartnent of the autonobile from which
he had just alighted. Pennsylvania v. Mimms was cited only to
illustrate that an autonobile can be the source of a dangerous

weapon. The reference to Mimms consi sted of the foll ow ng:

I n Pennsylvaniav. Mimms, we held that police may
order persons out of an autonobile during a
stop for a traffic violation, and may frisk
t hose persons for weapons if there is a
reasonable belief that they are arnmed and
dangerous. Qur decision rested in part on the
"inordinate risk confronting an officer as he
approaches a person seated in an autonobile."”
(Gtation omtted.) (Enphasis supplied.)

463 U. S. at 1047-48.
The Mimms principle itself was not being considered, |et al one
some nore subtle wultra-Mimms distinction between driver and

passenger. The only significance that could conceivably be derived
fromthis quotation for present purposes is that twce the word
"persons” appeared in the plural rather than in the singular.

Clearly, there was involved no consideration of the police

prerogative visaVvis a passenger as opposed to the prerogative visa-vis

a driver, for in Michiganv.Long there was only one suspect involved--

the driver hinself. The casual use of the plural rather than the

singular in this content does not in any way support the doctrinal
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wei ght the State seeks to place upon it. Every word that is
uttered in a legal opinion is not |egal authority.

The other two instances illustrate even nore pointedly why the
fundanental distinction between holdings and dicta should be
rigorously maintained. In the Angl o-Anerican common |aw tradition
of judge-made law, it is, when we are neticul ously precise about
the matter, the decision of an appellate court that has, within the
appropriate jurisdictional f ramewor Kk, bi nding precedenti al
authority, and not necessarily the opinion announcing the deci sion.
Ceneral |y speaki ng, however, when it cones to the actual hol ding of
a case, the decision of a court and the opinion of the court
announci ng the deci sion are coterm nous.

The precedential weight of a holding is predicated in |arge

measure on its status as the deliberate and consi dered judanent of

an entire collegiate court, including the opinion witer, on the
i ssue before it that nmust be decided. Each nenber of an appellate
court peers in with painstaking scrutiny not only on the decision
itself but on the framng of the holding that announces the
decision. The articulation of the holding passes through a stern
editorial process that insists that every "i" be dotted, every "t"
be crossed, every word be carefully chosen, and every far-flung

repercussion be sagely anticipated. A holding, therefore, has

earned the authoritative weight we give it.
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The hol di ng, however, consists of no nore than a few sentences
or, at nost, a few paragraphs, generally |ocated near the end of
what may be a twenty or thirty-page opinion. Wen it conmes to the
conposition of the opinion leading up to the holding, the
collegiate editorial reins are, although not totally relaxed, far
| ooser. There is a wide stylistic range within which the opinion
witer may freely express a particul ar | egal phil osophy; a special
anal ytic approach to problem solving; possibly idiosyncratic
reactions to certain argunents; or, above all, an individualistic
writing personality. The active collegiate participation in the
formul ation of a holding retreats to gentle stylistic suggestion
when it comes to the witer's nodality of expression. It is not
uncommon for a panel nenber to subscribe to an opinion,
notw t hst andi ng an occasi onal wi nce of pain or smle of indul gent
tol erance along the way. The point is that everything said in an
opi nion--the dicta--is not entitled to the same weight as is the
hol di ng of the Court.

Wel | -consi dered dicta, of course, is sonetinmes very good and,
therefore, of significant persuasive weight. That is a far cry,
however, from giving persuasive weight to every hurried word that
may appear in the course of an opinion. The opinion-witing
process is frequently a high volunme production line and it should
be obvious that every syllable is not chiseled in marble.

| nadvertent m stakes inevitably creep in. This is unremarkable,
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unl ess we seize upon the mstakes, extend them a precedenti al

wei ght to which they are not entitled, and then follow them as
fal se gods. The citations to Rakasv.lllinois and Derricott v. Sate at | east
flirt wwth just such precedential heresy.

The citation to Rakasis to a footnote in a concurring opinion.

The issue for decision in Rakas had nothing to do with the police
prerogative to order a driver or a passenger to alight from an
aut onobi | e. It dealt exclusively with the standing of a "nere
passenger" to raise a Fourth Arendnent challenge to the search of
someone el se's autonobile. The footnote in the concurring opinion
was responding to the dissent in the case and was naki ng the point
that an autonobile generally, with no distinction even consi dered
bet ween driver and passenger, enjoys a |esser expectation of
privacy than do other places, such as honmes. Pennsylvaniav. Mimms was
used sinply to illustrate that point:

Last Term this Court determ ned in Pennsylvania
v. Mimms t hat passengers i n autonobiles have no

Fourth Amendnent right not to be ordered from

their vehicle, once a proper stop is nade

(Gtation omtted.)
439 U.S. at 155 n.4 (concurring opinion by Powell, J.). The
deceptively broad reference to "passengers” was sinply wong. It
should, nore carefully, have been a nore limted reference to
"drivers." That distinction, however, was not renotely involved in
the discussion and should not be given a significance that was

never i ntended.
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The sane sort of inadvertent m stake infected our opinion in

Derricott v. Sate. As we worked our way toward the critical issue

actually before us in that case, we described, alnost as passing
| andscape, the unquestioned legitinmacy of an initial traffic stop
and then the unquestioned | egitinmacy of ordering the stopped driver
to alight fromhis vehicle. Cdearly, we were not dealing with any
di stinction between a driver and a passenger, because there was no

passenger in the Derricott vehicle. No one other than the driver
was i nvol ved. Nonet hel ess, our characterization of Pennsylvania v.

Mimms di d read:

Pennsylvaniav. Mimms est abl i shed unequi vocal |y
that when the police have legitimately stopped
an autonobile, for a traffic offense or for
any other reason, they are automatically
entitled to order the driver and/or any of the
passengers to alight from the vehicle.
(Gtation omtted.) (Enphasis supplied.)

84 Md. App. at 197-98. The overly broad inclusion of the phrase
"and/ or any of the passengers"” was sinply wong. Pennsylvaniav. Mimms
did not stand for so broad a proposition.

The witer of the concurring opinion in Rakas and the witer
of this Court's opinion in Derricott did exactly the sane thing, as
opinion witers sonetines do. On an immterial issue and casually
i n passing, they characterized Pennsylvaniav. Mimms as t hey renenbered

it, but they remenbered it wongly. They did not put down a pen in

m d-sentence and run to the United States Reports for the obvious
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reason that the passing reference was not in any way the focus of
consideration. To be sure, a judge said the words. The words,
however, in such a context, should be given the weight they would
be given if the judge had said themin a law review article or in

a newspaper colum or in atalk to the Kiwanis Cub. In this sane
regard, seealsoHarrisv.Sate, 81 Ml. App. 247, 300, 567 A 2d 476 (1989),
rev'd on other grounds, Satev. Harris, 324 Md. 490, 597 A 2d 956 (1991).

In summati on, dSaredecissis ill served if readers hang sl avishly
on every casual or hurried word as if it had bubbled fromthe earth
at Del phi. Obiter dicta, if noticed at all, should be taken with a

|arge grain of salt.!?

B. The Argunent Based on Loqic:

In urging that the Mimms based police prerogative visavis a
stopped driver should be extended to cover passengers in a stopped
vehicle as well, the State is on nuch firnmer ground as it nmakes its
argunent based on the inherent logic of the parallel. In deciding
Mimms as it did, the Suprenme Court engaged in a bal anci ng exerci se.
It measured the governnental or societal interest that would be

furthered by the prerogative against the privacy interest that

! Incredibly, several jurisdictions have apparently extended the M ms
automatic police prerogative to passengers sinply by relying on this dicta from

Rakas v. lllinois and Mchigan v. Long. United States v. MCoy, 824 F.Supp. 467
(D. Del. 1993); State v. Soares, 648 A 2d 804 (RI. 1994). This is not to say
that, by random chance, they may not have hit on a proper resolution. It is a

cl ose question that could easily go either way. This is only to say that the
avenue by which they arrived at their resolution (or the rationale seized upon
to explain it) was analytically flawed.
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woul d be conpromsed by it. On balance, it deened the prerogative,

vis-a-vis a driver, to be reasonabl e.

The sane general factors would go into the wei ghing process of
whether it woul d be reasonable automatically to subject a passenger
to the sane police procedure. W accept the State's invitation to
engage in such a weighing exercise. W point out, as we do so,
that we are assessing the reasonabl eness of subjecting a passenger
to the automatic police prerogative of ordering him out of an
autonobil e, just as automatically as in the case of the driver, and
not to such a prerogative when conditioned on sone sort of
particul arized or individualized suspicion.

On the societal -interest pan of the bal ance scale, the Suprene
Court placed two factors. The heavy factor was the interest in
protecting the officer from harm at the hands of the driver. A
secondary factor was the interest in protecting the officer from
the risk of harm from oncomng traffic. In referring to that
secondary factor, the Court observed:

The hazard of accidental injury from
passing traffic to an officer standing on the
driver's side of the vehicle my also be
appreciable in sone situations. Rat her than
conversing while standing exposed to noving
traffic, the officer prudently may prefer to
ask the driver of the vehicle to step out of
the car and off onto the shoul der of the road

where the inquiry may be pursued with greater
safety to both.

Mimms, 434 U.S. at 111
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Assum ng that stopped vehicles generally pull to the right-
hand curb of the street or the right-hand shoul der of the road and
that it is the driver's side that is thereby exposed to traffic,

this factor obviously does not cone into play when considering the
officer's position visa-vis a passenger. In a routine traffic stop,

there woul d, indeed, be few occasions when an officer would even
have any interest in standing outside the passenger's w ndow and
talking to a passenger. Since this societal interest, however, was
clearly little nore than a nmakewei ght, its absence fromthe bal ance
in the case of a passenger detracts little from the governnenta
i nterest bei ng wei ghed.

The heavy and predom nant societal interest that persuaded the
Suprene Court to deci de Pennsylvaniav.Mimms as it did was the concern

for mnimzing the risk of harmto an officer from an armed and
dangerous driver:

Establishing a face-to-face confrontation
di m ni shes t he possibility, ot herw se
subst anti al , t hat the driver can make
unobserved novenments; this, in turn, reduces
the likelihood that the officer will be the
victimof an assault.

W think it too plain for argunent that the
State's proffered justification--the safety of
the officer--is both legitimate and weighty.
"Certainly it would be unreasonable to require
that police officers take unnecessary risks in
t he performance of their duties.”" And we have
specifically recognized the inordinate risk
confronting an officer as he approaches a
person seated in an autonobile. "According to
one study, approximately 30% of police
shootings occurred when a police officer
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approached a suspect seated in an autonobile.
We are aware that not all these assaults occur
when issuing traffic summons, but we have
before expressly declined to accept the
argunent that traffic violations necessarily
involve |less danger to officers than other
types of confrontations. | ndeed, it appears
"that a significant percentage of nurders of
police officers occurs when the officers are
maki ng traffic stops."” (Footnote and citations
omtted.) (Enphasis supplied.)

434 U.S. at 110.

Assum ng the worst-case scenario, as the Suprene Court did
with a driver and as we now do with a passenger, it is self-evident
that an armed and dangerous passenger poses just as great a threat
to an officer as does an arnmed and dangerous driver. In |ooking,
therefore, exclusively at the "benefit" side of this cost-benefit
anal ysis, we conclude that the societal benefit or societal
interest is just as great when considering protecting an officer
froma passenger as it is when protecting an officer froma driver.

A bal anci ng process, however, is an exercise in relativity.
A cost-benefit analysis requires that we conpare the social "costs"
to driver and passenger, respectively, just as we have conpared the
respective benefits of protecting the officer from each of them
It is here that the parallel urged by the State falters. It is
here that a significantly heavier weight on the "cost" side of the
scale in the case of a nere passenger produces, in our judgnent, a

different result.
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I n Mimms, the Suprene Court nmade it very clear that the soci al

cost internms of interfering with a citizen's liberty interest was
a possi bly counter-bal ancing factor that had to be consi dered:

The touchstone of our analysis under the
Fourth Anendnent is always "the reasonabl eness
in all the circunstances of the particul ar
governnmental invasion of a citizen's personal
security." Reasonabl eness, of course, depends
"on a bal ance between the public interest and
the individual's right to personal security
free from arbitrary interference by |aw
officers." (Citation omtted.) (Enphasis
supplied.)

434 U.S. at 108-09.

Apparently critical to the Supreme Court's decision that a
police officer's prerogative to order a stopped driver out of a car
could be automatic rather than conditioned on sone show ng of
particul ari zed suspicion was its conclusion that the social "cost"
in terms of interfering with the driver's liberty interest was
mnimal, if not nugatory. Not only is the autonobile itself
stopped for a traffic infraction, but the driver is subject to
further detention on an in personam basis. The driver is not
permtted to walk away from the scene and disappear into the
sunset . The driver is required to furnish the officer wth
evidence of a valid operator's license and valid registration for
the vehicle, subject to penalties for failure to do so. The driver
is further detained while the officer checks out the identifying
data over a police radio. The driver is subject to receiving a

traffic ticket or citation, if not, indeed, to custodial arrest for
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the infraction. Al this is well settled | aw before the Pennsylvania
v. Mimms consi derati ons even cone into play. Wth the detention of

the driver already an undi sputed faitaccompli, the small increnental
intrusion of having him alight from the vehicle while being

det ai ned was considered by the Suprenme Court to be absolutely de
minimis:

Against this inportant interest we are
asked to weigh the intrusion into the driver's
personal liberty occasioned not by the initial
stop of the vehicle, which was admttedly
justified, but by the order to get out of the
car. W think this additional intrusion can
only be described as deminims. The driver is
bei ng asked to expose to view very little nore
of his person than is already exposed. The
police have already |lawfully decided that the
driver shall be briefly detained; the only
guestion is whether he shall spend that period
sitting in the driver's seat of his car or
standing alongside it. Not only is the
i nsi stence of the police on the latter choice
not a "serious intrusion upon the sanctity of
the person,” but it hardly rises to the |evel
of a "'petty indignity.'" Wat is at nost a
mere inconvenience cannot prevai l when
bal anced against legitimte concerns for the
officer's safety. (Gtation and footnote
omtted.) (Enphasis supplied.)

434 U. S. at 111.
A police interference with the presunptively unfettered

liberty of a nere passenger, by contrast, cannot so easily be
di sm ssed as "demnims' or as sonething "hardly ris[ing] to the

| evel of a petty indignity." The passenger has not commtted any

wrongdoi ng, even at the level of a traffic infraction. The
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passenger may not be issued a traffic ticket or citation, let alone
subjected to custodial arrest. The passenger is not required to
furnish identification or any other docunentation. Once the
aut onobi | e has sl owed down sufficiently for the passenger safely to
alight, noreover, the passenger is subject to no nandatory
detenti on what soever. The passenger is presunptively free to
abandon the driver to the clutches of the law and to hail a cab.

Under the circunstances, a police intrusion on the Fourth
Amendnent interest of the passenger is not so mninmal or nerely
increnental as to be of no nore than slight significance in the

wei ghi ng operation. To order a passenger to stay in the car or to
get out of the car is the inposition of detention perse, and not a

mere shift of the | ocation of already established detention.
The interest in officer safety, to be sure, continues to | oom

large, and this is admttedly a close question. Al warrantless
activity, however, is presunptively invalid, Katzv.United Sates, 389
U S 347, 88 S. C. 507, 19 L. Ed. 2d 576 (1967); Coolidge v. New
Hampshire, 403 U.S. 433, 91 S. . 2022, 29 L. Ed. 2d 564 (1971), and

the burden is on the State to persuade us that it is reasonable.

The State has not persuaded us that the automatic police

prerogative, under Pennsylvaniav. Mimms, to order a driver out of a

vehi cl e shoul d be extended to a passenger -- on an automatic basis.
That is the only issue before us in this case. Because Trooper

Hughes's right to order Wl son out of the car was not automati c,
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the ruling of Judge Bollinger that the evidence be suppressed is

af firned.

O alike mnd on this issue is Professor Wayne LaFave, Search
& Sazure: A Treatise on the Fourth Amendment, 8 9.4(a) at 514-15 (2d ed. 1987):

The state court in Mimms relied upon the

earlier decision in Commonwealthv. Pollard, hol di ng
t hat when a vehicle is stopped for a traffic
violation the police may not, by virtue of the
stop alone, order the passengers in the
vehicle to get out of the car. Although the
i ssue presented by a Polard-type fact situation
is by no neans an easy one, it would seemthat
Pollard was correctly decided and ought to be
di sti ngui shed from Mimms. For one thing, it
may fairly be said that "an operator's
expectation of privacy differs fromthat of an
occupant of a vehicle detained for a traffic
violation," as the driver is detained for sone
violation by him or the car he is driving

while the detention of the passengers is no
more than an inevitable incident of the
stopping of the car. But nore inportant, the
potential danger to police engaged in traffic
enforcement could be adequately net if the
police allowed passengers to remain in the
stopped vehicle and instead had the driver
acconpany themto the police vehicle while the
citation is prepared. (Footnotes omtted.)

See also Pennsylvania v. Mimms, 370 A.2d 1157, 1161 n.1 (1977)

(concurring opinion by NNx, J.), interpreting Pennsylvaniav.Pollard, 299
A. 2d 233 (1973):

Qur holding in that case was clearly limted
t o passengers occupying a vehicle. ("Further,
as was previously noted, appellant was not the
driver of the autonmobile.”) The mgjority in
the case at bar ignores this distinction, and
thus conpletely overlooks the question |eft

open in Pollarad of whether an operator's



| n Statev. Becker, 458 N.W2d 604, 607 (lowa 1990),

Court of

driver, followmng a traffic stop, wth the situation

passenger :

- 26 -

expectation of privacy differs fromthat of an
occupant of a vehicle detained for a traffic
violation. (Enphasis in original.) (Ctation
omtted.)

lowa very articulately contrasted the situation of

Not hing in either Eis [ Satev.Eis, 348 N. W 2d 224
(lowa 1984)] or Mimms suggests that the
privacy rights of the driver and passenger are
the sane at that stage. The pronouncenents in
Mimms concer ni ng enhancenent of the officer's
safety were within the context of action which
m ght be taken against a driver known to the
officer to have violated the traffic laws. A
person in that position is, in many states,
including lowa, technically subject to full
custodial arrest. To the extent the officer
elects to tenporarily pursue a |esser
intrusion, he has the right to condition that
el ection on certain aspects of detention and
search which are conducive to the officer's
safety.

The situation of the passenger, on the
other hand, is entirely different. The fact
that the driver was speeding authorizes the
officer to stop the vehicle in which the
passenger is riding. The resulting intrusion
on the passenger which flows fromthe initial
stop is an unavoi dabl e consequence of action
justifiably taken against the driver. Further
intrusion on the passenger is not justified,
however, wunless sone articul able suspicion
exi sts concerning a violation of [aw by that
person. (Ctations omtted.)

of

t he Suprene

a

a
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Seealso Johnsonv. Sate, 601 S. W 2d 326, 327-28 (Tenn. Crim App. 1980);

Satev. Williams, 366 So. 2d 1369 (La. 1978), overuled by Satev. Landry, 588
So. 2d 345 (La. 1991).
| ndeed, in NewYorkv.Class, 475 U. S. 106, 117-18, 106 S. . 960,

89 L. Ed. 2d 81, 92-93 (1986), the Suprene Court strongly suggested
that its vesting a police officer with the automatic prerogative of
ordering a driver out of a stopped car rested on three factors, one
of which was the focusing of suspicion of wongdoing specifically

on the driver:

In Pennsylvania v. Mimms, the officers had
personally observed the seized individual in
the commission of a traffic offense before
requesting that he exit his vehicle. . . . Al
three of the factors involved in Mimms and

Summers are present in this case: the safety of
the officers was served by the governnental
intrusion; the intrusion was mninmal; and the
search stemmed from sone probable cause
focusing suspicion on the individual affected
by the search. (Citations omtted.) (Enphasis
supplied.)

By contrast, a traffic stop per se does not, w thout nore, focus

suspi cion on a passenger as either a wongdoer or as a possible
source of danger to the officer.

A nunber of state courts, to be sure, have gone in the
opposite direction on this issue and have extended the automatic
police prerogative to the passenger as well as the driver. Most
have gone through the formal exercise of bal ancing the governnent al

interest in police safety against the degree of intrusion with the
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right of the passenger, although the analysis, generally speaking,

has been very skinpy. Satev.Landry, 588 So. 2d 345, 347 (La. 1991);
State v. Gilberts, 497 N.W2d 93, 95-96 (N.D. 1993); Satev. Ferrise, 269
N. W2d 888, 890-91 (Mnn. 1978); Warrv. Sate, 580 N. E. 2d 265, 267
(I'nd. App. 1991); Peoplev.Slvator, 177 I11. Dec. 58, 602 N E.2d 953,
963 (I11. App. 1992); Peoplev.Martinez, 466 N. W2d 380, 383-84 (M ch.

App. 1991), vacated onother grounds, Peoplev. Martinez, 483 N. W 2d 868 (M ch.
1992). A Florida appellate court reached the sanme conclusion
wi t hout the benefit of any apparent analysis. Doctorv. Sate, 573 So.
2d 157, 159 (Fla. App. 1991).

Several decisions fromthe New York Court of Appeals | eave New

York's position somewhat in doubt. Peoplev.Robinson, 543 N. E. 2d 733,
734 (N Y. 1989), stated, w thout el aboration, that the Pennsylvaniav.
Mimms prerogative extended to passengers as well as to drivers.

Its primary reliance, however, was on Peoplev. McLaurin, 515 N. E. 2d
904, 905-06 (N Y. 1987), a case that explicitly refrained from
holding that the prerogative was automatic and that based the
propriety of the police order in that case on specific facts
articulated by the police officer which warranted heightened
apprehensi on on his part:
W& need not now resolve whether the Mimms
rationale would always justify an officer in
ordering any or all of the passengers out of a

lawfully stopped car, for this record reveal s
that the police conduct at issue here was




- 29 -

predi cated not only on the traffic violation
and the perceived threat of danger from the
driver, but also on the conbination of
additional factors that warranted apprehension
as to the defendant passenger as well.
(Enphasi s supplied.)

Virginia also appeared initially to be in the automatic
extension of the police prerogative canp, but has since backed away

fromthat position. In Betheav.Commonwealth, 419 S.E.2d 249, 250-51

(va. App. 1992), the Court of Appeals of Virginia appeared to

extend the prerogative to passengers automatically. On appeal
however, the Suprenme Court of Virginia, in Betheav. Commonwealth, 429

S.E 2d 211, 213 (Va. 1993), expressly refrained fromany automatic
extension and rested its affirmance of the officer's actions on his
ability to "point to specific and articulable facts" that justified
his order for the passenger to alight fromthe vehicle:

Nevert hel ess, we need not determ ne whet her
the de minims rationale utilized in Mimms is
applicable to a passenger in a vehicle when
the initial vehicle stop is predicated solely
on matters pertaining to the driver. The
facts of this case only require the
application of the nore general principle that
Fourth Anmendnent interests are not violated
when a police officer can "point to specific
and articulable facts which, taken together
with rational inferences from those facts,
reasonably warrant that intrusion." (Enphasis
supplied.)

VWhat W Are Not Hol di ng

By way of conscious, considered, and deliberate dicta, we hasten

to point out what we are not holding. W are not holding that a
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police officer, as a matter of personal safety, nmay not order a
suspect passenger out of a stopped autonobile as readily as he may
frisk a suspect on the street or in an autonobile, and perhaps even
nore readily. W are sinply holding that the prerogative is not
automatic, but requires, for justification, sonme individualized or
particul ari zed suspicion -- just as in the case of a frisk for
weapons. Where officer safety is concerned, the reasonabl eness
threshold is low, but there is a threshold.

O all the opinions we have found dealing with the distinction
between the vulnerability of a driver to an order to alight froma
car and the vulnerability of a passenger to the sane order, far and

away the nost thoughtful and sensitive analysis is that of the
Supreme Court of New Jersey, in Satev. Smith, 637 A 2d 158 (1994).

The New Jersey Suprene Court recogni zed, as we have done, that the
danger posed to an officer is just as great at the hands of a
passenger as at the hands of a driver. It is on the "cost" side of

t he bal ance scale that a difference is found. Wth respect to the
greater intrusion that occurs in the case of a passenger, the Smith

opi ni on reasoned:

We turn now to the second prong of the

Mimms anal ysis and weigh the intrusion into
the passenger's |liberty occasioned by the
trooper's order to a passenger to get out of
the car as a routine safety precaution.
Ordering a passenger to |leave the vehicle is
di stinguishable from ordering the driver to
get out of the vehicle because the passenger
has not engaged in the cul pable conduct that
resulted in the vehicle's stop. Although the
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State's interest in safety remains the sane
whether the driver or the passenger s
i nvol ved, requiring a passenger to alight from
a car in the course of a routine traffic stop
represents a greater i ntrusion on a
passenger's liberty than the sane requirenent
does on a driver's liberty. Wth respect to
t he passenger, the only justification for the
intrusion on the passenger's privacy is the
untinely association with the driver on the
day the driver is observed commtting a
traffic violation. Because the passenger has
not engaged in cul pabl e conduct, the passenger
has a legitimte expectation that no further
i nconvenience wll be occasioned by any
intrusions beyond the delay caused by the
| awful stop. The intrusion on the passenger's
privacy, therefore, is greater than it is on
the driver's privacy. (Enphasis supplied.)

637 A 2d at 165-66.
The Smith Court recogni zed that although the intrusion on a

passenger was not a major intrusion, it was enough to require sone

specific justification under the Fourth Anmendnent:

[ TIhe primary concern of the Mimms rule --
officer protection -- remains the sane whet her
a passenger or a driver is involved.

: Applying the balancing test to
passengers, however, we conclude that the
scale tips against a per s rule that a
passenger may always be ordered out of a
vehicle lawfully stopped for a routine traffic
vi ol ati on. Courts have long held that sone
guantum of individualized suspicion is a
prerequisite to a constitutional search and
sei zure. Al though we do not think that a
passenger being routinely asked to step out of
a lawfully detained vehicle suffers a ngjor
i ntrusion, the request neverthel ess anmobunts to
an intrusion. Therefore, we do not think
reasonabl e t he proposi tion t hat auto
passengers should be routinely ordered to get
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out of their cars after ordinary traffic
st ops.

Hence, we concl ude that the Mimmsperse rul e
should not be applied automatically to
passengers. (Ctations omtted.)

637 A.2d at 166.
In turning its attention to the relatively |Iow threshold of
justification required to order a passenger out of a car, the Smith

opi nion reasoned that that justification mght well be |less than,

and different from the articulable suspicion that a crine was
occurring, so as to justify a Tery "stop," or the articulable
suspicion that the passenger was arned and dangerous, sSo as to
justify a Tery "frisk"

We do recogni ze, however, that instances wll
surface in which police officers, with |ess
than a reasonabl e suspicion that a passenger
is engaged in crimnal activity or is arnmed
and danger ous, may reasonably order a
passenger to step out of the car.

637 A 2d at 166.
What nmust be articulated to justify ordering a passenger out
of a car are specific and articulable facts that would support a

"hei ghtened caution” that the traffic stop was fraught w th danger:

Al t hough the perse rule under Mimms permts
an officer to order the driver out of a
vehicle incident to a lawful stop for a
traffic violation, we decline to extend that

per se rule to passengers. | nstead, we
determne that an_ officer nust be able to
point to specific and articulable facts that
would warrant heightened caution to justify
ordering the occupants to step out of a
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vehicle detained for a traffic violation.
(Enphasi s supplied.)

637 A 2d at 167.
The Smith Court made it clear, noreover, that a reasonable

sensing of the need for "hei ghtened caution," although constituting

particul ari zed suspicion, does not necessarily have to rise to the
| evel of articul able suspicion necessary for a Terry "frisk"

Al t hough the requirenents for ordering a
passenger from a vehicle are nore stringent
than those for ordering a driver out under the
Mimmsper se rul e, the standard that justifies an
order to a passenger to step out of a vehicle
does not rise to the Tery standard that nust be
net for a protective pat-down. W adopt this
| esser standard because of the need to protect
police officers and because of the m ninal
intrusion the requirenment to exit the car
i nposes on the passenger.

To support an order to a passenger to
alight from a vehicle stopped for a traffic
violation, therefore, the officer need not
point to specific facts that the occupants are
"arnmed and dangerous.” Rat her, the officer
need point only to sone fact or facts in the
totality of the circunstances that would
create in a police officer a heightened
awareness of danger that would warrant an
obj ectively reasonable officer in securing the
scene in a nore effective manner by ordering
the passenger to alight from the car.
(Enphasi s supplied.)

637 A 2d at 167.

As it upheld the officer's ordering of the defendant-passenger
out of the car, the Smith opinion provided an illustrative checkli st

of those types of observations that, although possibly falling



- 34 -
short of articulable suspicion for a Terry "frisk," would justify

t he exercise of heightened caution in ordering a passenger out of
a car:

Had the vehicle pulled to the side of the road
W t hout incident, the trooper would have had
no basis for requiring the passenger to step
out of the car. Here, however, Trooper Cacina
W tnessed the apparent passing of objects
between the front and back seats. Gaci na
testified that while following the car as it
pulled to the shoulder, he "did not have a
view of the nost inportant thing that [he]
needed to have a view of; and that is [the
occupants'] hands."

Thus the wunusual novenents, the early
nmor ni ng hour, and a |argely deserted Turnpike
are facts that warrant proceeding with extra
caution in handling the occupants of the
vehi cl e. The suspicious behavior by the
occupants permtted the officer to exercise
i ncreased care to secure the scene even though
the order that the passenger step out of the
vehicle involved sonme intrusion on the
passenger. That intrusion on the passenger's
privacy interest is justified, however,
because the suspicious novenents in the car
warranted a reasonably prudent officer's
belief that the occupants of the car m ght be
arnmed. Trooper Cacina thought that he would
best be able to control the scene if each of
t he passengers stepped out of the vehicle and
remained in conplete view of the officers.
Those circunstances were sufficient to justify
Trooper Cacina's exercise of hei ght ened
caution in ordering Mihamad to step out of
the car. (Enphasis supplied.)

637 A .2d at 168.
| n Peoplev. McLaurin, 515 N. E.2d 904 (N. Y. 1987), the New York

Court of Appeals found of significance in this regard the facts 1)

that the area where the car was stopped was abandoned, 2) that the
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hour was late, and 3) that the car was noving slowy with no lights
on:

Here, the area was abandoned, the hour was
late, and the fact that the vehicle--having
already violated the speed Iimt--was noving
slowly with no lights on was sufficiently
peculiar to awaken suspicion as to the
activity of the occupants. Under these
circunstances, the officer was justified in
acting to secure the safety of both officers
by inposing upon defendant the de minimis
intrusion of ordering him-a person whose
progress had already been inpeded as a
necessary incident to the lawful stop of the
vehicle--to step out while his partner
i nvestigated t he driver's credenti al s.
(Gtation omtted.) (Enphasis supplied.)

515 N E. 2d at 906.
| n Betheav. Commonwealth, 429 S. E.2d 211 (Va. 1993), the Suprene

Court of Virginia discussed the "specific and articul able facts”
that caused the stopping officer in that case to be "reasonably
concerned for his safety":

The totality of the circunstances we
consider here included a traffic stop in a
hi gh-crinme area; simlar traffic stops by the
same officers two days earlier in the sane
nei ghbor hood where weapons were di scovered in
a car; Bethea's actions imediately prior to
the stop; Warren's 22 years of experience and
hi s statenents t hat Bet hea' s actions
"startled" and "scared" him and Warren's
concern that Bethea m ght have weapons in the
car. These circunstances constitute "specific
and articul able facts" which show that Warren
was reasonably concerned for his safety and
bel i eved that Bethea m ght have had access to
weapons with which to assault him These
facts justified the intrusion on Bethea's
Fourth Amendnent rights that occurred when
Warren asked himto get out of the car.
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The fact that Warren did not imediately
pat down or frisk Bethea does not belie
Warren's concern for his own safety, as Bethea
cont ends. Warren stated that he felt safer
with Bethea outside the vehicle, not only
because of Bethea's behavior, but al so because
of his concern that there m ght be weapons in
the car. (Citation omtted.) (Enphasis
supplied.)

429 S. E 2d at 213-14. SeealsoSatev.Reynolds, 753 S.W2d 1, 2 (M. App.
1988) .
| n Search & Sizure: A Treatise on the Fourth Amendment, 8 9.4(a) at 516 (2d

ed. 1987), Professor Wayne LaFave suggests two factors that may
establ i sh hei ghtened suspicion that a passenger may be dangerous.
One is suspicious novenent on the part of the passenger. Anot her

is where the stop is not for a routine traffic infraction but for
more serious crimnal activity, which may, ipsofacto, be reasonabl e

grounds to take preventive action with respect to the passengers as
well as the driver:

But where the car has been stopped because of
a suspicion of nore serious crimnal activity
involving use of that vehicle, there may be
greater reason to require the passengers to
alight. In UnitedSatesv. Hendey, where a car was
st opped because of a flyer from another police
departnment indicating the driver was wanted
for investigation of robbery and should be
considered arnmed and dangerous, the Court
summarily concluded that the officer's conduct
in having both the driver and his passenger
step out of the car was "well wthin the
perm ssi bl e range." Even if the suspected
offense is not serious, ordering a passenger
out of the car for purposes of self-protection
may sonetinmes be justified by the suspicious
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nmovenents of the passenger. ( Foot not es
omtted.) (Enphasis supplied.)

See also United Satesv. Hendley, 469 U.S. 221, 224, 105 S. C. 675, 83 L.
Ed. 2d 604, 609 (1985).

The 1issue of whether these are appropriate guidelines,
however, is not before us. Judge Bollinger nmade no ruling that the
circunstances in this case would not be sufficient, as a matter of
constitutional law, to justify a sense of apprehension on the part
of Trooper Hughes and appropriate preventive action by him W
are, therefore, intimating nothing as to whether, under appropriate
circunstances, we would follow the reasoning of a case such as Sate

v. Smith.

We are not holding, therefore, that the observations of

Trooper Hughes in our case mght not, under a set of guidelines
simlar to those used by Satev. Smith, have constituted a reasonabl e
justification for a sense of hei ghtened caution or apprehension on
the trooper's part and for his order for Wlson to alight fromthe
car as a result thereof. No ruling in that regard was ever nmade or
is before us for review Judge Bollinger's finding, which was not
clearly erroneous, was that Trooper Hughes did not act out of any
such sense of apprehension. Hi s suppression ruling, therefore,
based on his findings of fact, was not in error.

CRDER TO SUPPRESS EVI DENCE AFFI RVED;
COSTS TO BE PAI D BY BALTI MORE
COUNTY.
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