James Smith and Jason Mack v. State of Maryland, No. 116, September Term, 2004.

Criminal Law: Cross-Racial Eyewitness Identification — Testimony — Closing Argument.
Where an eyewitness’s testimony involves a cross-racial identification of the defendants and
the witness opines on her enhanced ability to identify, defense counsel is permitted to argue
the difficulties of cross-racial identification in closing argument. Trial court erred in
prohibiting defense counsel from commenting on cross-racial eyewitness identification in

their closing arguments; therefore, the defendants’ convictions were reversed.
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This case involves an attempted robbery in which a cross-racial identification® was
made by the victim of two defendants, Jason Mack and James Smith, as the perpetrators. The
trial court denied defense counsel’s request to argue the difficulties of cross-racial
identification in closing argument and to have the jury instructed concerning the cross-racial
nature of the identifications. Based upon the circumstances of this case, we hold that the trial
court erred in prohibiting defense counsel from commenting on cross-racial identification in
their closing arguments and reverse the defendants’ convictions. We do not reach the jury
instruction question.

Facts

On May 8, 2002, at approximately 10:30 p.m., Christine Crandall, a white female,
parked her car in front of her residence in the Fells Point neighborhood of Baltimore City,
when she noticed two black males walking toward her on the other side of the street. Ms.
Crandall said “hey guys” to the two men, after which one of the men pointed a gun at her and
stated “give me your keys, bitch. I’ll shoot you.” Shortly thereafter, the second man
attempted to grab the keys from Ms. Crandall’s hand, but she maintained a tight fist around
them, repeatedly stating “you don’t want to do this,” to the men.

During the altercation, one of Ms. Crandall’s neighbors, Mary Jo Slowey, looked out
a nearby second-floor window and asked Ms. Crandall if she was okay. In response, Ms.

Crandall yelled, “call 911, they have agun.” At that point, the two men started to walk away,

! A cross-racial identification occurs when a person of one race is asked to identify a
person of another race. See John P. Rutledge, They All Look Alike: The Inaccuracy of Cross-
Racial Identifications, 28 AM. J. CRIM. L. 207, 211 (Spring 2001).



but the gunman allegedly turned and again pointed his weapon at Ms. Crandall, before
leaving the scene.

Police officers responded to Ms. Slowey’s call but were unable to locate the two men.
Ms. Crandall provided a general description of them and stated that the man with the gun had
“dreds.” Two days after the incident, Detective Randolph Wynn, an officer with the
Baltimore City Police Department assigned to the case, met with Ms. Crandall at the police
station and showed her an array of photographs based upon her description of the
perpetrators. After viewing the photo arrays, Ms. Crandall wrote on the back of the last
photo, “Out of these 6 photos, | do not recognize the ones who attempted to car jack me.”

Thereafter, Detective Wynn continued to investigate and prepared two additional
photo arrays, which included pictures of the petitioners, Mr. Smith and Mr. Mack. On May
23, 2002, about two weeks after the incident, Ms. Crandall was shown the photos, and she
identified Mr. Mack as the man who held the gun, although she noted that his hair was
different because the man in the picture appeared to have his hair in “cornrows” rather than
“dreds.” Ms. Crandall then wrote on the back of Mr. Mack’s photo, “He looks very much
like the man who had the gun and attempted to rob me. The hair is changed but still looks
like the man.” Ms. Crandall also chose Mr. Smith’s photo and wrote on the back, “This
looks like the man wearing the hat that attempted to rob me. He tried to take the keys from
my hand while the other man held the gun to me.” Based upon Ms. Crandall’s identification
of Mr. Smith and Mr. Mack, both men were arrested on June 5 and 6, 2002, respectively.

Procedural History
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Messrs. Mack and Smith were charged with Attempted Armed Robbery,? First and

Second Degree Assault,® Carrying a Handgun and Use of a Handgun in Commission of a

2 Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 486 stated:
Every person convicted of the crime of robbery or attempt to
rob, or as accessory thereto before the fact, is guilty of a felony,
shall restore the thing robbed or taken to the owner, or shall pay
to him the full value thereof, and be sentenced to imprisonment
for not more than 15 years.

Section 486 was recodified without substantive change as Md. Code (2002), 88§ 3-401 and
3-402 of the Criminal Law Article.

3 Md. Code (1957, 1996 Repl. Vol), Art. 27 § 12A stated:
(a) General prohibition.— A person may not commit an assault.
(b) Violation; penalties. — A person who violates this section
is guilty of the misdemeanor of assault in the second degree and
on conviction is subject to a fine of not more than $2,500 or
imprisonment for not more than 10 years or both.

Section 12A was recodified without substantive change as Md. Code (2002), 8 3-203 of the
Criminal Law Article.

Md. Code (1957, 1996 Repl. VVol.), Art. 27 § 12A-1. stated:
(a) Serious physical injury; use of a firearm. — (1) A person
may not intentionally cause or attempt to cause serious physical
injury to another.
(2) A person may not commit an assault with a firearm,
including:
(1) A handgun, antique firearm, rifle, shotgun, short-barreled
shotgun, or short-barreled rifle, as those terms are defined in §
36F of this article;
(if) An assault pistol, as defined in § 36H-1 of this article;
(i) A pistol, revolver, or antique pistol or revolver, as those
terms are defined in § 441 of this article;
(iv) An assault weapon, as defined in 8 481E of this article; and
(v) A machine gun, as defined in 8 372 of this article.
(b) Penalty. — A person who violates this section is guilty of

(continued...)



Crime,* and Attempted Theft.> Prior to the jury trial that began on February 24, 2003,

3 (...continued)
the felony of assault in the first degree and on conviction is
subject to imprisonment for not more than 25 years.

Section 12A-1 was recodified without substantive change as Md. Code (2002), § 3-202 of
the Criminal Law Article.

Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 12 defined assault as:
Except as otherwise provided in this subheading, “assault”
means the offenses of assault, battery, and assault and battery,
which terms retain their judicially determined meanings.

Section 12 was recodified without substantive change as Md. Code (2002), § 3-201 of the
Criminal Law Atrticle.

Assault has been defined by common law as “either an attempt to commit a battery
... [which is] ‘the unlawful application of force to the person of another,” or an intentional
placing of another in apprehension of receiving an immediate battery.” Cainv. State, __ Md.
_,__A.2d __ (2005), quoting Snowden v. State, 321 Md. 612, 617, 583 A.2d 1056, 1059
(1991).

4 Md. Code (1957, 1996 Repl. Vol.) Art. 27 § 36B stated:

(b) Unlawful wearing, carrying, or transporting of handguns;
penalties. — Any person who shall wear, carry, or transport any
handgun, whether concealed or open, upon or about his person,
and any person who shall wear, carry or knowingly transport
any handgun, whether concealed or open, in any vehicle
traveling upon the pubic roads, highways, waterways, or airways
or upon roads or parking lots generally used by the public in this
State shall be guilty of a misdemeanor; and it shall be a
rebuttable presumption that the person is knowingly transporting
the handgun; and on conviction of the misdemeanor shall be
fined or imprisoned . ..

(d) Unlawful use of handgun or antique firearm in commission
of crime; penalties. — Any person who shall use a handgun or
an antique firearm capable of being concealed on the person in
the commission of any felony or any crime of violence as

(continued...)



in the Circuit Court for Baltimore City, Mr. Smith’s counsel submitted a motion in limine,
in which Mr. Mack’s counsel orally joined, requesting that the jury be instructed on cross-
racial eyewitness identification to enable the parties to raise the issue in opening statements.

After hearing arguments by the parties, the judge denied the motion and stated that the issue

(...continued)
defined in 8§ 441 of this article, whether operable or inoperable
at the time of the offense, shall be guilty of a separate
misdemeanor and on conviction thereof shall, in addition to any
other sentence imposed by virtue of commission of said felony
or misdemeanor . . ..

Section 36B was recodified without substantive change as Md. Code (2002), § 4-202
through 4-205 of the Criminal Law Atrticle.

> Md. Code (1957, 1996 Repl. Vol.) Art. 27 § 342 stated:
(a) Obtaining or exerting unauthorized control. — A person
commits the offense of theft when he willfully or knowingly
obtains control which is unauthorized or exerts control which is
unauthorized over property of the owner and:
(1) Has the purpose of depriving the owner of the property; or
(2) Willfully or knowingly uses, conceals, or abandons the
property in such manner as to deprive the owner of the property;
or
(3) Uses, conceals, or abandons the property knowing the use,
concealment, or abandonment probably will deprive the owner
of the property.
(F) Penalty. — (1) A person convicted of theft where the
property or services that was the subject of the theft has a value
of $500 or greater is guilty of a felony and shall restore the
property taken to the owner or pay him the value of the property
or services, and be fined not more than $1,000, or be imprisoned
for not more than 15 years, or be both fined and imprisoned in
the discretion of the court.

Section 342 was recodified without substantive change as Md. Code (2002), § 7-104 of the
Criminal Law Article.



of cross-racial identification could not be argued during opening statements, but offered that
defense counsel could state that the defendants were black and that the case was based upon
a single eyewitness identification, even though defense counsel did not make such a request.

After the trial court denied the requested jury instruction and prohibited the mention
of cross-racial identification in opening statements, the State produced three witnesses to
testify in support of its case-in-chief. Detective Wynn testified that he had been assigned to
investigate an attempted robbery of Ms. Crandall and that she had provided a general
description of the suspects. He explained that he had prepared several photo arrays for
review by Ms. Crandall, who upon seeing the photos, had stated with certainty that Mr. Smith
and Mr. Mack were the two people who had pointed the gun at her and tried to take her keys,
respectively.

Ms. Slowey also testified and stated that while she was watching television, she heard
anoise in the street, opened the window, and saw Ms. Crandall standing on the sidewalk with
two people who she could not describe by race or gender. Ms. Slowey declared that by the
time she reached the sidewalk, the individuals were at the end of the block with their backs
turned.

Finally, Ms. Crandall testified to the facts recounted here and, in addition, stated that
during the incident she was able to observe both men. She described both of them as
appearing “normal” and that they “looked great. They looked fine.” Ms. Crandall testified
that there were street lights enabling her to see Mr. Smith’s face, which she described as
“pretty distinctive looking.” Ms. Crandall further stated that Mr. Smith had been wearing a
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gray baseball hat, a “grayish long baggie sweat shirt and long over-sized pants” on the night
in question. When asked if she could describe Mr. Smith’s facial features, Ms. Crandall
declared that he had an “oval face” and “darker skin.” She also testified that Mr. Smith’s
behavior was not as aggressive as Mr. Mack and that there was “a quieter look to him.”

Ms. Crandall also provided a description of Mr. Mack and testified that he was
wearing a “dark bluish” sweatshirt, jeans and no hat and that she also was able to observe
Mr. Mack’s face while he pointed the gun at her. In describing Mr. Mack’s facial features,
Ms. Crandall stated that she “thought he was really handsome, and he had dreds. They were
down, slightly trim and shorter, and full face and nice teeth.” Ms. Crandall further testified
that Mr. Mack had a “strong posture.”

Finally, counsel for the State asked Ms. Crandall why she was so sure that the
defendants were the two individuals who had attempted to rob her, to which she replied that
she was “extremely good with faces.” She further opined:

Well, | am a teacher and | watch lay mannerisms. 1’ve been
studying art and painting people since | was a little girl. I’'m

obsessed with people’s postures and the way you’[re] looking
[at] them and seeing what’s going on.

* * %

And so, | think [of] myself [as] very, very good with people. [I]
study faces and | have, | look for features on people that make
them more distinct, Adams apple —
On cross-examination, defense counsel questioned Ms. Crandall about the sequence of events

and her ability to identify the defendants, but did not ask specific questions relating to cross-

racial identification.



During arecess of the proceedings, defense counsel requested permission to comment
on the difficulty of the cross-racial identifications during closing arguments, and the
following dialogue ensued:

[MR. MACK’S COUNSEL]: Your Honor, I understand you will
not be reading an instruction to the jury on cross-racial
identification.  Nonetheless, will the defense counsel be
permitted to argue to the jury on cross-racial identification.

[THE COURT]: The defense counsel will not be able to argue
on cross-racial identification, . . . there is not evidence in this
case to that effect. But defense certainly could say my client is
black, victim is white.

[MR. MACK’S COUNSEL]: But are we free to argue one
reasonable inference, identification would not be as strong as if
the complainant and defendant were the same race?

[THE COURT]: You can argue the facts that are in evidence.
That is not a fact that is in evidence.

[MR. MACK’S COUNSEL]: But it’s an inference that can be
drawn.

[THE COURT]: You can argue he is black, and the victim is
white. Anything else?

[STATE’S COUNSEL]: No, Your Honor.
[MR. SMITH’S COUNSEL]: No, Your Honor.
[MR. MACK’S COUNSEL]: No, Your Honor.
Thereafter, the defense called Officer Kevin Evans of the Baltimore City Police
Department to testify as their only witness. Officer Kevin Evans briefly testified that when

he responded to the call and arrived on the scene, Ms. Crandall had stated that she could



draw a sketch of the man who had pointed the gun but could not sketch the unarmed man
who also was present.

Prior to closing arguments, counsel for Mr. Mack renewed his request to argue cross-
racial identification in his closing. The trial judge again denied the request:

[THE COURT]: Okay. Soitis perfectly clear, I’m denying your

request, but | would permit you to say that your client is black,

victim is white, but | will not let you refer to cross-racial

identification.

[MR. MACK’S COUNSEL]: And I take exception.

[THE COURT]: Certainly.
During closing arguments neither defense counsel raised the cross-racial identification issue,
nor did either counsel mention the races of the defendants or the victim.

Subsequently, the jury found Mr. Smith guilty of attempted robbery, second degree
assault, and attempted theft. Mr. Mack was found guilty of attempted robbery, first degree
assault, and attempted theft. Both defendants were found not guilty of the handgun charges.

On April 15, 2003, the court held a sentencing hearing related to Mr. Mack, merged
the assault and attempted theft convictions, and sentenced him to six years imprisonment for
the attempted robbery conviction, with no suspension of the time to be served. The court
held a sentencing hearing for Mr. Smith on April 21, 2003, also merged the assault and
attempted theft convictions, and sentenced him to six years imprisonment, with all but two

years suspended, followed by three years probation for the attempted robbery conviction.

Following their convictions and sentencing, both Mr. Smith and Mr. Mack noted a



joint appeal to the Court of Special Appeals, raising the same issues argued herein. The
Court of Special Appeals addressed the jury instruction issue and held that the trial court did
not abuse its discretion by giving a general instruction on witness identification or in
declining to give a special jury instruction identifying race as a factor in the case and the
problems with cross-racial identification. See James Smith and Jason Mack v. State of
Maryland, 158 Md.App. 673, 704, 857 A.2d 1198, 1216 (2004). In reaching its conclusion,
the court determined that there was no evidence presented during the trial to show that race
played a part in the identification of the defendants or that cross-racial identification was an
issue.

In addressing the denial of the opportunity to argue the difficulty of cross-racial
identifications in closing, the intermediate appellate court concluded that the trial court was
correct in limiting closing argument to the evidence adduced. According to the opinion, both
defense counsel and the State were free to argue matters of “common knowledge” and draw
any reasonable inferences from the evidence. Also, defense counsel had been permitted the
opportunity to refer to the race of the defendants and the victim and argue that the victim’s
identification of the defendants was flawed, but there was no evidence to suggest that race
was a factor in the victim’s identification of the defendants.

The defendants filed a petition for a writ of certiorari in this Court to consider the
following questions:

I. Whether the trial judge erred in refusing to instruct the jury on

cross-racial identification.
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I1. Whether the trial judge erred in precluding defense counsel

from discussing in their closing arguments the difficulties of

cross-racial identification.
We granted the petition and issued the writ of certiorari. James Smith and Jason Mack v.
State, 384 Md. 448, 863 A.2d 997 (2004). Because we hold that under the circumstances of
this case, the trial judge erred in precluding the defendants from discussing cross-racial
identification in their closing arguments and reverse the defendants’ convictions, we do not
reach the jury instruction question.

Discussion
On appeal before this Court, the defendants argue that the trial court abused its
discretion by barring defense counsel from arguing the difficulty of cross-racial identification
in closing argument. The defendants contend that they should have been allowed to refer to
matters of “common knowledge” that eyewitnesses have problems identifying individuals
who are not of their own race or ethnicity and to argue reasonable inferences from the
evidence adduced during the trial. Because the defendants in this case were black and the
eyewitness/victim who identified the defendants was white and had opined on her ability to
identify people’s faces, the defendants argue that the trial court should have permitted them
to refer to cross-racial identification in closing argument.
Conversely, the State’s argument mirrors the analysis of the Court of Special Appeals

that the trial court did not err in limiting defense counsel’s closing argument because there
was no evidence to suggest that race was a factor in the victim’s identification of the

defendants. The State also maintains that cross-racial identification is not a matter of
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common knowledge because of conflicting scientific research on the subject. As such, the
State argues that the trial court properly exercised its discretion in precluding defense counsel
from mentioning cross-racial identification in closing argument.

Cross-Racial Identification

In general, a cross-racial identification occurs when an eyewitness of one race is asked
to identify a particular individual of another race. See John P. Rutledge, They All Look Alike:
The Inaccuracy of Cross-Racial Identifications, 28 Am. J. CRIM. L. 207, 211 (Spring 2001).
Over the past half-century, a growing body of scientific laboratory and field research
concerning eyewitness cross-racial identifications has emerged suggesting that some
witnesses are better able to identify members of their own race, but are significantly impaired
when attempting to identify individuals of another race or ethnicity. Id. at 211. This
“phenomenon” has been termed the “own-race” or “other-race” effect, or “own-race” bias.
See Gary L. Wells & Elizabeth A. Olson, The Other-Race Effect in Eyewitness Identification:
What Do We Do About It?, 7 PsYcHoL. PuB. PoL’Y & LAw 230, 230 (March 2001).

The majority of research on the cross-race effect has been conducted in the laboratory
setting where subjects have been tested in a controlled environment using what has been
termed “facial recognition paradigms” to evaluate the existence of the cross-race effect in
various individuals. See Siegfried Ludwig Sporer, The Cross-Race Effect, Beyond
Recognition of Faces in the Laboratory, 7 PSycHoL. PuB. PoL’Y & LAw 170, 173 (March
2001). In 1984, Sheri Lynn Johnson, then an Assistant Professor of Law at Cornell
University, defined a facial recognition paradigm for conducting laboratory studies regarding
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the ability to identify members of other races:
Inthe typical laboratory experiment in face recognition, subjects
view photographs of a number of faces that are later randomly
mixed with a new set of faces. Usually the length of observation
time is carefully controlled. The subject then is asked to select
the ‘old’ faces from among the ‘new’ faces. Each subject’s
performance is measured by plotting ‘hits’ against ‘false
alarms,” and compiling the scores statistically into a single
measure of observer sensitivity. In studies investigating the
own-race effect, the performance of the subjects is aggregated
by race and then each racial group’s accuracy is measured on
same-race and other-race photos. Differences in the aggregated
scores are then tested for statistical significance.

Sheri Lynn Johnson, Cross-Racial Identification Errors in Criminal Cases, 69 CORNELL L.

REV. 934, 938 (June 1984) (footnotes omitted).

Numerous of these studies have shown that the own-race effect is strongest when
white participants attempt to recognize black faces. Seee.g., P. Barkowitz & John Brigham,
Recognition of Faces: Own Race Bias, Incentive, and Time Delay, 12 J. APPLIED SOC.
PsycHoL. 255, 261 (1982); E.J. Chance, A.G. Goldstein & L. McBride, Differential
Experience and Recognition Memory for Faces, 97 J. Soc. PSycHoOL. 243, 249, 250-51
(1975); T.S. Luce, The Role of Experience in Inter-Racial Recognition, 1 PERSONALITY &
Soc.PsycHoL BuLL. 39, 40 (1974); Roy Malpass, Racial Bias in Eyewitness Identification,
1 PERSONALITY & SOC. PsycHoL. BuULL. 42, 43 (1974). In one study, white subjects

misidentified black faces two-to-three times more often than they misidentified white faces.

See Roy S. Malpass & Jerome Kravitz, Recognition for Faces of Own and Other Race, 13
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J. PERSONALITY & SocC. PSYCHOLOGY 330, 330-34 (1969).°

Scientists conducting laboratory studies on the cross-race effect have disagreed on
whether cross-racial impairment affects all races. At least four studies have found that black
eyewitnesses do not experience cross-racial impairment in that they do not have difficulties
in recognizing individuals from other races. See Barkowitz et al., supra, 12 J. APPLIED SoC.
PsycHoL. at 261; Chance et al., supra, 97 J. Soc. PSYcHoL. at 249, 250-51; J.F. Cross, J.
Cross & J. Daly, Sex, Race, Age and Beauty As Factors In Recognition of Faces, 10
PERCEPTION & PSYCHOPHYsICS 393, 394 (1971); Malpass, supra, 1 PERSONALITY & SoOC.
PsycHoL. BuLL. at 43. Conversely, other studies have reported that black witnesses
experience some degree of own-race effect and are significantly less able to identify white
faces than faces of their own race. See R.E. Galper, Functional Race Membership and

Recognition of Faces, 37 PERCEPTUAL & MOTOR SKILLS 455, 458 (1973); Luce, supra, 1

6 The study of the cross-race effect has not been limited to interactions between black
and white subjects. At least four laboratory studies have been conducted that examined a
white subject’s ability to recognize Asian faces. See E.S. Elliott, E.J. Wills & A.G.
Goldstein, The Effects of Discrimination Training on the Recognition of White and Oriental
Faces, 2 BULL. PsYcHONoOMIC Soc’y 71, 73 (1973); E.J. Chance, A.G. Goldstein & L.
McBride, Differential Experience and Recognition Memory for Faces, 97 J. Soc. PSYCHOL.
243, 249, 250-51 (1975) (reporting on two experiments); T.S. Luce, The Role of Experience
in Inter-Racial Recognition, 1 PERSONALITY & Soc. PsycHoOL BULL. 39, 40 (1974). One
study reported that white participants correctly recognized 76.8% of the white faces they
were shown, but only recognized 52% of the Asian faces. See Elliott et al., supra, 2 BULL.
PsYCHONOMIC Soc’y at 73. The other experiments examined white participants’ ability to
recognize Asian, black, and white faces. Asawhole, the studies found that whites displayed
more accuracy in identifying white faces than faces of people from other races. See Chance
et al., supra, 97 J. Soc. PSYcHoL. at 249, 250-51 (reporting on two experiments); Luce,
supra, 1 PERSONALITY & Soc. PSYcHOL BuLL. at 40.
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PERSONALITY & Soc. PsycHoOL BULL. at 40.’

Only three published field studies have investigated the cross-race effect. See Sporer,
supra, 7 PSycHoL. PuB. PoL’Y & LAw at 176. In one field study, black and white subjects
posing as customers visited a series of convenience stores browsing for a few minutes and
then went to the register to pay. See John C. Brigham et al., Accuracy of Eyewitness
Identifications in a Field Setting, 42 J. PERSONALITY & SOC. PSYCHOLOGY 673, 681 (1982).
Researchers would then ask the convenience store clerks, some black and others white, to
identify the “customers” from a photo array. ld. The study found some evidence of the
cross-race effect in white clerks identifying black customers. Id. According to the study, the
overall accuracy rate for all participants was only 34.2%, with black participants being more
accurate 69.2% than whites 39.9%. Id. Specifically, white clerks misidentified white
customers 34.9% of the time and misidentified black customers 54.8% of the time. Id.

A second field study conducted in 1988 was modeled after the Brigham study and

included Hispanic participants in addition to black and white clerks and customers. See

! Similarly, two studies examining the ability of black subjects to recognize persons of
Asian descent found blacks less able to recognize Asian faces than black faces. See Luce,
supra, 1 PERSONALITY & Soc. PsycHoL BuLL. at 40; Chance et al., supra, 97 J. Soc.
PSYyCHOL. at 249, 250-51.

A laboratory study also has been conducted to evaluate whether Asian-American
participants exhibited own-race bias. See Luce, supra, 1 PERSONALITY & SOC. PSYCHOL
BuLL. at 40. That study reported that Japanese-Americans are only marginally better at
identifying Japanese-American faces than Chinese-American faces. Id. The same study
found that both Japanese-American and Chinese-Americans were better able to recognize
members of their own respective races than those outside of their races. 1d. In addition,
Japanese-Americans and Chinese-Americans could identify black faces more often than
white faces. Id.
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Stephanie J. Platz & Harmon M. Hosch, Cross-Racial/Ethnic Eyewitness Identification: A
Field Study, 18 J. APPLIED SOC. PSYCHOLOGY 972, 977-78 (1988). Overall, the study found
evidence of the cross-race effect. Id. White clerks correctly identified white customers
53.2% of the time, which was significantly higher as compared to the identification of black
(40.4%) or Hispanic (34.0%) customers. The sample of black participants was too small to
reveal any statistically significant evidence of own-race bias. 1d.?

Most recently, researchers conducted a field study in South Africa and England in
which black and white participants were asked to view individuals (also black and white) in
a lineup and then were asked to identify photos of individuals from the lineup. See Daniel
Wright, Catherine Boyd & Colin Tredoux, Eyewitness Identification, A Field Study of Own-
Race Bias in South Africa and England, 7 PsycHoL. PuB. POL’Y & LAw 119 (2001). The
researchers found a cross-race effect in both black and white participants; however, other
researchers have noted that the study’s findings are difficult to compare to previous studies
because of the procedures used to compile the data. See Sporer, supra, 7 PSYCHOL. PUB.
PoL’Y & LAw at 177.

Overall, there is strong consensus among researchers conducting both laboratory and
field studies on cross-racial identification that some witnesses are more likely to misidentify

members of other races than their own. See Wells & Olson, supra, 7 PSycHoL. PuB. POL’Y

8 Hispanic clerks appeared to be better at identifying other Hispanics (53.6%) as
compared to identifying customers of other races (blacks 25% and whites 35.7%). See
Stephanie J. Platz & Harmon M. Hosch, Cross-Racial/Ethnic Eyewitness Identification: A
Field Study, 18 J. APPLIED SOC. PSYCHOLOGY 972, 977-78 (1988).
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& LAw at 230 (stating that “it is reasonable to conclude that there is internal validity to the
studies showing the other-race effect”). Although many scientists and researchers
conducting these studies agree that some witnesses exhibit own-race bias, they disagree on
the extent to which such bias affects eyewitness identification due to the variations in the
statistical data showing a cross-race effect. See Sporer, supra, 7 PSYCHOL. PuB. POL’Y &
LAw at 177; Deborah Bartolomey, Cross-Racial Identification Testimony and What Not To
Do About It, 7 Psychol. Pub. Pol’y & Law 247, 249 (March 2001).

In analyzing the results of the laboratory and field studies, researchers and other
professionals have advanced theories to explain the existence of the cross-race effect. One
initial theory was that individuals with prejudicial attitudes toward members outside of their
race were more likely to exhibit own-race bias. See Christian A. Meissner & John C.
Brigham, Thirty Years of Investigating the Own-Race Bias in Memory for Faces A Meta-
Analytic Review, 7 PSyCHOL. PUB. POL’Y & LAW 3, 7 (2001). Early research indicated that
racial attitudes appeared to influence the degree of stereotyping assigned to other-race
members and that people with less prejudiced racial attitudes were better at recognizing
people outside of their race. Id. This explanation, however, has not garnered wide support
in the scientific community because researchers have failed to find a correlation between
racial attitudes and the own-race effect. Id.

A second theory called the *“ethnocentric” or “physiognomic homogeneity”
explanation hypothesizes that people exhibit own-race bias because members of a particular
race have similar characteristics making it difficult to differentiate among the members.

17



Johnson, supra, 69 CORNELL L. REV. at 945. This theory also has been criticized as ignoring
evidence of anthropological studies of human faces finding no difference in perceived
similarities between own and other-race faces. 1d. at 943-44.

A number of researchers have posited a third theory, the interracial contact theory, to
explain the existence of own-race bias, stating that the quality or number of interracial
contacts may play a role in the extent of own-race bias demonstrated by a particular
individual. Meissner et al., supra, 7 PSYcHoL. PuB. POL’Y & LAw at 8. Researchers have
proposed that increased contact with other-race individuals may increase a person’s ability
to recall features of other-race faces by:

(a) reducing the likelihood of stereotypic responses and

increasing the likelihood that individuals may look for more

individuating information, (b) influencing individuals’

motivation to accurately recognize other-race persons through

associated social rewards and punishments, or (c) reducing the

perceived complexity of unfamiliar other-race faces.
Id. The validity of the interracial contact theory is unsettled and has not been widely
accepted as a cause for own-race bias. Id.

Another point of contention among researchers and scholars regarding the legitimacy
of the cross-race effect is whether the results of both the laboratory and field studies are
applicable to “real-world” situations where a victim or witness confronts an assailant and
then later must attempt to identify that person. See Wells & Olson, supra, 7 PSycHOL. PUB.

PoL’Y & LAw at 230. Proponents of the studies argue that there is “no particular reason to

think that the other-race effect . . .does not apply [to] eyewitnesses in actual criminal cases,”
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id., whereas others contend that studies on cross-racial identification “bear little resemblance
to real-life crimes.” Bartolomey, supra, 7 Psychol. Pub. Pol’y & Law at 249.

There have not been studies on whether the cross-race effect is impacted by traumatic
events. ld. One suggested alternative is that researchers conduct archival studies in which
information from real criminal cases is accessed through court records and analyzed for
evidence of the cross-race effect in eyewitnesses. See Wright et al., supra, 7 PSYcHoL. PuUB.
PoL’y & LAw at 120-21. This alternative, however, has not been utilized by researchers
studying the own-race effect on the ground that it is difficult to draw conclusions from the
information because researchers cannot control the particular situations and it would be
difficult to know if a witness actually had been mistaken in his or her identification. Id.

Because there is debate concerning the results of the studies on cross-racial
identification, researchers and other professionals have questioned whether courts should
recognize the own-race effect in cases involving cross-racial identification of a defendant by
a victim or witness. See Wells & Olson, supra, 7 PSYCHOL. PuB. POL’Y & LAW at 230;
Rutledge, supra, 28 AM. J. CRIM. L. at 211, compare Bartolomey, supra, 7 PSYCHOL. PUB.
PoL’Y & LAw at 230.

Some courts, however, when addressing the issue of a cross-racial identification of
a criminal defendant, without crediting the studies themselves, have permitted jury
instruction or closing argument on cross-racial identification. See e.g., People v. Carrieri,
777 N.Y.S.2d 627, 629 (N.Y.App. 2004) (permitting closing argument on cross-racial
identification and stating that the quality of cross-racial witness identification fell within the
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ambit of jurors’ general knowledge and life experience); State v. Wiggins, 813 A.2d 1056,
1059 (Conn.App. 2003) (stating that “closing argument may be employed to demonstrate the
problems that might arise as a result of cross-racial identification”); State v. Cromedy, 727
A.2d 457, 467-68 (N.J. 1999) (allowing jury instruction on cross-racial identification and
stating that there is a “widely held commonsense view that members of one race have greater
difficulty in accurately identifying members of a different race”); People v. Sanders, 905
P.2d 420, 435 (Cal. 1995) (holding that defendant had not been prejudiced by trial court’s
refusal of expert testimony on eyewitness identification because defense counsel had been
allowed to argue the problems of cross-racial identification in closing argument); State v.
Cunningham, 863 S.W.2d 914, 923 (Mo.App. 1993) (noting that counsel may discuss the
problems with cross-racial identification in closing argument); State v. Patterson, 405 S.E.2d
200, 207 (N.C.App. 1991) (upholding defendant’s conviction based upon eyewitness
identification, in part, because counsel had been allowed to argue the difficulties of cross-
racial identification in closing argument).
Closing Argument

In this instance, the gist of the issue before us is whether the trial court should have
allowed defense counsel to argue the difficulties of cross-racial identification in closing
argument. “Itis well settled that a criminal defendant’s Sixth Amendment right to counsel
guarantees, in part, an opportunity for counsel to present closing argument at the close of the
evidence.” Holmesv. State, 333 Md. 652, 658-59, 637 A.2d 113, 116 (1994), citing Herring
v. New York, 422 U.S. 853, 858-65, 95 S.Ct. 2550, 2553-57, 45 L.Ed.2d 593, 598-602
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(1975); Cherry v. State, 305 Md. 631, 636-47, 506 A.2d 228, 230-36 (1986); Spence v. State,
296 Md. 416, 419, 463 A.2d 808-09 (1983); Yopps v. State, 228 Md. 204, 208, 178 A.2d 879,
882 (1962). The United States Supreme Court in Herring v. New York, 422 U.S. 853, 95
S.Ct. 2550, 45 L.Ed.2d 593 (1975), discussed the importance of closing arguments:

It can hardly be questioned that closing argument serves to
sharpen and clarify the issues for resolution by the trier of fact
in a criminal case. For it is only after all the evidence is in that
counsel for the parties are in a position to present their
respective versions of the case as a whole. Only then can they
argue the inferences to be drawn from all the testimony, and
point out the weaknesses of their adversaries’ positions. And for
the defense, closing argument is the last clear chance to
persuade the trier of fact that there may be reasonable doubt of
the defendant’s guilt. The very premise of our adversary system
of criminal justice is that partisan advocacy on both sides of the
case will best promote the ultimate objective that the guilty be
convicted and the innocent go free.

Id. at 862, 95 S.Ct. at 2555, 45 L.Ed.2d at 600 (internal citations omitted).
In Wilhelmv. State, 272 Md. 404, 326 A.2d 707 (1974), this Court discussed the scope
of permissible closing argument:

As to summation, it is, as a general rule, within the range of
legitimate argument for counsel to state and discuss the evidence
and all reasonable and legitimate inferences which may be
drawn from the facts in evidence; and such comment or
argument is afforded a wide range. Counsel is free to use the
testimony more favorable to his side of the argument to the jury,
and the evidence may be examined, collated, sifted and treated
in his own way . . . . Generally, counsel has the right to make
any comment or argument that is warranted by the evidence
proved or inferences therefrom; the prosecuting attorney is as
free to comment legitimately and to speak fully, although
harshly, on the accused’s action and conduct if the evidence
supports his comments, as is accused’s counsel to comment on
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the nature of the evidence and the character of witnesses which
the prosecution produces.

Id. at412-13, 326 A.2d at 714. Judge O’Donnell, writing for this Court continued to explain:

While arguments of counsel are required to be confined to the

issues in the cases on trial, the evidence and fair and reasonable

deductions therefrom, and to arguments to opposing counsel,

generally speaking, liberal freedom of speech should be

allowed. There are no hard-and-fast limitations within which

the argument of earnest counsel must be confined—no well-

defined bounds beyond which the eloquence of an advocate

shall not soar. [Counsel] may discuss the facts proved or

admitted in the pleadings, assess the conduct of the parties, and

attack the credibility of witnesses. [Counsel] may indulge in

oratorical conceit or flourish and in illustrations and

metaphorical allusions.
Id. at 412-13, 326 A.2d at 714 (internal citations omitted). We also have held that in closing
argument “[jJurors may be reminded of what everyone else knows, and they may act upon
and take notice of those facts which are of such general notoriety as to be matters of common
knowledge.” Wilhelm, 272 Md. at 438, 326 A.2d at 728.

Thus, during closing argument, counsel may “state and discuss the evidence and all
reasonable and legitimate inferences which may be drawn from the facts in evidence,” Henry
v. State, 324 Md. 204, 230, 596 A.2d 1024, 1037 (1991), in addition to argue matters of
common knowledge, see Wilhelm, 272 Md. at 438, 326 A.2d at 728. “Subject to the trial
court’s discretion, both the State’s Attorney and defense counsel are given wide latitude in
the conduct of closing argument, including the right to explain or to attack all the evidence
in the case.” Trimble v. State, 300 Md. 387, 405, 478 A.2d 1143 (1984), cert denied, 469
U.S. 1230, 105 S.Ct. 1231, 84 L.Ed.2d 368 (1985). Closing argument, however, is not
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without limitation, in that the court should not permit counsel to state and comment upon
facts not in evidence or to state what he or she would have proven. Wilhelm, 272 Md. at 414-
15, 326 A.2d at 714-15. What exceeds the limits of permissible comment or argument by
counsel depends on the facts of each case.

The case sub judice involves the victim’s eyewitness cross-racial identification of the
defendants, which was the sole piece of significant evidence. During her testimony, Ms.
Crandall described the physical characteristics of the defendants and opined on her ability
to identify them. She stated that she was “extremely good with faces,” looked for distinctive
features, and was “obsessed with people’s postures,” as the basis for identifying the
defendants. Ms. Crandall further qualified her experience in recognizing people by stating
that she was a teacher and had been studying art and painting people since childhood.

Defense counsel clearly was entitled to challenge Ms. Crandall’s “educated”
identification of the defendants by arguing to the jury that her identification should not be
accorded the weight that she credited to her own ability to identify them. At this juncture the
extent to which own-race bias affects eyewitness identification is unclear based on the
available studies addressing this issue, so that we cannot state with certainty that difficulty
in cross-racial identification is an established matter of common knowledge. Here, however,
the victim’s identification of the defendants was anchored in her enhanced ability to identify
faces. Under these circumstances, defense counsel should have been allowed to argue the
difficulties of cross-racial identification in closing argument.

Therefore, we conclude that the trial court erred in refusing to allow defense counsel
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to comment on cross-racial identification in closing argument. As such, the verdicts of guilt
as to both defendants cannot stand and any sentence apportioned thereto must be vacated.
We further hold that Mr. Mack’s sentence of six years imprisonment for attempted robbery
and Mr. Smith’s sentence of six years imprisonment, with all but two years suspended,
followed by three years of probation for attempted robbery, are reversed.

JUDGMENT OF THE COURT OF SPECIAL
APPEALS REVERSED AND CASE REMANDED
10 THAT COURT WITH DIRECTIONS TO
REVERSE THE JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY AND TO
REMAND THE CASE TO THAT COURT FOR A
NEW TRIAL. COSTS IN THIS COURT AND IN
THE COURT OF SPECIAL APPEALS TO BE PAID
BY THE MAYOR AND CITY COUNCIL OF
BALTIMORE.
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The basis upon which the majority here faults the trial judge is that she abused her
discretion when she limited the scope of defense counsel’s closing to preclude arguing an
alleged generalized difficulty inhering in cross-racial eyewitness identification situations due
to own-race bias. For a number of reasons, | respectfully dissent. | would affirm the

judgment of the Court of Special Appeals and the Circuit Court for Baltimore City.

l.
A.

Although the majority opinion sufficiently summed up the accepted principles
regarding the proper scope of closing argument, | reiterate some of those principles for
emphasis and to give them a perspective more in accord with what | believe to be a sounder
application to the record in this case. In Wilhelmv. State, 272 Md. 404, 412, 326 A.2d 707,
714 (1974), we stated that:

As to summation, it is, as a general rule, within the range of
legitimate argument for counsel to state and discuss the evidence
and all reasonable and legitimate inferences which may be
drawn from the facts in evidence; and such comment or
argument is afforded a wide range. Counsel is free to use the
testimony most favorable to his side of the argument to the jury,
and the evidence may be examined, collated, sifted and treated
in his own way .... Generally, counsel has the right to make any
comment or argument that is warranted by the evidence proved
or inferences therefrom; the prosecuting attorney is as free to
comment legitimately and to speak fully, although harshly, on
the accused’s action and conduct if the evidence supports his
comments, as is accused’s counsel to comment on the nature of
the evidence and the character of witnesses which the
prosecution produces.



(citations omitted; emphasis added). In determining, when disputes arise, what is within the
proper scope of closing argument, a court looks primarily to the evidence that has been
admitted at trial.

In the present case, Petitioners failed to adduce at trial any evidence addressing the
difficulty of cross-racial eyewitness identification generally or as evinced by the victim
specifically in this case. Smith and Mack failed to elicit any evidence that the fact that the
victimwas Caucasian and her assailants African-American affected her identification of them
inany way. Nor did they challenge during cross-examination or through any other evidence
her ability to recognize persons of races other than her own. Although the jury, through its
collective observations, presumably was able to deduce that the victim and the defendants
may have been of different races, | am not prepared to accept the notion that that, standing
alone, supports a debatable inference of diminished ability on the part of the
victim/eyewitness to identify her assailants.® Because Petitioners introduced no testimony
or other evidence at trial relating to a specific deficiency in the victim’s ability to recognize

and identify members of another race, | conclude that the trial judge properly exercised her

’ Smith and Mack had full opportunity (which they exercised) to interrogate the victim
and argue traditional eyewitness credibility factors, such as stress of the incident, nighttime,
brevity of encounter, multiple assailants, and lack of prior association with the defendants.
The Maryland Criminal Pattern Jury Instructions regarding “Credibility of Witnesses”
(MPJI-Cr 3:10) and “Identification of Defendant” (MPJI-Cr 3:30) were given.
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discretion in denying defense counsel the desired opportunity to interject in closing
unsupported arguments bearing on witness credibility.*
B.
In Wilhelm, 272 Md. at 438, 326 A.2d at 728, we also stated that:

Although it is fundamental that the argument of counsel should
at all times be confined to the questions in issue and the
evidence relating thereto adduced at the trial and such
inferences, deductions and analogies as can reasonably and
properly be drawn therefrom, it is proper for counsel to argue to
the jury — even though evidence of such facts has not been
formally introduced — matters of common knowledge or matters
of which the court can take judicial notice.

10 The trial court recognized that the defendants did not present any evidence relating

to cross-racial identification difficulties specifically or generally. The following colloquy
during discussion of proposed jury instructions evinces that:
[Mack’s Defense Counsel:] Your Honor, | understand you will
not be reading an instruction to the jury on cross racial
identification.  Nonetheless, will the defense counsel be
permitted to argue to the jury on cross racial identification[?]
[The Court:] The defense counsel will not be able to argue cross
racial identification, [] there is no evidence in this case to that
effect. But defense certainly could say my client is black, victim
is white.
[Mack’s Defense Counsel:] But we are free to argue one
reasonable inference, identification would not be as strong as if
the complainant and defendant were the same race?
[Court:] You can argue [the] facts that are in evidence. That is
not a fact that is evidence.
[Mack’s Defense Counsel:] But it’s an inference that can be
drawn.
[The Court:] You can argue he is black, and the victim is white.
Anything else?
[Mack’s Defense Counsel:] No, Your Honor.
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| interpret this language, as applied to the present case, to mean that defense counsel could
be permitted to make an argument in closing about the difficulty of cross-racial
identification, even if there was no evidence at trial to support such an argument, as long as
it could be demonstrated, to the satisfaction of the trial judge, that the subject matter of the
proposed argument was of “common knowledge” or capable of judicial notice being taken
of it.

Neither I nor apparently the trial judge are satisfied on this record that either was the
case. Although, as the majority painstakingly demonstrates, there may be social science
research and theories in academia on the topic of own-race bias and associated cross-racial
identification difficulties, the “jury,” so to speak, is still “out” on the reliability of that
research and conclusions. This healthy skepticism appears not only in some of the cases
cited by the majority, but also in the majority opinion itself. See maj. slip. op. at 24 (stating
that, “at this juncture, the extent to which own-race bias affects eyewitness identification is
unclear based on the available studies addressing this issue”; “we cannot state with certainty
that difficulty in cross-racial identification is an established matter of common knowledge”).
Where does that leave the majority with respect to proper legal analysis in deciding this case?

The majority opinion, in a scant two paragraphs of actual legal analysis, concludes
that the defendants were entitled to offer argument regarding the difficulties of cross-racial
identification to challenge the eyewitness’s/victim’s actual testimony concerning her
“enhanced ability to identify faces.” It is unclear to me, under any analysis (social science
or law), how or why arguments related to cross-racial identifications are relevant or
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legitimate in impeaching the witness with regard to her self-assessed abilities and her
background in the study of art.
C.

In its discussion of whether to permit comments upon cross-racial identification
during closing argument, the majority opinion cites several cases from foreign jurisdictions.
Most of them are opinions of state intermediate appellate courts (no offense intended and
none taken, | hope). These cases, in any event, either are unpersuasive or refute the
majority’s ultimate conclusion. For example, in several cases cited by the majority, the
allusion to cross-racial identification appears merely as the most obiter of dicta. See State
v. Wiggins, 813 A.2d 1056, 1059 (Conn. App. Ct. 2003) (on the sole issue on appeal, the
appellate court affirmed the trial court’s refusal to instruct the jury on cross-racial
identification, but, in passing, commented that although a jury instruction may not be
required does not preclude automatically cross-examination and closing argument to
demonstrate a possible problem with cross-racial eyewitness identification); State v.
Patterson, 405 S.E.2d 200, 206 (N.C. Ct. App. 1991) (for no particular or specific reason,
the intermediate appellate court acknowledges in passing that counsel in his closing argument
at trial discussed problems of cross-racial identification, as well as other credibility of
identification testimony generally).

Other cases, however, permitted comment upon cross-racial identification during
closing argument, or as a jury instruction, based on the court’s finding that own-race bias is
a matter within the jury’s common knowledge. See State v. Cromedy, 727 A.2d 457, 467
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(N.J 1999) (allowing jury instruction on cross-racial identification, adding that there is a
common sense view that members of one race have a greater difficulty identifying members
of a different race); People v. Carrieri, 777 N.Y.S.2d 627, 629 (N.Y. Sup. Ct. 2004)
(precluding expert testimony regarding the quality of cross-racial witness identification on

the grounds that it falls within the ambit of jurors’ “general knowledge” and “life
experiences” and therefore, although it is not an issue suitable for expert testimony, because
it is “common knowledge” counsel is not precluded from alluding to the difficulty of cross-
racial identifications during cross-examination and summation). As noted earlier, this notion
of own-race bias as “common knowledge” is something that the majority explicitly rejects.
See maj. slip. op. at 24.

Some of the cases cited by the majority state, usually in dicta, that such argument is
only proper when defense counsel has touched on, or introduced evidence concerning, the
specific impact of cross-racial identification in the particular case. See State v. Cunningham,
863 S.W.2d 914, 923 (Mo. Ct. App. 1993) (allowing counsel, in closing argument, to discuss
possible problems with cross-racial eyewitness identification, as consistent with challenges
of the witness on cross-examination during trial). Nowhere in the majority opinion is there
a discussion of the presence of specific evidence in this case relating to the victim’s ability
(or limitations) in identifying persons of another race.

More importantly, the cases relied on by the majority emphasize that closing
arguments or jury instructions referencing the potential for difficulties in cross-racial

identification are not appropriate in every case in which the defendant and victim are of
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different races. See, e.g., Wiggins, 813 A.2d 1056, 1059 (noting that the Connecticut
Supreme Court “has specifically rejected the notion of special treatment for defendants in
cross-racial identification situations ... holding that the mere fact that a defendant is of a
different race than a witness does not entitle the defendant to a special instruction on
eyewitness identification at trial”) (citations omitted).
In Cromedy, 727 A.2d at 467, the court stated:

At the same time, we recognize that unrestricted use of cross-

racial identification instructions could be counter-productive.

Consequently, care must be taken to insulate criminal trials from

base appeals to racial prejudice. Anappropriate jury instruction

should carefully delineate the context in which the jury is

permitted to consider racial differences. The simple fact pattern

of a white victim of a violent crime at the hands of a black

assailant would not automatically give rise to the need for a

cross-racial identification charge. More is required.
Although Cromedy addressed the propriety of a jury instruction, its reasoning regarding
judicial discretion in determining which cases are appropriate for the injection of comments
about cross-racial identification are quite relevant here. Nonetheless, the majority opinion
is devoid of any discussion or elaboration on the scope of the use of cross-racial
identification arguments during closing. Much mischief will be spawned by so open and free
an endorsement of what Smith and Mack sought here. Taken on its face, the majority
opinion appears to suggest that, whenever a victim or any eyewitness presents testimony or
evidence tending to bolster his or her ability to be accurate in identifying a defendant, who
happens to be of another race, defense counsel automatically is permitted to argue that cross-

racial identification is inherently suspect, even if the victim’s testimony makes no mention
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of enhanced ability relating to race. The majority opinion raises more questions than it
answers.
.

The science behind the concept of own-race bias and its effects on cross-racial
identification has not been vetted sufficiently on this record or generally in the social science
or legal fields. To allow what the majority appears to sanction will create severe and
limitless implications that do not appear to have been contemplated by the majority in its
opinion. For example, would the fact that a Caucasian witness is an avid fan of the National
Basketball Association be relevant or probative in determining that such a witness was above
average in his or her proficiency in identifying African-Americans? See Gary L. Wells &
Elizabeth A. Olson, The Other-Race Effect in Eyewitness Identification, 7 Psychol. Pub.
Pol’y & Law 230, 232 (2001) (describing a study that found that study participants who
indicated that they were serious fans of the NBA experienced mitigation of their own-race
bias). Inquiry into the extent of a witness’s contacts with other races, his or her attitudes
toward those races, and whether he or she had a particular experience with members of a
different race are invited. If a trial judge were to find relevant the direction of this sort of
cross-examination, how and when does the judge limit the amount of this testimony, before
running afoul of problems in a criminal case such as were present in a civil context in Tierco
Maryland, Inc. v. Williams, 381 Md. 378, 849 A.2d 504 (2004) (irrelevant and improper
injection by African-American plaintiffs of racial considerations in tort suit tainted jury
verdict in their favor). | am not prepared to say such lines of inquiry never are to be allowed,
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only that the relatively novel (as far as the law is concerned, at least) concept of own-race
bias and how that may affect the accuracy or reliability of cross-racial identifications needs
to be subjected to a Frye-Reed,*! or even Daubert,*? analysis before the Pandora’s box of its
topic is opened for use in criminal trials.

The question also exists of how one defines race for purposes of the context of what
the majority opinion appears to recognize as new Maryland common law. The majority
opinion, as do most of the cases cited by the majority, treat race as a well-defined issue. It
is not always so clear. Most of the studies cited by the majority were confined to
examinations of the interactions of persons of African-American and Caucasian ethnicities.
There isscant inquiry or research regarding own-race bias implications with respect to Asian-

Americans, individuals of Hispanic or Latino ethnicity, or other races and ethnicities.

1 The Frye-Reed test regarding the acceptance of expert testimony, such as in novel

scientific areas, represents Maryland’s adoption, in Reed v. State, 283 Md. 374, 381 A.2d 364
(1978), of the standard enunciated in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
This standard, as announced in Reed, states that, “before a scientific opinion will be received
as evidence at trial, the basis of that opinion must be shown to be generally accepted as
reliable within the expert’s particular scientific field.”

12 In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592-93, 113 S.Ct.
2786, 2796, 125 L.Ed.2d 469 (1993), the U.S. Supreme Court rejected the Frye standard and
clarified the federal standard for admitting expert scientific testimony in a federal trial. The
Court found instead that, under Federal Rule 702, the rule governing expert testimony, a
federal judge must make a “preliminary assessment of whether the reasoning or methodology
underlying the testimony is scientifically valid and of whether that reasoning or methodology
properly can be applied to the facts in issue.” Id. Maryland has not rejected the Daubert
standard, leaving to case-by-case development whether and to what extent Daubert may
apply here. See Committee Note to Md. Rule 5-702.
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Another problem is, when it is not apparent from visual observation, how does one
know what the race of an individual is. Eliciting testimony on the issue of which race a
witness or defendant is a member of may draw undue attention to race, thus triggering the
need for a balancing of probity versus prejudice as to the line of questioning. Although
unnecessary appeals or mentions of race are taboo in many, if not most, criminal trial
contexts, the full implications of the majority opinion appear to require a full discussion of
race as a preliminary issue.

What of multiracial individuals? Would a witness with hereditary backgrounds from
two or more races qualify for attack as to his or her own-race bias with respect to all
implicated races, the race that that the witness least identifies with, or only those of the race
the witness most resembles physically? This Court should not let the Genie from the bottle
without considering and giving guidance to Bench and Bar as to how its holding should be
applied. This is not an area that the majority should whistle by the graveyard and leave to
development through future cases, given the potential for significant confusion.

Arguing to a jury the potential difficulties in cross-racial identification also begs the
question of whether it would be proper to allow the obverse argument where the witness and
the defendant are of the same race. In such a situation, would it be proper to permit the
prosecutor to argue that the witness’s identification is entitled to more credence because the
witness and the defendant are of the same race? There are studies suggesting that some racial
groups are better in general in identifying faces. See, e.g., Stephanie J. Platz & Harmon M.
Hosch, Cross-Racial/Ethnic Eyewitness Identification: A Field Study, 18 J. Applied Soc.
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Psychol. 972, 977-78 (1988) (finding that African-Americans make better eyewitnesses in
general). Would parties whose witnesses fall within those racial groups be entitled to make
this identification “bonus” argument?

On this record, | agree with the majority opinion of the Court of Special Appeals that
the issue of whether to allow argument as to cross-racial identification “difficulties,” on this
record and at the current stage of scientific development of the topic, is more prejudicial than
probative:

[W]e may be opening the door to questioning and proffers of

proof so that every time a witness makes an identification of an

offender of another race, he is subject to cross-examination on

the nature and extent of his contacts with and attitudes

(favorable or not) toward the other race. . . . The vice of such an

argument is not only that it is predicated on false and illogical

premise, but more important it is divisive: it seeks to separate

the racial origin of witnesses in the minds of the jury, and to

encourage the weighing of testimony on the basis of the racial

similarity or dissimilarity of witnesses.
Smith v. State, 158 Md. App. 673, 692-93, 857 A.2d 1198, 1209 (2004) (citations and
quotations omitted). The majority opinion in this Court appears to ignore the potential for

prejudice. There is no mention of this potential effect, thus allowing one side effectively to

denigrate an opposing witness’s credibility based solely on his or her skin color or ethnicity.
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Whether general difficulties fairly may be said to exist in cross-racial identification
situations likewise is not a fit topic for judicial notice. Maryland Rule 5-201, regarding
judicial notice of adjudicative facts, states:

(a) Scope of Rule. This Rule governs only judicial notice
of adjudicative facts. Sections (d), (e), and (g) of this Rule do
not apply in the Court of Special Appeals or the Court of
Appeals.

(b) Kinds of facts. A judicially noticed fact must be one
not subject to reasonable dispute in that it is either (1) generally
known within the territorial jurisdiction of the trial court or (2)
capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned.

(c) When discretionary. A court may take judicial
notice, whether requested or not.

(d) When mandatory. A court shall take judicial notice
if requested by a party and supplied with the necessary
information.

(e) Opportunity to be heard. Upon timely request, a
party is entitled to an opportunity to be heard as to the propriety
of taking judicial notice and the tenor of the matter noticed. In
the absence of prior notification, the request may be made after
judicial notice has been taken.

(f) Time of taking notice. Judicial notice may be taken
at any stage of the proceeding.

(9) Instructing jury. The court shall instruct the jury to
accept as conclusive any fact judicially noticed, except that in a
criminal action, the court shall instruct the jury that it may, but
IS not required to, accept as conclusive any judicially noticed
fact adverse to the accused.

Of course, neither Mack or Smith asked the trial judge to take judicial notice of own-
race bias as it may bear on the accuracy or reliability of eyewitness identification. Had they,
| have no doubt on this record that she would have denied such a request. As illuminated in

Faya v. Almaraz, 329 Md. 435, 444, 620 A.2d 327, 331 (1993), judicial notice is limited to
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either matters of common knowledge or capable of certain verification. Included in the latter
category are facts “capable of immediate and certain verification by resort to sources whose
accuracy is beyond dispute.” Id. (citations omitted). Those standards can not be satisfied on
this record nor, at this stage of scientific development, in the particular social science field
that appears to spawn the basis for the proposed argument.

For all of the above reasons, | conclude that this case is not the one by which
Maryland should sanction the interjection in its criminal trials, via the back-door of allowing
its use in closing argument in the absence of evidentiary support in the record, of the
potential for cross-racial identification difficulties based on an own-race bias. Accordingly,
I dissent and would affirm the judgments below.

Judges Wilner and Greene authorize me to state that they join in this dissent.
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