Sean White v. Sate of Maryland, No. 70, September Term, 2000.

CRIMINAL LAW—IMPORTATION OF COCAINE—POSSESSION OF COCAINE WITH
INTENT TO DISTRIBUTE—POSSESSION OF COCAINE—CONSPIRACY TO IMPORT
COCAINE— CONSPIRACY TO POSSESS COCAINE WITH INTENT TO DISTRIBUTE—It

was error to convict afront seat passenger of an automobile of importation of cocaine, possession of
cocaine with intent to distribute, possession of cocaine, conspiracy to import cocaine, and conspiracy
to posses cocaine with intent to distribute where the State did not prove, beyond a reasonable doubt,
that the passenger had knowledge of, or dominion and control over, the controlled substance hidden in
asealed box in the trunk of the vehicle.
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Charged withimportation of cocaine (count one), possession of cocainewith theintent to digtribute
(count two), possession of cocaine (count three), congpiracy to import cocaine (count four), conspiracy
to possess cocane with theintent to distribute (count five), and possesson of pargpherndia(count Sx),
Sean Julian White (Petitioner) was convicted by ajury inthe Circuit Court for Wicomico County of the
crimescharged in countsonethrough five.! On 29 September 1999, Petitioner goped ed to the Court of
Specid Appeds, which affirmed thelower court’ sjudgments. Whitev. Sate, 132 Md. App. 640, 753
A.2d 578 (2000). Wegranted White' spetitionfor awrit of certiorari. Whitev. Sate, 360 Md. 485, 759
A.2d 230 (2000).
The petition for certiorari presented the following questions:
1. DidtheCourt of Specid Appedserrindetermining that Petitioner could not avall
himsdf of an unconditutiond traffic stop, even though Petitioner, asapassenger
in the vehicle, did not have standing to question the search of the vehicle itself?
2. Didthe Court of Specid Appedserr indetermining that the evidencewaslegdly
sufficient to establish condtructive possesson of the cocainefound inthetrunk of
the vehicle in which he was a passenger?
3. Didthe Court of Specid Appedserr indetermining that the evidence waslegdly
suffident to etablish that Petitioner was guilty of possesson of cocainewith intent

to distribute, conspiracy to import cocaine into the State of Maryland, and
conspiracy to possess cocaine with intent to distribute] 7'

! At the conclusion of the State’' s evidence, thetrid judge granted aMotion for Judgment of
Acquittal with respect to count six, possession of paraphernalia.

*Hiscertiorari petition notwithstanding, wenotethat thequestionsframed by Petitioner inhisbrief
were:
1. Wastheevidence sufficient to sustain convictionsfor importation,
possession of cocainewith intent to distribute, possession of cocaine,

conspiracy toimport, and conspiracy to possesswith intent to digtribute?

2. WasPditioner illegdly seized of hispersonin violation of Fourth and
(continued...)



Wedhdl answer aquestion embedded inissuestwo and threeintheaffirmativeand reverse. Weghdl not
reach any of Petitioner’s other issues.
l.

Whileonroutine patrol theevening of 21 January 1999, two Maryland State troopers, Sergeant
Michad Lewisand Corpora Gary Bromwell, observed three vehidestraveling southbound on Route 13
inWicomico County, Maryland, gpproximatdly fivemilesfrom the Ddawvare gateline, inwhat gopeared
to thetroopersto beaprocesson. The troopers stopped the middle and end vehiclesfor following too
closdly for safe operation during inclement westher.® The troopers each attended to an automobile:
Corpord Bromwell gavethedriver of theend vehideawarning and dlowed him to continue on hisway.
The present casearisesfrom the seriesof eventsthat occurred during theinteraction of mainly Sergeant
Lewiswiththedriver, Kendrick Charity, Petitioner’ s co-defendant, and the passenger, Sean Julian White
(Petitioner), of the middle automobile.

After informing Charity why he was stopped, Lewis requested hisdriver’ slicenseand vehicle
registration. Charity provided aNorth Carolinalicenseand registration.* Observing that Petitioner was

gttinginthefront passenger seet, but not wearing aseat belt, Lewisasked Petitioner for hisdriver’ slicense

(...continued)

Fourteenth Amendments to the Constitution of the United States?
Petitioner’ sBrief a 4. 1t gopearsthat Petitioner re-organized and/or merged for briefing histhree petition
questions, without subgtantive change. Whitedso insarted athird contentionin the latter part of hisbrief,
which contention was not encompassed in his petition questions. See Petitioner’ sBrief at 19. We
comment on that question in Part V, supra.

*Lewistedtified at White' s30 August 1999 trid that thewesther conditionswere*“rainy, foggy,
and damp,” and thet there“wasadteady rain, but it waan't [initidly] adownpour. 1t became adown pour.”

* Petitioner conceded that he had no possessory interest in Charity’s vehicle.
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aswell.> Petitioner profferedto LewisaNew Y ork driver’ slicense. During thisinteraction, Lewisnoticed
aChesgpeske Bay Bridgetunnd toll recaipt, with adate of 20 January 1999 and atime of 20:09 hours
(8:09 PM), on the center console, and an overwhe ming pine scent emitted by dozens’ of pinetree-shaped
ar freshenershanging fromthecar’ srear view mirror. Tedtifying that he“stood near the driver’ sdoor for
avery short period because [he] wasliterdly having difficulty talking because of the overwheming odor,”
Lewisasked Charity to step to therear of thecar. Oncethere, Lewis proceeded to question him about
hisimmediatejourney. Charity indicated that heand Petitioner had just soent awesk “up north” and were
ontheir way to Charlotte, North Carolina. Obsarving that Charity avoided eye contact with him, Lewis
adsoremarked that he* could see[Charity’ g carotid pulse poundingin hisneck. Hischest waspa pitating.
... | could actually see his heart pounding through his shirt.”

Lewistedtified that, while questioning Charity, hedso took note of Petitioner’ s conduct ashe sat
inthecar. Noticing that Petitioner rolled down his passenger-sde window and Ieft it open despite the
heavy rain outside,” Lewis ultimately approached Petitioner and asked about hisand Charity’ sjourney.

Petitioner replied that they were coming from New Y ork, where they had sayed for afew days, and that

*Marylandisaprimary restraint sate. SeeMd. Code (1974, 1999 Repl. Val.), § 22-412.3(c)(2)
of the Transportation Article (“ Unlessaperson isrestrained by aseat belt, the person may not bea
passenger in an outboard front seet of amotor vehide.”). Maryland Code (1974, 1999 Repl. Val.), 8 22-
412.3(q)(3) of the Transportation Article defines* outboard front seat” as“afront seat postionthat is
adjacent to adoor of a motor vehicle.”

® Lewistedtified that helater counted 72 air freshenersindl. Theair freshenerswere not submitted
in evidence at tridl.

’ See note 3, supra.



they weredriving to Chesapeske, Virginia, to atend ardative sfunerd.® Petitioner then pointed to dothing
in the backseat of the car that he said hewas going to wear to thefunerd. During thisinteraction, Lewis
observed that Petitioner |ooked straight ahead or a the side view mirror® to watch Charity standing behind
the vehicle, but not at Lewis.

Noting that both of the vehicle s occupants exhibited what Sergeant Lewis consdered to be
“nervous’ behavior and that ther gorieswereincond stent with each other, aswel aswith theimplication
of thetall receipt, Lewisreturned to gpesk with Charity. Wanting to continuethequestioning in hispatrol
car becausetherain sormwasworsening,™® Lewis, asaprecaution, asked Charity if hecould conduct a
pat-down. Charity agreed; during the pat-down, Lewisfelt asuspiciousobjectinoneof Charity’ spockets,
leading Lewisto ask Charity what it was. Inresponse, Charity emptied his pocketsand removed, anong
other things, what Lewisthought to beasmadl bag of marijuana (later confirmed to bejust that). Upon

seaing the suspected drugs, Lewis, suspecting Petitioner and Charity wereinvolved in crimind activity,™

8Wenatethereis somediscrepancy inLewis soverdl tesimony a trid inthisregard. Ondirect
examination, Lewistedtified that Petitioner “told methey were coming from New Y ork, and they had been
up therefor acouple of daysand were headed down to Chesgpeske, Virginiato atend afunerd for his
uncle” (Emphasisadded). On crossexamination, however, Lewissated that Petitioner said“wehave
beenin New Y ork for acouple of daysand we are heeded to Chesapeske, Virginiato attend afunerd for
my aunt. Thatiswhat hesaidtome.” (Emphasisadded). Although thisdiscrepancy wasapoint of
contention at trial, White does not pressit on appeal.

? Lewistedtified that Petitioner “ kept looking into therear view mirror to hisright,” whichwe
interpret to refer to the side view mirror on the passenger side of the automobile.

19 See note 3, supra.

' During the 30 August 1999 tridl, the following exchange occurred between Lewis and the
State' s Attorney concerning why Route 13, the road on which Charity and Petitioner were stopped,
heightened Lewis's suspicion that Charity and Petitioner were involved in crimina activity.
(continued...)



informed Chearity thet finding drugs* authorizes meto conduct afull-blown seerch of your vehide” Lewis
asked Petitioner to get out of the car and to tand a therreer of the vehicle dongside Charity and Corpord
Bromwell** while Lewis searched the vehicle.

Lewissearched both the passenger compartment and the trunk of Charity’ scar. While searching
the passenger compartment, Lewisfound the“funeral” clothesthat Petitioner had referred to earlier and
two additiond receipts: one, from The“Origind” Guarantesd Used Tire Company, dated 20 January 1999;
the other, from the Queens Mid. Tunnd, issued on 21 January 1999 at 13:20 hours (1:20 PM). While
searching thevehide strunk, Lewisfound twotrave bags, onebe onging to Petitioner and oneto Charity,

and alarge, gpparently factory-seded box containing potsand pans. Lewisremoved thebox from the car

(...continued)
[STATE]:  Haveyouhad occasontowork onthe Route 13 Bypass
in the past?
[LEWIS]: | was.
[STATE]: Could you describe based on your training and
experience what you know Route 13 and Route 13
Bypassto be used for in relation to the drug trade?
[LEWIS]:  U.S. Route 13 isamain conduit, alarge pipeine for
crimind activity coming from New Y ork which remains
our number one source city in the world today for
nercaticstraveing tothe southerngtateswhichisVirginia,
North Carolina, South Carolina and Georgia.
[STATE.]: Andif you continue south on Route 13 Bypass, where
doesthat lead you to ultimately?
[LEWIS]:  TotheEagtern Shoreof Virginiaacrossthe Bay Bridge
Tunnel down in the Norfolk, Virginia Beach and
Hampton Roads area.
We note that the Hampton Roads area encompasses Chesapeake, Virginia, Petitioner’ s supposed
destination.

2 Bromwell was occupied with thethird or trailing vehicle until thispoint inthechain of events.
Noticing nothing unusud about Petitioner’ sbehavior, Bromwel| testified thet Petitioner remained quiet or
engaged in “small talk of irrelevant material” while Lewis searched Charity’s vehicle.
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S0 that he could continueto search thetrunk. When hereturned hisattention to the box, he noticed thet
the factory packaging tape on the bottom of the box gppeared to have been re-taped. Lewisremoved the
tape, opened the box, and found potsand pansinthar origina packaging. Upon doser ingpectioningde
the box, however, Lewisfound alarge duct-taped package containing what proved to be 194 grams of
cocaine. Lewisand Bromwell promptly arrested Charity and Petitioner.

Petitioner was charged on 5 April 1999 with importation of cocaine (count one),*
possession of cocainewith theintent to distribute (count two),* possession of cocaine (count three),

conspiracy toimport cocaine (count four),*® conspiracy to possess cocainewith theintent to distribute

3 Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 286A states, in pertinent part:
(8 Ingeneral. — A person who bringsinto this State any of the following controlled
dangerous substanceswhich it isunlawful for that person to possess, in the amounts
indicated, upon conviction, is subject to the penalty provided. . . .

(2) 28 gramsor grester of cocaine or any mixture containing 28 gramsor grester of
cocaine. ...

' Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 286 states, in pertinent part:
(a) Except as authorized by this subheading, it is unlawful for any person:

(1) To... possessacontrolled dangerous substance in sufficient quantity to reasonably
indicate under al circumstances an intent to manufacture, distribute, or dispense, a
controlled dangerous substance. . . .

> Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 287 states, in pertinent part:
Except as authorized by this subheading, it is unlawful for any person:
(a) To possess or administer to another any controlled dangerous substance, . . . .

1 Congpiracy isacommon law misdemeanor in Maryland. SeeJohnsonv. State, ~ Md.
(2001) (No. 109, Sept. Term 1999) (filed 2 February 2001) (dip op. a 2); Gary v. Sate, 341 Md. 513,
518n.5, 671 A.2d 495, 497 n.5 (1996) (citing Archer v. Sate, 145 Md. 128, 136, 125 A. 744, 746
(1926)). In Monoker v. Sate, 321 Md. 214, 582 A.2d 525 (1990), we noted that “[o]ur caseshave
cons gently defined crimind conspiracy asthe combination of two or more peopleto accomplish some
unlawful purpose, or to accomplish alawful purpose by unlavful means” 321 Md. a 221,582 A.2d at
(continued...)



(count five),"” and possession of paraphernalia(count six). Petitioner was convicted by ajury inthe
Circuit Court for Wicomico County of counts one through five.*

On 29 September 1999, following sentencing, Petitioner appeded thetrid court’ sjudgmentsto
the Court of Specid Appedls. Inhisbrief tothe Court of Specid Appedls, Petitioner raised threeissues:
whether thetrid judgeerroneoudy falled to striketwo potentid jurorsfor cause; whether Petitioner was
unlawfully saized when the traffic stop of the vehiclein which he was riding was uncongtitutional ly
protracted; and whether the evidence waslegally sufficient to establish constructive possesson on
Petitioner’ spart of the contraband cocaine found in the trunk of the automobileinwhich hewasriding. On
8 June 2000, finding no merit in White sargument, theintermediate gppelate court affirmed the lower
court' sjudgments. Whitev. Sate, 132 Md. App. 640, 753 A.2d 578 (2000). Petitioner petitioned this
Court for awrit of certiorari, which wegranted on 11 September 2000. Whitev. Sate, 360 Md. 485,

759 A.2d 230 (2000).

(...continued)

528 (citing Birchead v. Sate, 317 Md. 691, 707, 566 A.2d 488, 496 (1989); Townesv. Sate, 314 Md.
71, 75, 548 A.2d 832, 834 (1988); Mason v. Sate, 302 Md. 434, 444, 488 A.2d 955, 960 (1985);
Gardner v. Sate, 286 Md. 520, 523, 408 A.2d 1317, 1319 (1979)).

d.

¥ Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 287A states, in pertinent part:
(¢) Useor possession with intent to use. — It isunlawful for any personto use, or to
possess with the intent to use, drug paraphernaiato . . . pack, repack, store, contain,
conced, . . . or otherwiseintroduceinto the human body acontrolled dangerous substance
in violation of this subheading. . . . .

9 See note 1, supra.



Petitioner, pargphraangin hisbrief aqueion framed o inhispetition for writ of certiorari, argues
thet hispersonwasillegdly sazedin violation of the Fourth and Fourteenth Amendmentsto the Congtitution
of the United States. Although in hisbrief he discusses meaningfully virtualy no caselaw to support this
assertion and concedesthat he has no ganding to chalengethe search of Charity’ svehidebecausehehed
NO poSES0ry interest init, Petitioner maintainsthat hewas, nonethe ess, the subject of anunlawful seizure
of hisperson when Lewisasked himto exit Charity’ svehide. Becausewedhdl decidethis case on another
ground, we need not decide this contention.

[11.
A.

Inhisbrief, Petitioner meldsissuestwo and threeof hiscertiorari petition by asserting that the
evidencein therecord wasinsufficent to sugtain convictionsfor importetion, possesson of cocainewith
Intent to distribute, possession of cocaine, congpiracy toimport, and conspiracy to possesswithintent to
digtribute. Specificdly, Petitioner submitsthat the State failed to meet its burden of proving, beyond a
reasonabledoult, that Petitioner “ knowingly and intentiona ly possessed, ether actudly or congtructively,
[194 gramsof cocaing] in such amanner asto indicate hisclear intent to exercise dominion and control
over same"® Arguing that the State! sevidence proved a most that he was apassenger in avehide owned
by Charity, Petitioner findssupportin thefactsthet the cocainewaslocated inasedled box inthevehid€e' s
trunk, out of plain view, and that therewas no odor of drugs emanaing from the trunk with which he could

be charged with detecting. Astothe“dozens’ of air fresheners Lewistegtified were ingde the passenger

2 Petitioner’ s Brief at 8.



compartment of the vehicle, Petitioner questionswhy thoseair fresneners, representing part of the
circumstancesthat heightened Lewis ssuspicionsthat the vehicle might betransporting controlled
substances, were not submitted in evidence.

Arguing that therewas sUfficent evidencein therecord to sudiain Petitioner’ sconvictions the State
findssuccor in McDonald v. Sate, 347 Md. 452, 701 A.2d 675 (1997), where we were asked to
consder, among other issues, whether the evidencewas sufficient to support theappe lant’ sconvictions
of possesson of acontrolled subgtance with theintent to distribute and possesson of marijuana. Inmaking
this determination, we stated that

[t]oprovecontral, the** evidence must show directly or support arationd inferencethat

the accused did in fact exercise some dominion or control over the prohibited . . . drugin

the sense contempl ated by the Satute, i.e., that [the accused] exercised somerestraining

or direct influence over it.”” Satev. Leach, 296 Md. 591, 596, 463 A.2d 872, 874

(1983) (quoting Garrison v. Sate® 272 Md. 123, 142, 321 A.2d 767, 777 (1974));

see Taylor v. Sate, 346 Md. 452, 457-58, 697A.2d 462, 465 (1997). The accused

must haveknowledge of both the presenceand thegenerd character or illicit nature of the

substance. Dawkinsv. Sate, 313 Md. 638, 651, 547 A.2d 1041, 1047 (1988).

“[S)uch knowledge may be proven by circumgantia evidenceand by inferencesdrawn

therefrom.” Id.

McDonald, 347 Md. at 474, 701 A.2d a 685 (dterationsin origind). To provethat therecord evidence
supported thejury’ srationd inference that Petitioner possessed knowledge of, and exerdised dominion and

control over, the cocainein thetrunk of Charity’ svehicle, the State gppliesthefactorsutilized inHall v.

2! Certain language in Garrison v. Sate, 272 Md. 123, 321 A.2d 767 (1974), has been
disgpproved subsequently. Although the Court in Garrison sated that “the State is not required to show
that the accusad’ sdominion or control over the narcatic drug was knowing and wilful,” 272 Md. a 142,
321 A.2da 777, welaer hed that knowledgeisan dement of possesson. See Dawkinsv. Sate, 313
Md. 638, 547 A.2d 1041, 1047 (1988), and our discussion of the“knowledge eement” in Part 111.C,
infra.



Sate, 119Md. App. 377, 705 A.2d 50 (1998), by the Court of Specid Appea swhen it determined that
therewas sufficient evidence to establish joint ownership of controlled substancesand pargpherndiaina
defendant’ s home:

1) proximity between defendant and thecontrabband, 2) thefact thet the contraband was
withintheview or otherwisewithin the knowledge of the defendant, 3) ownership or some
possessory right in the premises or the automobilein which the contraband isfound, or 4)
the presence of crcumstancesfrom which areasonabl einference could be drawn thet the
Oefendant was partidpating with othersin themutud useand enjoyment of the contraband.

Hall, 119 Md. App. a 394, 705 A.2d at 58 (quoting Folk v. Sate, 11 Md. App. 508, 518, 275 A.2d
184,189 (1971)). The Statearguesthet thejury in White s case could have drawn areasonadleinference
of Petitioner’ sguilt from Lewis stestimony that he was overwhemed by the odor of the air fresheners
emanating from the passenger compartment of the vehicle; he believed Petitioner’ s statement asto the
duration and purpose of thejourney wasincons stent with Charity’ sresponseto the sameinquiry and the
tall recapts and, hewasawarethat Route 13wasa“mgor pipdinefor crimind activity coming from New
Y ork, which isthe number one source city for cocainetraveling to other Sates.” Brief of Respondent at
11.
B.

Whenreviewing thesufficiency of theevidence, “*itisnot thefunction or duty of the gppdlate court
to undertakeareview of therecord that would amount to, in essence, aretrid of thecase”” McDonald,
347 Md. at 474, 701 A.2d at 685 (citing Sate v. Albrecht, 336 Md. 475, 478, 649 A.2d 336, 337
(1994)). Our functionisto review the evidencein thelight most favorableto the State, seeid. (quoting

Albrecht, 336 Md. at 478, 649 A.2d at 337 (citing Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct.

2781, 2789, 61 L.Ed.2d 560 (1979))), and to give“* due regard to the [fact finder’ § finding of facts, its
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resolution of conflicting evidence, and, Sgnificantly, itsopportunity to observeand assessthe credibility of
witnesses.’”” Id. (citing Albrecht, 336 Md. at 478, 649 A.2d at 337). Whilewe do not re-weigh the
evidence, we do determine whether the verdict was supported by sufficient evidence, direct or
arcumgtantid, which could convincearationd trier of fact of the defendant’ sguilt of the offensescharged
beyond areasonable doubt. Seeid. (citing Albrecht, 336 Md. at 478-79, 649 A.2d at 337).

The Stiate scase agand Ptitioner rested on drcumdtantia evidencethat Petitioner wasin joint and
constructive possession of the cocaine found in the pots and pansbox in the vehicle strunk. See id.
Although aconviction may rest on circumgantid evidencedone, aconviction may not be sustained on
proof amounting only to strong suspicion or mere probability. See Taylor v. Sate, 346 Md. 452, 458,
697 A.2d 462, 465 (1997) (citing Wilson v. Sate, 319 Md. 530, 535-36, 573 A.2d 831, 834 (1990)).
“* Circumstantia evidencewhich merely arousessuspicion or leavesroomfor conjectureisobviousy
insufficient. It must do morethan raisethe possihility or even the probability of guilt. [Iltmug . . . afford
the basisfor an inference of guilt beyond areasonabledoubt.”” 1d. (dterationsin origind) (quoting 1
UNDERHILL CRIMINAL EVIDENCE § 17, at 29 (6" ed. 1973)).

C.

“Possesson shdl mean the exercise of actud or condructive dominion or control over athing by
oneor morepersons” Md. Code (1957, 1996 Repl. Val.), 8 277(s). Asthe State accuratdy noted, “[t]o
provecontrol, the” * evidencemust show directly or support arationd inferencethat theaccused didinfact
exercisesomedominion or control over the prohibited. . . drugin the sense contemplated by the Satute,
e, that [the accused] exercised someredraining or direct influenceover it.” ” McDonald, 347 Md. a

474,701 A.2d a 685 (dterationsin origind) (quoting Satev. Leach, 296 Md. 591, 596, 463 A.2d 872,
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874 (1983) (quoting Garrison v. Sate,” 272 Md. 123, 142, 321 A.2d 767, 777 (1974))); see Taylor
v. Sate, 346 Md. 452, 457-58, 697A.2d 462, 465 (1997). Moreover, Judge Eldridge, writing for the
Courtin Dawkinsv. Sate, 313Md. 638, 547 A.2d 1041 (1988), concluded that “ anindividua would
not be deemed to exercise ‘dominion or control’ over an object about which heisunaware. Knowledge
of the presence of an object isnormdly aprerequisteto exercisng dominionand control.” Dawkins, 313
Md. at 649, 547 A.2d at 1046.

InTaylor v. Sate, 346 Md. 452, 697 A.2d 492 (1997), police, after smelling marijuanaina
hdlway, entered amotd room rented by Taylor and four friends. Taylor, 346 Md. at 455, 697 A.2d at
463. The policesaw doudsof smoke, amdling like marijuana, wafting in theroom and, while searching
the room, discovered bags of marijuanaand a packet of rolling papersinsgdetwo carrying bags. Id.
Taylor, whomthe policefound lying onthefloor adegp or feigning degp, was charged with possesson of
the marijuanafound in the bags. Taylor, 346 Md. at 456, 697 A.2d at 464. Taylor was convicted
because

[t]hetrid court found thet Petitioner wasin dose proximity to themarijuang; thet, because

peopleweresmoking marijuanain Petitioner’ spresence, Petitioner “knew” therewas

marijuanain the room; that, because he was on the premises adeep or pretending to be

adeep, he had some possessory right in the premises; and that the circumstanceswere

auffident to draw areasonable inference tha Petitioner waas participating with othersin the

mutual enjoyment of the contraband.

Id. We conduded, however, that the evidence did not judtify any reasonableinference that Taylor knew
about, and thus possessad, the contrabband. Writing for the Court, Judge Raker explained that “[m]ere

proximity to the drug, mere presence on the property whereit was|located, or mere association, without

%2 See note 21, supra.
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more, with theperson who doescontrol thedrug or property onwhichitisfound, isinsufficient to support
afinding of possesson.” Taylor, 346 Md. at 460, 607 A.2d at 466 (quoting Murray v. United Sates,
403 F.2d 694, 696 (9" Cir. 1969) (internal quotation marks and citations omitted)).

Thereisasubgtantia question whether theevidenceinthiscase establishesbeyond areasonable
doubt thet Petitioner had knowledge of the presence of the cocaine hidden in asedled box of potsand pans
found ingdethetrunk of Charity’ svehide. Although Petitioner, by virtue of being apassanger in Charity's
vehicle, wasin close proximity to the cocaine, on thisrecord hedid not have apossessory right in, or
control over, thevehicle. Additionally, Charity’ s behavior, when contrasted with Petitioner’s, is
distinguisnable. Charity, who arguably knew that 194 grams of cocaine werein thetrunk of his
automobile,” was so nervousthat Lewis damed he could see Charity’ scaratid artery pulsing in hisneck
and hisheart pounding through hisshirt. No such dramatic observations, however, wereattributed to
Petitioner, who claimsignorance asto the existence of the contraband. Although Lewisdid state that
Petitioner would not ook at him during questioning, hiscompetriot, Corpora Bromwell, noted nothing
unusua about Petitioner’ sbehavior, and testified that Petitioner remained quiet or engagedinsmdl talk
while Lewis searched Charity’s vehicle.

Assuming arguendo that there was evidence in the record sufficient to establish beyond a

reasonabl e doubt the knowledge requirement for possesson, we condude nonethdessthat there was not

% Charity’ sconvictionfor possession of cocainewith theintent to distributewasreversed by the
Court of Specid Apped sontheground that hismoation to suppressthe cocainewas denied erroneoudy
by thetrid court. Charityv. Sate, 132 Md. App. 598, 753 A.2d 556, cert. denied, 360 Md. 487, 759
A.2d 231 (2000). Theintermediateagppellatecourt hddthat Charity’ sdetainment becameuncondtitutiona
as of the time Trooper Lewis requested permission to, and executed, the pat down.
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sufficient evidence establishing that Petitioner exercised dominion and control over the cocaine. In Sate
v. Leach, 296 Md. 591, 592, 463 A.2d 872 (1983), two brothers, Michagl and Stephen Leach, were
arrested for possesson of acontrolled substance (phencydidine or PCP) and rd ated pargpherndiafound
in Michadl’ sone-bedroom gpartment. The question before uswas whether Stephen, who had akey to
Michadl’ sgpartment, which addresshe provided to the Motor V ehicle Adminigtration and thearresting
officer ashishome address, wasguilty of joint passesson of the PCP. Leach, 296 Md. a 595, 463 A.2d
at 874. We concluded that
thefact finding that Michael wasthe occupant of the Premises precluded inferring that
Stephen had joint dominion and control with Miched over the entire gpartment and over
everything contained anywhereinit. Even though Stephen had ready accessto the
gpartment, it cannot be reasonably inferred that he exercised restraining or directing
influence over PCPin aclosed container on the bedroom dresser or over pargpherndia
inthebedroomdoset. If oneassumesthat the scalesand magnifier foundinplainviewin

thekitchen a thetime of the seerch wereadwayskept there, fill thoseitemsareintringcaly
innocuous. They become significant by association with drugs or cutting agents.

InLivingston v. Sate, 317 Md. 408, 409, 564 A.2d 414, 415 (1989), a date trooper, during
aroutinetraffic stop for speeding on Interstate 95 at around midnight, Spied two marijuanaseedson the
front floor of theautomobile. Asaresult of hisvisud acuity (aided by hisflashlight), thisdiscovery led the
trooper to arrest the vehicl€ sdriver and two passengers, and, during asearch incident to the arret, to the
discovery of cocaine and marijuanain Livingston's, the backseet passenger, pocket. 1d. Convicted for
possession of cocainewith theintent to distribute, possession of cocaine, and possession of marijuana,

Livingston gpped ed, questioning whether, relying solely onthe contraband sproximity, thetrooper had
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uffident causeto bdievethat abackseat passenger with no possessory interest in the vehide had dominion
and control over the marijuanaseeds found on the front floor of the automohbile. 1d. We determined that

[m]erdly sitting in the backseet of the vehide, Livingston did not demondtrateto the officer

that he possessed any knowledgeof, and hence, any restraining or directinginfluenceover

two marijuana seeds located on the floor in the front of the car.

Without morethan themere existence of the two marijuanaseeds|ocated inthefront
of the car, we hold that thepolice officer lacked probable causeto arest Livingston, arear
seat passenger, for possession of cocaine.

Livingston, 317 Md. at 416, 564 A.2d at 418.

After reviewing therecord in White' scasein alight most favorable to the State, we hold the
crcumgtantid evidence upon which the State s case rested wasinaufficient asametter of law to support,
beyond areasonabledoubt, that Petitioner exercised dominion or control over thecocainefoundingdethe
potsand pansbox inthetrunk of Charity’ sautomobile. If therationd fact finder wasnot permitted toinfer
reasonably in Leach that Stephen exercisad dominion and contral over the PCP found in adosed container
on abedroom dresser in an gpartment to which he had reedy access, than arationd fact finder may not
infer inthe present casethat Petitioner had dominion and control over the cocainefound in aseded box
inthetrunk of avehideinwhich he gpparently had limited access and no possessory interest. Having no
such interest in the vehide places Petitioner in asomewhat Smilar Stuation to thet of the defendant in
Livinggton, for the mere existence of cocainelocated in thetrunk of Charity’ svehiclewasnot sufficient
to provethat Petitioner, afront seat passenger, exercised dominion and control over the contraband.
AlthoughL ewis stestimony regardingtheair freshenersand theco-defendants sincongstent goriesmight
formthe bagsfor astrong suspicion asto Petitioner’ sculpability, the evidence, and reasonableinferences

drawn therefrom, does not reach the standard of guilt beyond areasonable doubt. Without more, wehold
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that the Petitioner’ s convictionsfor importation of cocaine, possession of cocaine, and possession of
cocaine with the intent to distribute cannot stand.
E.

When addressing the dements of conspiracy in Monoker v. Sate, 321 Md. 214, 582 A.2d 525

(1990), we indicated:
Our caseshave consstently defined crimina conspiracy asthe combination of two or

more peopleto accomplish someunlawful purpose, or to accomplishalawful purposeby

unlawful means. The gist of congpiracy isthe unlawful agreement, which need not be

spoken or forma solong asthereisameeting of the mindsreflecting aunity of purpose

and desgn. Thecrimeiscompletewhen the unlawful agreementismede; no overt actin

furtherance of the agreement is necessary.
Id., 321 Md. a 221, 582 A.2d at 528 (citing Birchead v. Sate, 317 Md. 691, 707-08, 566 A.2d 488,
496 (1989); Townesv. Sate, 314 Md. 71, 75, 548 A.2d 832, 834 (1988); Mason v. Sate, 302 Md.
434, 444, 488 A.2d 955, 960 (1985); Gardner v. Sate, 286 Md. 520, 523-24, 408 A.2d 1317, 1319
(1979)); seealso Johnson, — Md. _ (No. 109, Sept. Term 1999) (filed 2 February 2001) (dip op. at

2); Gillespiev. State, 147 Md. 45, 61, 127 A.2d 727, 733 (1924).* For the State to prove that

*InGillespiev. Sate, 145 Md. 45, 127 A.2d 727 (1924), we made the following observation
about the element of knowledge in the crime of conspiracy:

A conspiracy being unlawful, and every citizen being presumed to know thelaw, itis
unnecessary inanindictment or informeation charging conspiracy to dlegeknowledgeon
the part of the accusad of thewrongful character of the act of conspiring and combining;
when the combination and the object to be accomplished thereby aredikelawful, but the
endisto beatained by unlawvful means, it isunnecessary to dlegethat the accused knew
the meansto be used to be criminal, because where an act isin itscharacterigtics and
quality wrongful knowledge of itscharacter ispresumed and need not, therefore, be
aleged, except in those caseswhere the act becomeswrongful and crimind by reason of
the presenceof accidentd or fortuitousfesturesnot necessarily attendant uponit, inwhich
case knowledge must be alleged.

(continued...)
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Petitioner congpired both to import cocal ne and to possess cocalne with theintent to distribute, the State
was reguired to show that Petitioner and Charity had a“meeting of theminds’ reflecting their purposeto
bring cocaineinto Maryland. Having determined that the State failed to prove beyond areasonable doulot
that Petitioner exercised dominion and control over the cocainein thetrunk of Charity’ scar, we conclude
that theevidenced soisinaufficient to provethat Petitioner knowingly entered into an unlavful agreement
with Charity to import and possess cocaine with an intent to distribute.

V.

Inhisbrief, Petitioner advancesathirdissue: whether thetria court erredinfailing to striketwo
jurorsfor cause. Although this contention wasraised before theintermediate appellate court, Petitioner
did natindudeit in hispetition for writ of certiorari to us. Maryland Rule 8-131(b), governing our scope
of review, states:

(b) In Court of Appeals— Additional limitations. (1) Prior appellate decision.

Unless otherwise provided by the order granting the writ of certiorari, inreviewing a

decision rendered by the Court of Special Appealsor by acircuit court actinginan

appdlate capadity, the Court of Appeasordinarily will congder only anissuethat hasbeen

raised in the petition for certiorari or any cross-petition and that has been preserved for

review by the Court of Appeals.

Inlight of Petitioner’ sfallureto raisethisissuein hispetition for awrit of cartiorari asrequired by Maryland

Rule8-131(b)(1), aswell asour decisonto reversethis case on another ground, we declineto consder

Petitioner’ s third argument in his brief.

(...continued)

145 Md. at 61-62, 127 A.2d at 733 (interna quotation marks omitted) (quoting WHARTON ON
CRIMINAL PROCEDURE (10" Ed.), para. 517). The question presented in the present case goesto
whether Petitioner knowingly conspired to commit an unlawful act, not whether heknew that the endsand
the means of the conspiracy were unlawful.
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JUDGMENT OF THE COURT OF
SPECIAL APPEALSREVERSED; CASE
REMANDED TO THAT COURT WITH
DIRECTIONS TO REVERSE THE
JUDGMENTS OF THE CIRCUIT
COURT FOR WICOMICO COUNTY.
COSTS IN THIS COURT AND THE
COURT OF SPECIAL APPEALSTOBE
PAID BY WICOMICO COUNTY,
MARYLAND.



