HEADNOTE

APPEALS- PERMANENCY PLANNING HEARING - An order amending a permanency plan
calling for reunification to foster care or adoption is immediately appealable pursuant to Md. Code
(1974, 1998 Repl. Vol.) 8 12-303 (3) (x) of the Courts & Judicial Proceedings Article.
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Thisconsolidated apped, conaging of four cases, involving seven children, dl committed to the

careand cugtody of theMontgomery County Department of Heelth and Humean Services(the respondent



or the Department), and in foder carefor a least oneyear, presentsasingleissue: whether acourt order
amending a permanency plan, determined pursuant to Md. Code (1996, 1998 Repl. VVal., 2000 Supp.)
§3-826.1 of the Courtsand Judicia Proceedings Article, and entered after ahearing to determine or
review that plan, isanimmediately gppedlabdle order. Ineach of the cases, the child or children had been
adjudicated, by the Didrict Court of Maryland, Sittingin Montgomery County asaJuvenile Court, inneed
of assstance (CINA), pursuant to Md. Code (1974, 1998 Repl. VVal., 2000 Supp.) § 3-812 of the Courts

and Judicid ProceedingsArticle.  Inthreeof thecases InRe Danon M., InRe: ShaunnaA., andIn

Re: Brian and Tony J., thecourt entered itsorder amending the permanency plan' for the affected child

or children from reunification with the child’ s or children’ s mother to elther long term foster care or

permanent foster care, after conducting periodic reviewsof that plan, asrequired by §3-826.1 (f). In

! Prior to 1998, therespongihility for deve oping apermanency planfor achildinfoster carewasentrusted
totheloca department of socid services. Md. Code (1984, 1991 Repl. Val., 1995 Cum. Supp.) 85-
525 (c) of the Family Law Article. Before 1996, aplan developed by thelocd department wasreviewed
by the court, together with the report and recommendation of the Foster Care Review Board, asapart of
the digposition review hearing the court wasrequired to conduct. Md. Code (1984, 1991 Repl. Vol.) 8
5-544 (3) of theFamily Law Article. Asaresult of theamendment of the Juvenile CausesAct in 1996,
see Ch. 595, Laws of 1996, the juvenile court was mandated to “hold a hearing to review the
implementation of apermanency plan” for each childinfogter carewithin 10 months of the disposition
hearing inwhich the CINA finding was made. Md. Code (1996, 1997 Cum. Supp.) 8§ 3-826.1 of the
Courtsand Judicia Procesdings Article.  Itisof interest to note that the statute provided thet if the child
wasto be* continued in placement for aspecified period,” then the court would have to determine“the
extent of compliance with the permanency plan.” §3-826.1 (d). The subsequent amendment to 8 3-
826.1, seech. 539, Lawsof 1998, to makeit conform with the Federd Adoption and Safe FamiliesAct
of 1997 effected asignificant change. Now, the court hastheresponsibility for determining the
permanency plan, 8 3-826.1 (a) (1) and judtifying the placement of childrenin out of home placementsfor
aspecified period or on along-term or permanent bags, 8 3-826.1 (d), in addition to conducting periodic,
six month reviews. 8 3-826.1 (f).

2 That section provides:
“(F)(1)(1) Except asprovided in subparagraph (ii) of thisparagraph, thecourt shal conduct
ahearingto review the permanency plan nolessthan every 6 monthsuntil commitmentis
rescinded.
“(ii) The court isnot required to hold areview hearing every 6 monthsif
the court, a the permanency planning hearing or & asubsequent review
hearing, grantsguardianship of the child to ardlative or other person, or
determinesthat the child shal be continued in permanent foder care or



thecaseof InRe: Marcdllo, Lenny, and KeshyaK .., the court, pursuant to § 3-826.1 (c),? determined at

the permanency planning hearing the permanency plan for the children, which was adoption. 1neach case,

the mother noted atimely gpped to the Court of Specid Appeds. Theintermediate appdlate court, in

kinship carewith aspedific caregiver who agreesto carefor the child on
apermanent basis.
“(2) At the review hearing, the court shall:
“(i) Determine the continuing necessity for and appropriatenessof the
commitment;
“(ii) Determine the extent of compliance with the permanency plan;
“(iii) Determinethe extent of progress that has been made toward
aleviating or mitigating the causes necessitating commitment;
“(iv) Project areasonable date by which achild in placement may be
returned home or placed for adoption or legal guardianship;
“(v) Changethepermanency planif achangein the permanency plan
would be in the child’ s best interest; and
“(vi) Evduatethe safety of the child and take necessary measuresto
protect the child.
“(3) Every reasonable effort shdl be madeto effectuate a permanent placement for the
child within 24 months for the date of initial placement.”

% That section provides:

“(c) At the permanency planning hearing for each child in placement, the court shall:
“(21) Determinethe permanency plan for the child, induding whether the
child should be:

“(1) Returned to the parent or guardian;

“(ii) Placed with relatives to whom adoption or
guardianship is granted;

“(iii) Placed for adoption;

“(iv) Emancipated;

“(v) Because of the child's special needs or
drcumgtances, continued in placement on apermanent or
long-term basis; or

“(vi) Because of the child’s special needs or
circumstances, continued in placement for aspecified
period.”



InRe: Damon M., 131 Md. App. 449, 749 A.2d 231 (2000), held that the court’ s order was not afind

order and, therefore, dismissed theappea. By unreported opinions, the Court of Special Appedls

dismissed the other gppedson the authority of In Re: Damon M. We granted certiorari, seeIn Re:

Damon M., 359 Md. 668, 755 A.2d 1139 (2000), and now reverse.
The petitionersarguethat orders, emanating from “ahearing to review the permanency plan” or

apermanency planning hearing, that change the permanency plan  from reunification with the parent are

appedable’  Noting the conclusion of the Court of Specid AppedsinInreDamon M., that therewas

nofind judgment in that case becausethetrid court’ sorder “neither esteblished condusively nor effected
any actud changein Damon’ scustody; DHHS continued to maintain custody of Damon,” 131 Md. App.
a 458, 749 A.2d a 236, they maintain that, even if not find, the orders are apped able pursuant to Md.
Code (1974, 1998 Rep. Vol.) §12-303 (3) (x) of the Courts& Judicia Proceedings Article® The

petitioners submits:

“Thepetitioners scontentionis, at the sametime, much broader and much narrower, referring imply to
“ordersemanding from permanency planning hearings” Aswehavessen, only theinitid hearingfallowing
afinding of CINA isa*“permanency planning hearing,” 8 3-826.1 (a), the subsequent hearingsbeing
“hearingsto review thepermanency plan,” induding thecommitment itsalf. §3-386.1(f). Inthisgpped,
inthree of thefour cases, the order under review was passed after areview hearing and, inonly one, after
the permanency planning hearing. Moreover, in each of the casesunder review, the order changed the
permanency plan from reunification to either foster care, long term or permanent, or adoption.

Accordingly we need not, and, so, do not, address whether other ordersthat the court might pass after
such hearings are appealable.

> Two other basesfor gpped dbility of these orderswere offered by the petitioners. “the orders address
issueswhich are subgtantidly the same asthose generated inreview hearingsunder Md. Rule 11-115 (d),
the gpped ability of which hasnot previoudy been chadlenged” and the collaterd order doctrine. Wefind
merit in the argument we have referenced and, therefore, will not address the others.



“Theordersindl thecasesat bar dearly affected thetermsof the origind custody orders,
deprived the parents of their rightsto have custody immediately or in the foreseegble
future, and generated a profound change in the ability of the parentsto seek custody.
Moreover, in each of the cases, the court, aspart of the permanency plan, ordered that
placement out of the parent’ shome be continued, adecree necessarily denying the parent
custody. Assuch, the orders, if not find, were clearly interlocutory orders subject to

appeal.”
Therespondent seestheissue quitedifferently. It arguesthat “an order changing the permanency

plan for achild in out-of-home placement does not giveriseto any of the essential conditions of
gpped ability set forthin § 12-303 (3) (x)”; it certainly did not deprivethe parent of custody. That, it
pointsout, occurred long before the review hearings and the permanency planning hearing thet generated
thesegppeds. Nor, the respondent maintains, does an order changing the permanency plan for achild
In out-of-home placement changethetermsof cudtody to bring the order withinthe 8 12-303 (3) (X). In
that regard, the respondent notesthat aparticular permanency plan doesnot carry with it aparticular leve
of vigtation. It assarts inany event, that the respondents are not aggrieved by the orders gppeded from,
their vistation rights having been unaffected thereby; thejuvenile court ordered thet the petitioners continue
to havevigtaion a aleve conggent with the vistation they previoudy enjoyed. Findly, the respondent
disoutesthe petitioner’s assartion that an order changing the permanency plan for achild in out-of-home
placement generates* aprafound changeintheahility of theparentsto seek custody.” It believesthat short
of atermination of their parentd rights; thereisnolegd impediment to the petitioners seeking and obtaining
custody of their children.

Generally, appeals may be taken only from final judgments. See Md. Code (1974, 1998

Repl.Vol.) § 12-301 of the Courts & Judicia Proceedings Article, which providesthat “[A] party may



apped fromafind judgment enteredinadivil . . . cass” whether enteredintheexerdse of origind, Soecid,
limited, or datutory authority, unless“expresdy denied by law.” Seedso Md. Rule2-602. Thereare
exceptionsto thefina judgment gppedability rule, however. Section 12-303isone. It permitsaparty to
gpped certain enumerated interlocutory orders. Relevant for our purposesis 8 12-303 (3) (x), which
provides:

“A party may gpoped from any of thefollowing interlocutory ordersentered by acircuit

court in acivil case:
* * * *

“(3) An order:

* * * *

“(x) Depriving aparent, grandparent, or natural guardian of the careand custody of his
child, or changing the terms of such an order.”

* * * *

Section 3-826.1 requiresthe court, not later than 11 months after achild found to bein need of
assi stlance hasbeen placed in foster care, seedso Md. Code (1989, 1991 Repl. Vaol., 1997 Cum Supp.)
§5-501 (m) of the Family Law Article, to hold a permanency planning hearing to determine the
permanency planfor that child. §3-826.1(a) (1). At that hearing, for each childin placementandin
determining the plan, the court isrequired to make certain decisions and findings, 8§ 3-826.1 (¢),
specificdly, whether the child should be: returned to the parent or guardian, 8 3-826.1(c) (1) (i); placed
with relativesto whom adoption or guardianshipisgranted, 8 3-826.1(c) (2) (ii); placed for adoption, 8
3-826.1 () (1) (iii); emancipated, 8§ 3-826.1 () (1) (iv); or because of the child’s special needs or
crcumstances, continued in placement on apermanent or long-term bags or for aspecified period.” 8 3-
826.1(c) (1) (v) and (vi). Thereareredtrictionsonthe court’ sability to continueachildin placement

because of thechild’ sspecia needsor circumstances. 83-826.1(d). That section prohibitsthe court



from using that option
“unlessit findsthat the agency to which the child is committed has documented a
compelling reason for determining that it would not be in the best interest of the child to:
“(1) Return home;
“(2) Bereferred for termination of parental rights; or
“(3) Beplaced for adoption or guardianship with aspecified and gppropriate reative or
legal guardian willing to care for the child.”
Section 3-826.1 (f) mandates periodic reviewsof the permanency plan by thecourt. Subsection
() () (i) providesthat suchreviewswill be* no lessfrequently than every Sx monthsuntil commitmentis
rescinded.”  If, however, a the permanency planning hearing or a subsequent review hearing, the court,
inter dia, ordersachild continued in permanent foster care, the court isno longer required to hold the
review hearingsa Sx monthintervals. Subsection(f) (1) (if).  Asistruedf theinitid permanency planning
hearing, the court must make some determinationsa the hearing to review the permanency plan. 83-826.1
() (2). Among other things, in addition to determining whether the commitment remains necessary and
gppropriate, subsection (f) (2) (i), and evduating the progressmadetoward aleviating or mitigeting the
causes of the commitment, subsection (f) (2) (iii), the court isrequired to “ [d] etermine the extent of
compliance with the permanency plan,” subsection (f) (2) (ii), andto changeit “if achangeinthe
permanency plan would be in the child’' s best interest.” Subsection (f) (2) (v).
The permanency planisanintegral part of the statutory scheme designed to expedite the
movement of Maryland' schildrenfromfogter caretoapermanent living, and hopefully, family arrangement.
It providesthegod toward which the partiesand the court are committed towork. 1t setsthetonefor

the parties and the court and, indeed, may be outcome determinative.  Servicesto be provided by the

local socid service department and commitments that must be made by the parents and children are



determined by the permanency plan. And, because it may not be changed without the court first
determining that it isin the child’ sbest interest to do so, the permanency plan must bein the child’ sbest
interest. Theseare thereasons, no doubt, that the court ischarged with determining the plan and with
periodically reviewing it, evaluating all the while the extent to which it is being complied with.

Itistrue, of course, that aparent will have lost custody before a permanency plan will have been
developed. Nevertheless, once determined, because the permanency plan sets out the anticipated
permanent placement, to the achievement of which the“reasonable efforts” required by 8§ 3-826.1 (f) (3),
must and will bedirected, it can not betotaly divorced from theissue and, in point of fact and in ared
senge, actudly isapatof it.: Moreover and infact, whenthe planisreunification, therenecessarily is on
the part of the court and, certainly, the parent, an expectation - more than ahope - that the parent will
regancugody. Thatis, after dl, the point of the plan and the reasonable efforts, including the provison
of servicesto the family, so necessary to achieving compliance.

The amendment of the permanency plan to long-term or permanent foster care and adoptionisa
changeinthetermsof the custody order, whenever it waspassad.  The respondent acknowledgesasmuch
whenitargues “Inthe absence of thepermanency planning orders gppedied here, the previous commitment
orderswould have remained in effect and al of these children would have remaned in the Department’s
custody.”

Therespondent assartsthat the mgority of satesthat have addressed thisissue have concluded
that an order approving or revisng apermanency planisnot appedable. Insupport, it cites RitaJ. v.

ArizonaDept. of Economic Security, 1 P.3d 155 (Ariz. App. 2000); InreInterest of Sarah K ., 601




N.W.2d 780 (Neb.1990); In the Interest of W.D. [11 and M.D., 562 N.W.2d 183 (lowa, 1997) and In

the Interest of H.R., 833 P.2d 619 (Colo. App., 1994). Inthree of the cases, the court held that, to be

gpped able, the order hasto befind, seelntheInterest of W.D. lI1 and M.D., 562 N.W.2d at 185-86;

RitaJ, 1 P.3d at 158; IntheInterest of H.R., 833 P.2d at 620, and in each case the order sought to be

apped ed was determined to beinterlocutory, In the Interest of W.D. 11l and M.D., 562 N.W.2d &t 185;

RitaJ, 1 P.3d a 158; Inthe Interest of H.R., 833 P.2d a 621. There gpparently was no counterpart to

8 12-303 (3) (x) in any of the States.

InInrelnterest of Sarah K., after pointing out that to be apped able, ajuvenile court order must

affect a substantial right, i.e. one that is an essential legal right, the court opined:

“[W]herean order from ajuvenilecourt isaready in place and asubssquent order merdy

extendsthetimefor which the previous order is gpplicable, the subssquent order by itsdlf

doesnot affect asubgtantid right and doesnot extend thetimeinwhich the origingl order

may beappeded . ... Thus adispostiond order which merely continuesaprevious

determination is not an appealable order . . . .”

601 N.W.2d at 783-84. The court held that the order sought to be appeded “ effect[ed] no changein
theparents gatusor the plantowhichtheparentsand [the child] were previoudy subject,” id. a 785, and,
therefore, was not appeal able.

Clearly, the casesare didtinguishable from the case subjudice. Wehold that an order amending
apermanency plan cdling for reunification to foster care or adoptionisimmediately gppedable. Inso
holding, we are not unmindful of the concern thet there not be dday inthese cases and that gppeaswill
dow theredization of permanency for children whose permanency plan amendmentsare gppeded. We

note, however, Md. Rule8-207 (b) and suggest that, to theextent possible, gpped sto the Court of Specia



Appeals from these kinds of orders proceed on an expedited basis.

JUDGMENT OF THE COURT OF SPECIAL
APPEALSREVERSED. CASE REMANDED TO
THAT COURT FOR FURTHER PROCEEDINGS
CONSISTENT WITH THISOPINION. COSTSTO
BE PAID BY THE RESPONDENT.




