Jody Lee Milesv. State of Maryland, No. 42, September Term, 1998.

[Evidence — Statutory Exclusonay Rule Under the Maryland Wiretgpping Act; Crimind
Procedure — Communications With Jury. Scope and meaning of the words “evidence derived
therefrom” in CJ § 10-405, hdd: atenuation doctrine of Fourth Amendment exclusonary rule
jurisprudence gpplies to datutory exclusonary remedy as wel.  Whether trid court may
paraphrase the contents of a communication from the jury to the trid court in consultation with
counsel prior to redindructing the jury under Md. Rule 4-326(c), hdd: the requirements of
Md. Rue 4-326(c) will be met so long as counsd and defendant had opportunity for
meaningful input and an opportunity to inspect the jury note prior to the judge's re-ingtruction

of jury on the record in open court.]
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On April 2, 1997, aopdlat Jody Lee Miles shot and killed Edward Atkinson during a
robbery. Appelant was tried by a jury in the Circuit Court for Queen Ann€'s County from
March 9 through March 12, 1998, after the case was removed from the Circuit Court for
Wicomico County, and convicted of fdony homicide, robbery with a deadly weapon, robbery
and use of a handgun in the commisson of a cime of violences A sentencing hearing was
conducted on March 17-18, 1998. Appellant was sentenced to death on March 19, 1998. This
case is before this Court on automatic appea pursuant to Maryland Code, Art. 27, § 414 (1957,
1996 Repl. Val., 1999 Supp.) and Mayland Rule 8-306(c). We find no errors that tainted the
proceedings. Accordingly, we affirm appellant’s convictions and the sentence of degth.

I. FACTS

On April 2, 1997, Edward Joseph Atkinson was shopping a the Structure Store and
Smdl's Forma Wear located at a mdl in Salisbury, Maryland. While arranging to pick up
tuxedos a Smdl’'s for a mudcd theater production he was directing, he received a page.
Atkinson immediatdy left the mdl. Later that day, a agpproximately 5:30 p.m., Harry Hughes,
Jr., a resdent of Old Bradley Road in Mardda Springs, Maryland, saw Atkinson driving a black
Toyota Camry down Old Bradley Road. Within fifteen minutes, Hughes heard a single gunshot.

On the same day, Atkinson failed to show up for dinner a his home with his parents and
for his evening play rehearsd. His mother, Dorothy Atkinson, notified the Maryland State
Police that her son was missng. The next day, April 3, 1997, a approximaely 9:00 p.m.,
Mayland State Police officers located Atkinson's Toyota near Old Bradley Road and found
acowboy boot print in the area.

In the morning of April 4, 1997, Robert Wayne Atkinson, the victim's brother, and his
friend who had joined the search, Sean Thomas Mooney, returned to Old Bradley Road to comb
the area for additiond information concerning Edward Atkinson's whereabouts.  After

falowing footprints on the ground, Robert Wayne Atkinson discovered his brother’s body in



a wooded area. Later that same day, Robert Wayne Atkinson and Sean Mooney also saw a gray
colored car driven by the gppdlant heading towards the crime scene off of Old Bradley Road.
The police arrived on the scene and determined that Edward Atkinson had been shot once in the
back of the head and dragged to the location where his body was found. The police noticed
several additiona cowboy boot prints near the body metching the one found the night before
by the victim's car, as well as scuff marks indicating a struggle a the sde of the road. The
police dso discovered that Atkinson's pockets had been emptied, but a search of the wooded
area surrounding the crime scene failed to produce the victim' swalet and keys.

In contacting his brother's credit card companies to report the theft, Robert Wayne
Atkinson learned that the cards had been used after his brother had been reported missing. The
cards had been used on April 3, 1997, & a Wal-Mart ATM in Cambridge, Maryland, at the Tru
Blu gas dation in Harrington, Delaware, a the Structure and J.C. Penney stores in the Dover
Mdl, and at Shuckers Pier 13 Restaurant in Dover, Delaware. The personnel interviewed at
these locations described the credit card holder as a white mae, approximatdy 6’1" to 63
tdl, having medium length dirty blonde to brown har, and wearing white jeans or pants with a
white shirt and cowboy boots. (Two of the Tru Blu gas dation atendants subsequently
identified appellant as the Atkinson card user.) Composite sketches of the suspect were drawn
and circulated on locad news dations. During the next two weeks, news reports specificaly
mentioned the Sghting of the murder suspect a the Tru Blu gas Station.

On April 15, 1997, James Towers (a resdent of Caroline County) was in his home
monitoring the police and fire depatment radio transmissons with his scanner.  Towers
scanner was capable of picking up celular phone conversations. At some point between 8:30
and 9:30 p.m., Towers overheard a conversation on his scanner where a male and femae

discussed the importance of saying away from the Tru Blu gas station in Harrington, Delaware.



Because he thought this conversation might be related to the news story about the murder,
Towers tape-recorded the conversation. Towers notified the Maryland State Police about the
tape, who promptly picked up the tape from Towers residence.

The tape of the phone conversation incdluded a discusson of conceding evidence, as
wdl as descriptions of the geogrgphic area surrounding the couple€'s home. Deputy Ronad
Russum of the Caroline County Sheriff's Department listened to the tape and identified the
femde voice as Jona Miles, who turned out to be appellant’s wife. Detective James Fraley of
the Delaware State Police identified the voices as Jody and Jona Miles, based on his previous
contacts with both individuas.

By April 22, 1997, after locating Jona Miles's resdence, the Maryland and Ddaware
State Police applied for search warrants for 292 Cole Britt Lane, Harrington, Delaware and
27880 Whitdeyshurg Road, Greensboro, Maryland, properties owned by Jona Miles and her
parents. The police executed the warrants on the same day. During the search of the
properties, the police seized severd items of dothing bdonging to appellant and his 1996 W-2
tax dtatement as wel as other papers, a razor, teephone bills, phone numbers from a caler
identification box, and other pieces of note paper.

Later that day, the police placed Jona Miles under arrest and questioned her at the
Caoline County Sheriff's Department. Jona Miles gave a statement to the police and assisted
them in ascertaining her husband's whereabouts. She aso signed a consent to search form
authorizing Corpora Fisher of the Maryland State Police Force to search her trailer located
on her parents property at 27880 Whiteleysburg Road. Pursuant to the consent to search
form, the police seized one par of black men's jeans and one pair of tan Structure dress pants.

Jona Miles admitted that within a week after April 2, 1997, she had thrown two

Structure shirts in a dumpster near Route 404 in Centreville, Maryland, and a few days later she



had accompanied her husband as he disposed of his cowboy boots in a dumpster behind a
shopping center in Milford, Delaware. Ms. Miles dso dumped a handgun, holster and
ammunition left by her husband in the Choptank River near Denton, Maryland. With the
assgance of Ms. Miles, the State Police were able to recover the gun in its holster and the
ammunition, but were not able to find the dothing. As a result of information given to them
by Jona Miles, the police arrested gppdlant while he was driving a gray Chevrolet Cavdier on
Carmichadl Road near a farm where he had been working. The contents of the car, including
acdlular phone and the vehicle registration card, were inventoried and seized.

During the evening of April 22, 1997, Corporal William V. Benton and Trooper John
Psota began interviewing appellant, after he was advised of his Miranda rights.  Within minutes
of the beginning of the questioning, appellant admitted that on April 2, 1997, he met Edward
Atkinson at a rest area near Old Bradley Road. Appellant clamed that he had been sent by a
loan shark to collect a package from Atkinson, which the victim did not produce. He stated that
he became scared when Atkinson, who, a appellant’s direction, had his back to appellant the
entire time, reached insde his jacket. Appdlant, concerned that Atkinson had a gun, fired one
shot griking the vidim in the back of the head.! Aftewards, appellant found and removed
Atkinson's wallet and two briefcases from the car.  Although agppellant returned to the scene
on April 4, 1997 with the intertion of burying Atkinson’s body, he fled when he saw dl of the
police carsin the area

On May 9, 1997, appdlant was indicted and charged with felonious homicide, robbery
with a deadly wegpon, robbery, fird-degree assault, and use of a handgun in a aime of violence

in Wicomico County. On July 29, 1997, the date filed a notice of its intention to seek a

1 The report of the medicad examiner and his subsequent testimony at trid, however,
concluded that based on gun powder resdue found in the soft tissee of the wound, Mr.
Atkinson died from a contact gun shot wound.



sentence of death pursuant to Maryland Code, Art. 27, § 412(b). On October 2, 1997, the case
was transferred for trid to the Circuit Court for Queen Anne's County. The trid court heard
pre-trial suppression motions pursuant to Rule 4-452 on January 28, 1998 and February 23-24,
1998, wherein gopdlant sought to suppress the contents of the taped cdlular phone
conversation with his wife, the items seized pursuant to the search warrant executed in the
early afternoon of April 22, 1997, the items seized pursuant to Jona Miles's consent to search,
the gun and its accessories, appdlant’s confesson, and his cdlular telephone seized pursuant
to a post-arrest inventory of hisvehicle.

Based on these motions, the trid court ruled to suppress the taped cdlular phone
conversation as wdl as evidence seized pursuant to a search warrant where the affidavit of
probable cause made expliat reference to the facts contaned in the cdlular phone
conversation as a violation of the Maryland Wiretapping Statute, Maryland Code, Section 10-
401 et seq. of the Courts and Judicial Proceedings Article (1977, 1998 Repl. Vol., 2000
Supp.). The trid court refused to suppress the remaning evidence, reasoning that the language
“evidence derived therefrom” as contained in the datutory exdusionary provison of the
Maryland Wiretapping Act did not include evidence provided by Jona or Jody Miles. On March
12, 1998, the jury entered a quilty verdict for first-degree fdony murder, robbery with a deadly
wegpon, robbery and use of a handgun in the commission of a crime of violence. Appelant was
acquitted on the charge of first-degree premeditated murder. Shortly after midnight on March
19, 1998, the jury sentenced appellant to death. The trial court merged the robbery conviction
into the armed robbery count and imposed a five-year concurrent sentence for the handgun
count. Appelant filed a Motion for New Sentencing and/or Impostion of Life Sentence in
Lieu of Death Sentence on March 26, 1998. The trial court held a hearing on this motion on

May 7, 1998. The motion was denied on July 7, 2000.



Il. ISSUES

On gpped, appelant urges reversd on the following eight grounds:

VI.

VII.

VIII.

Did the trid court er in denying, in part, gopellant’s motion to suppress pursuant
to the Mayland Wiretapping Act, Mayland Code, § 10-401 et seq. of the
Courts & Judicid Proceedings Article?

Did the trid court er in faling to fully disclose the contents of a jury note sent
to the judge after seven hours of sentencing deliberations?

When, after seven hours of ddiberations, the jury asked the tria court what to
do if they were not unanimous, is it improper for the tria court to ingtruct the
jury that unanimity is an absolute prerequisite and fal to ingruct the jury that it
could report its lack of unanimity?

Did the tria court improperly limit what the jury could consder as mitigating
evidence under section 8(b) of the sentencing form in the ingructions provided
to the jury?

Did the trid court err in refusing to ingruct the jury during sentencing that it
mug find, as a non-satutory mitigaing circumstance, that gppelant was
acquitted of premeditated murder?

Were there ambiguities and inconsstencies present in the sentencing verdicts
which would require that appellant’ s desth sentence be vacated?

Did thetrid court err in excusing four jurors for cause?

Did the tria court abuse its discretion in refusing to grant defense counsd’s
motion for migrid when it was discovered that the jurors had seen agppellant in

shackles?

Facts rdevant to each issue are set forth as necessary in our consideration of the issues below.



1. SUPPRESSION OF EVIDENCE UNDER
THE MARYLAND WIRETAPPING ACT

A moations hearing was conducted on January 28, 1998, in the Circuit Court for Queen
Annegs County. As pertains to the issues on appeal before this Court, the motions hearing
before the trid court involved the suppression of evidence obtained as a result of the Maryland
State Police having secured and used a recording made by a private citizen of a cellular phone
conversation between Jona and Jody Miles on April 15, 1997.2 Appdlant argued that the
Maryland Wiretap Statute protects al phone conversations, cdlular or othewise.  See
Maryland Code, 8§ 10-401, et seq., of the Courts & Judicial Proceedings Article (1977, 1998
Repl. Vol.,, 2000 Supp.). Furthermore, appellant argued that evidence obtained in violation of
Section 10-402 must be excluded from evidence at trid. Appdlant dso argued for the
suppression of evidence seized pursuant to search warrants executed a Jona Miles's home,
from appdlant's car folowing his arrest, as well as suppresson of the gun, ammunition and
holster recovered by the Mayland State Police in the Choptank River and the statements given
to police by both Jona and Jody Miles as evidence derived from the unlawful interception of
the cdlular phone conversation.

At the suppresson hearing, the trid court heard testimony from James Towers, the
private citizen who taped the cdlular phone conversation between Jona and Jody Miles and
turned the recording over to the Maryland State Police.  Towers testified that he had purchased
his Radio Shack scanner several years prior to the recording of the conversation between the
gopdlant and Jona Miles. The scanner in question was commercidly avalable in Radio Shack

stores and could monitor up to four hundred channels. Towers explained that he took his

2 At the suppresson hearing and at dl subsequent proceedings the parties have referred
to the telephone used by appelant, Jody Miles, as a cellular telephone. Jona Miles used a land-
line telephone in her home,



scanner to the now defunct Kent Communicaions in Dover, Deaware, for dterations to
enhance its functioning. Towers tedtified that his scanner could pick up transmissions from
cdlula phones, cordless phones, emergency services such as police, fire and ambulance
communicaions, and radio dtations.  Prior to April 15, 1997, Towers had never recorded a
transmission received by his scanner and turned it over to the police.

Because the affidavits of probable cause used to obtain search warrants for Jona Miles's
property contained explicit references to the taped conversation, the trid court suppressed the
contents of the phone conversation as wdl as dl items seized pursuant to the search warrants.
The trid court permitted the State to introduce the evidence to which Jona Miles led the
police, namdy the .22 cdiber gun and its accessories, as well as the confession of appdlant,
Jody Miles. Appéelant argues that this evidence should have been suppressed because of its
connection to the wiretapped conversation. We disagree, based upon the attenuation doctrine
and its application to this case.

In 1977, the Mayland Genera Assembly enacted the Wiretapping and Electronic
Survelllance Act (the Maryland Act), codified at Section 10-401 et seq. of the Courts &
Judicid Proceedings Article of the Maryland Code. The Maryland Act makes the following
conduct unlawful:

@ Wilfully intercept, endeavor to intercept, or procure any other

person to intercept or endeavor to intercept, any wire, ord, or
e ectronic communication;

(20  Wilfuly disdose, or endeavor to disclose, to any other person
the contents of any wire, ord, or eectronic communication,
knowing or having reason to know that the informaion was
obtained through the interception of a wire, ora, or eectronic

communicetion in violation of this subtitle; or

3 Wilfuly use, or endeavor to use, the contents of any wire, ord,
or eectronic communication, knowing or having reason to know
that the information was obtained through the interception of a
wire, ord, or dectronic communication in violation of this
subtitle.



Maryland Code, § 10-402(a) of the Courts and Judicial Proceedings Article (1977, 1998 Repl.
Vol., 2000 Supp.). See Derry v. State, 358 Md. 325, 342-43, 748 A.2d 478, 487-88 (2000);
State v. Mazzone, 336 Md. 379, 382, 648 A.2d 978, 979 (1994); Mustafa v. State, 323 Md.
65, 69, 591 A.2d 481, 483 (1991); Ricks v. Sate, 312 Md. 11, 15-16, 537 A.2d 612, 614,
cert. denied, 488 U.S. 832, 109 S. Ct. 90, 102 L. Ed. 2d 66 (1988).

The modd for the Mayland Wiretgpping Act was Title 1Il of the Ommnibus Crime
Control and Safe Streets Act, 18 U.S.C. 88 2510-2521 (2000)(the Federal Act). The Federd
Act was designed to balance the protection of an individud’'s privecy with the enforcement of
cimind laws. See United States v. Kahn, 415 U.S. 143, 151, 94 S. Ct. 977, 982, 39 L. Ed.
2d 225, 234 (1974); Ricks v. State, 321 Md. at 13, 537 A.2d a 613. The Federa Act sets
forth minmum nationd <andards prohibiting both law enforcement officias and private
individuds from intercepting and using the contents of ord and wire communications, while
dlowving lav enforcement officals following specific procedures and under specific
crcumstances concening the invedigaion of cimind offenses to obtan a court order to
intercept wire and ora communications related to the commission of acrime?

The Maryland Wiretapping Act provides broader protection than Title 1l in that

Maryland requires consent from al parties before a conversation may be taped or otherwise

3 The Federal Act defines “‘wire communication’™” as “any aurd transfer made in whole
or in pat through the use of facilities for the transmisson of communications by the aid of
wire, cable, or other like connection between the point of origin and the point of reception
(induding the use of such connection in a switching station) furnished or operated by any
person engaged in providing or operating such facilities for the transmisson of interstate or
foreign communications or communications affecting interstate or foreign commerce and
such term includes any dectronic storage of such communication.” 18 U.S.C. § 2510(1).
“‘Oral communication’ means any ora communication uttered by a person exhibiting an
expectation that such communication is not subject to interception under circumstances
judifying such expectation, but such term does not incude any dectronic communication.”
18 U.S.C. § 2510(2). “‘Intercept’ means the aurd or other acquisition of the contents of any
wire, eectronic, or oral communication through the use of any eectronic, mechanicd, or
other device.” 18 U.S.C. § 2510(4)(1970, 2000 Repl. Val.).
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intercepted in the absence of a court order authorizing law enforcement officids to conduct
a wiretap. See Wood v. State, 290 Md. 579, 583, 431 A.2d 93, 95 (1981); see e.g., Richard
Gilbert, A Diagnosis, Dissection, and Prognosis of Maryland's New Wiretap and Electronic
Surveillance Law, 8 U. Bdt. L. Rev. 183, 221 (1979)(explaining that “as written [the Maryland
Act] guarantees to the people of Mayland, insofar as the date, itself, is concerned, greater
protection from surreptitious eavesdropping and wiretapping than that afforded the people by
the Congress’). At the times rdevant here, the Maryland Wiretapping Act gpplied so long as
a least one party to the conversation was physcdly located within the State of Maryland
during the phone cdl.* See Mustafa, 323 Md. at 70, 591 A.2d at 483 (goplying the Maryland
Wiretgpping Act to the tgping of a conversation by one party to the conversation who was

located in the Didrict of Columbia and spesking with a person located in Maryland).

4 The General Assembly recently enacted Chapter 370 of the 2001 Maryland Laws, which

diminaes the former language of subsection (b) of Section 10-405 of the Wiretgpping Act,

and inserts new language dating:
If any wire or ora communication is intercepted in any state or any politica
subdivison of a dtate, the United States or any territory, protectorate, or possession of
the United States, induding the Didtrict of Columbia in accordance with the law of that
jurigdiction, but that would be in vidation of this subtitle if the interception was made
in this date, the contents of the communication and evidence derived from the
communication may be received in evidence in any trid, hearing, or other proceeding
in or before any court, grand jury, department, officer, agency, regulatory body,
legidaive committee, or other authority of this dtate, or any politicd subdivison of

thisaeif:
@ At least one of the parties to the communication was outsde the state during the
communication;

2 The interception was not made as part of or in furtherance of an investigation
conducted by or on behdf of law enforcement officias of this state; and

3 All parties to the communication were co-conspirators in a crime of violence
asdefined in Article 27, 8 643B of the Code.

The new legidaion adso includes a provison in Section 10-407(c)(2) which would dlow an
individud who receives information concerning an intercepted wire, orad, or dectronic
communication under the same criteria liged in the new Section 10-405(b) to “disclose the
contents of the communication or the derivative evidence while giving testimony under oath
or afirmaion in any proceeding hed under the authority of this dtate..”. These amendments
to the Maryland Wiretapping Act will take effect on October 1, 2001.

10



Therefore, people usng teephones in Mayland “may ordinaily rdy on the fact that ther
conversation will not be surreptitioudy recorded or, at the very least, that, unless done in
grict conformance with the State law, a recording of their conversation will not be admitted
into evidence in any Maryland court.” See Perry v. State, 357 Md. 37, 61, 741 A.2d 1162,
1175 (1999)(emphasisin origind).

Although the Mayland Wiretapping Statute is grounded, to some extent, in Fourth
Amendment jurisprudence, it contains its own exclusonary provision in Section 10-405 to
deter lawv enforcement offidds from unlavful or unauthorized interception of wire and ora
communications. This section provides as follows:

Whenever any wire or ora communication has been intercepted,

no pat of the contents of the communication and no evidence

derived therefrom may be received in evidence in any trid,

hearing, or other proceeding in or before any court, grand jury,

department, officer, agency, regulatory body, legislative

committee, or other authority of this State, or a politica

subdivison thereof if the disclosure of that information would be

in violaion of this subtitle.
Mayland Code, § 10-405 of the Courts and Judicial Proceedings Artide (1977, 1998 Repl.
Vol.). The exclusonary rule of Section 10-405 mirrors the language of the Federad Act's
exclusonary provison, as both provisons contain prohibitions against the use of not only the
unlawfully intercepted communication, but aso the “evidence derived therefrom.”

We now consder the agpplication of the Mayland Wiretgpping Act and its internd

exclusonary provison to the facts of this case. On April 15, 1997, appellant called home to

s 18 U.S.C. § 2515 provides asfollows:

“Whenever any wire or ora communication has been intercepted, no pat of the
contents of such communication and no evidence derived therefrom may be recelved in
evidence in any trid, hearing, or other proceeding in or before any court, grand jury,
department, officer, agency, regulatory body, legidative committee, or other authority of the
United States, a State, or a politica subdivison thereof if the disclosure of that information
would bein violation of this chapter.” (1970, 2000 Repl. Val.).
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his wife, Jona Miles, from a cdlular phone in his car.® The conversaion taped by Mr. Towers
emanates from this cdl. The issue of whether a cdlular phone cal is protected under the
Maryland Wiretapping Statute is a matter of first impresson. The Mayland Act defines a
“wire communicaion” as “any aura transfer made in whole or in part through the use of
fadlities for the transmisson of communications by the ad of wire, cable, or other like
connection between the point of origin and the point of reception (including the use of a
connection in a switching dation) fumnished or operated by any person licensed to engage in
providing or operaiing such fadlities for the transmisson of communicaions” 8§ 10-
401(2)(i). The transmisson of a cdlular phone communication to an ordinary telephone line
involves the sound waves of the conversation being transmitted over the codlular phone
company’s desgnated frequency to the cdlular phone carier’s transmitter, which sends the
ggnd over a land-based wire to the ordinary telephone. See generally RAYMOND C.V.
MACARIO, CELLULAR RADIO-PRINCIPLES AND DESIGN, (Z”d ed. 1997). The use of the cdlular
phone company’s trangmitter as a switching Saion for converting the communication to a
land-based telephone line places cdlular phone technology within the definition of a “wire
communicaion” under Section 10-401(1)(i).” Furthermore, the Maryland Wiretapping Act
goecificdly provides for the impostion of fines to punish persons who intercept celular

phone conversations. See 8 10-402(e). The relevant portion states as follows:

6 At the pre-trial mations hearing, in their briefs before this Court, and at ora argument
the parties have referred to the communication device used by appellant as a cellular telephone.

7 With regard to the use of the term “switching dations’ in the Federal Act, the Senate
has stated that it “makes it clear that cellular communications—whether they are between two
cdlular telephones or between a cdlular telephone and a ‘land line telephone —are induded
in the definition of ‘wire communications and are covered by the statute.” See FISHMAN AND
MCKENNA, WIRETAPPING AND EAVESDROPPING, § 2:13 (2™ ed. 1995)(quoting Senate Rpt. No.
99-541 a 11, reprinted in 1986 U.S. Code, Cong. & Admin. News 3555, 3565)(internal
quotations omitted).
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“..JA] person who violates subsection (d) of this section is

subject to a fine of not more than $10,000 or imprisonment for

not more than 5 years, or both.

(2) If an offense is a firg offense under paragraph (1) of this

subsection and is not for a tortious or illega purpose or for

purposes of direct or indirect commercid advantage or privae

commercid gan, and the wire or eectronic communicaion with

respect to which the offense occurred is a radio communication

that is not scrambled or encrypted, and:...(ii)) The communication

is the radio portion of a cdluar telephone communication, a

public land mobile radio service communication, or a paging

sarvice communication, the offender is subject to a fine of not

more than $500.”
Code, § 10-402(e) of the Courts and Judicial Proceedings Article®

Because we have determined that cdlular phone communications with land phones are

protected under the Mayland Wiretapping Act, we mugs address the exigence and extent of
any vioaions of the datute by the Maryland State Police requiring excluson of the taped
cdlular phone conversation and any “evidence derived therefrom.” See § 10-405. Although
Mr. Towers tedtified at the suppression hearing that he did not know that it was unlawful for
him to tape the cdlular phone conversation between agppellant and his wife, we have held that
an intentiond interception of such a communication violates the Maryland Wiretapping Act.
See Deibler v. State, 365 Md. 185, 199,776 A.2d 657, 665 (2001)(holding that “an
interception that is not otherwise specficdly authorized is done willfully if it is done
intentionally — purposdy”).  What is cler from Mr. Towerss tesimony a the pretrid
suppression hearing is that he believed the conversation was related to the news story of the

murder of Edward Atkinson he had heard previoudy that day and that the police might be

8 In Bartnicki v. Vopper, U.S. , 121 S. Ct. 1753, 149 L. Ed. 2d 787 (2001),
the United States Supreme Court specificdly recognized that the Federa Wiretapping Act
goplies to cover the interception of conversations teking place on cdluar and cordless
telephones. Id. at , 121 S. Ct. at 1759, 149 L. Ed. 2d at 799; see also Nix v. O'Malley,
160 F.3d 343, 348 (6™ Cir. 1998) and McKamey v. Roach, 55 F.3d 1236, 1240-41 (6" Cir.
1995).
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interested in acquiring the information.  Although the police were not involved in the initid
ligening to or the taping of the conversation, the police were aware that the conversation had
been taped by Mr. Towers without the consent of the parties to the conversation. This Court
discussed the interplay of the datutory exclusonary rule with the other provisons of the
aubtitlein Perry, wherein we Stated:

To determine whether the disclosure of an intercepted

communicetion is in vidation of the subtitle [for purposes of the

exclusonary rule of § 10-405], it is necessary to look at § 10-

402(a)(2) and 8§ 10-407. The former makes it unlawful for any

person to “wilfuly disclose” to any other person the contents of

a wire communication “knowing or having reason to know that the

infformation was obtained through the interception of a

wire...communication in violation of this subtitte”  Section 10-

407(c), however, provides, in relevant part, that any person who

has received, “by any means authorized by this subtitle” any

information concerning a wire communicaion “intercepted in

accordance with the provisons of this subtitle” may disclose the

contents of that communication, or the derivative evidence, while

giving testimony in court under oath or affirmation.
357 Md. at 63, 741 A.2d a 1176. In the ingant case, the Maryland State Police did not receive
the tape or have authorization to play the tape. Because the actions of the Maryland State
Police were not authorized by the datute, we need not determine the willfulness of the police
in disclosing the information contained within the tape under Section 10-402(a)(2), for as we
have noted, “[w]hether the interception was done willfully or norrwillfully, the violaion of the
person’sright to privacy wasthe same.” Perry, 357 Md. at 66, 741 A.2d at 1178.

The Mayland State Police used the tape of the cellular phone conversation between

Jona and Jody Miles for two investigatory purposes in violation of Section 10-405, as they
used the tape for voice recognition and to provide facts to set forth in the affidavit for probable
cause to search property belonging to Jona Miles and her parents. With regard to the issue of
voice recognition, the State asserts that use of the tape to provide voice recognition as an

invedigative tool does not violate the Fourth Amendment. We agree with the Stat€'s argument
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that under a Fourth Amendment analysis there can be no privacy expectation in one€'s voice.
See United States v. Dionisio, 410 U.S. 1, 14, 93 S. Ct. 764, 771, 35 L. Ed. 2d 67, 79
(1973)(noting that “the physcd characteristics of a person’s voice, its tone and mamer, as
opposed to the content of a pedific conversation, are constantly exposed to the public’).
Nevertheless, a person’s voice is part and parcel of the contents of the conversation. The
Maryland Wiretapping Act provides broader protection than the Fourth Amendment in that it
makes it unlavful to “wilfuly use, or endeavor to use, the contents of any wire, ord, or
eectronic communication, knowing or having resson to know that the information was
obtained through the interception of a wire, ord, or dectronic communication in violaion of
this subtitte” Maryland Code, § 10-402(3) of the Courts and Judicia Proceedings Article
(emphess added). Thus, the parties voices in the conversation would be protected under the
datute. See Perry, 357 Md. a 70, 741 A.2d 1162, 1180 (1999)(holding that the tape itself
and tedimony identifying the voices on a tape recording of phone conversation made in
violation of Section 10-402 isinadmissible under Section 10-405).

In the indant case, the Maryland State Police disclosed the contents of the tape to two
police officers. Deputy Ronadd Russum of the Caroline County Sheriff’s Department listened
to the tape of the cdlular phone conversation and was able to identify the femde caller as Jona
Miles based on his previous contact with her. Detective James Fraey of the Deaware State
Police identified the mde cdler as gppdlant, Jody Miles, and the female caler as Jona Miles
based on voice identification from prior contact with both individuals and from facts discussed
in the conversation which disclosed the reative geographic location of the femde cdler. Thus,
the police, as an “authority of this State,” violated Section 10-405 by using the contents of the
communication when they ligened to the tape to engage in voice identification of Jona and

Jody Miles. Therefore, we agree with the trid court's decison to suppress the taped cdlular
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phone conversation and any reference thereto from use at triad under Section 10-405.°

Subsequent to the voice identification of Jona and Jody Miles by the police, Detective
Frdey and Detective Alfred Paton of the Ddaware State Police prepared an affidavit and
goplication for a search warrant for the property belonging to Jona Miles and her parents. In
edablishing probable cause in the warrant application, Detective Fraley and Detective Parton
made explicit reference to the facts contained in the taped cdlular phone conversation, as well
as disdosng to the Delaware megidrate that the facts were ascertained through listening to
a tape made by a private citizen who intercepted the cdlula phone call on his scanner. The
search warrant was approved by a Deaware Justice of the Peace and executed on April 22,
1997 a 215 p.m., during which the police seized over twenty-four items belonging to
appellant.  We conclude that, because the contents of the cdlular phone conversation were
disclosed in the affidavit of probable cause to obtain a search warrant for Jona Miles's property
in violation of Section 10-405, dl evidence seized pursuant to execution of this warrant was

properly suppressed at triadl . 1°

o In addition to the protections of the Maryland Wiretapping Statute, the taped celular
phone conversation between Jona and Jody Miles would have to be suppressed as privileged
maritd communications. This Court noted that, “[cJommunications between husband and wife
occurring during the marriage are deemed confidentid if expresdy made so, or if the subject
is such that the communicating spouse would probably desire that the matter be kept secret,
ether because its disclosure would be embarassng or for some other reason.” Coleman v.
State, 281 Md. 538, 542, 380 A.2d 49, 52 (1977). The privilege remains intact even when the
marital communication involves criminad activity. See id. a 545, 380 A.2d a 54. The
legidature intended to preserve the marita privilege regardless of whether a communication
was intercepted by an eavesdropper or by law enforcement officids pursuant to a court order.
See Mayland Code, § 9-105 of the Courts & Judicid Proceedings Article (1977, 1998 Repl.
Vol.,, 2000 Supp.) (providing that “one spouse is not competent to disclose any confidentia
communication between the spouses occurring during their marriage’). See also, Mazzone,
336 Md. at 389-90, 648 A.2d at 983. Thus, while Jona Miles would not have been incompetent
to tedtify as to the matters discussed in the taped celular phone conversation, appellant, by
virtue of the privilege contained in 8 9-105 could have successfully precluded such testimony
by hiswife. See Brown v. State, 359 Md. 180, 183, 753, A.2d 84, 85-86 (2000).

10 At the mations hearing on January 28, 1998, appellant raised the issue that the marital
privilege would bar the tetimony of Mr. Towers had he been cdled to testify at trid
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We mugt now consder the scope and agpplication of the Statutory exclusonary rule set
forth in Section 10-405 with regard to the interpretation of the language “evidence derived
therefrom” as we consider whether the trid judge erred in dlowing the evidence obtained from
leads provided by Jona Miles, including appellant's black jeans and tan dress pants, and the
murder weapon and its accessories to be introduced in evidence at trid. For purposes of
andyzing the phrase “evidence derived therefrom,” we note that the primary illegdity was the
interception of the cdlular phone cdl by James Towers on April 15, 1997. See Deibler, 365
Md. at 199, 776 A.2d a 665. Appellant argues that the language “evidence derived therefrom”
requires the excluson of dl evidence obtained after ligening to the tape, based on the belief
that were it not for the violaion of the wiretapping datute in ligening to the unlawfully
intercepted tape, the police would not have discovered the identities of Jona and Jody Miles
resulting in both parties arrests, confessons, and additional production of evidence. The State
argues the same principles underlying the exclusonary rule of Mapp v. Ohio, 367 U.S. 643,
81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961), apply to the interpretation of the language “no
evidence derived therefrom” under the statutory exclusonary rue based on the fact that the
datutory exclusonary rule is a preventive or deterrent device, such that rulings regarding the
excdluson of evidence under Section 10405 must be narrow enough to accomplish the
deterrence gods without sacrificdng vdid investigatory evidence and maerid attenuated from
taint.

When congdering the scope of a piece of legidation, this Court has dated, “the

legdative intent of a dtatute primarily reveds itsdf, through its very own words” Derry, 358

concerning the facts he learned from listening to the telephone conversation between Jona and
Jody Miles, refering to this Court’s decison in Mazzone, 336 Md. 379, 658 A.2d 978. We
need not reach this issue as the trid court pursuant to the Maryland Wiretapping Act, Section
10-405, properly suppressed the contents of the conversation.
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Md. at 335, 748 A.2d at 483. If the dtatutory language “is plain and free from ambiguity, and
expresses a definite and smple meaning,” there is no need to look elsewhere to discern
legiddive intert. See Degren v. State, 352 Md. 400, 417, 722 A.2d 887, 895 (1999).
However, this Court has frequently noted:

While the language of the datute is the primary source for

determining legidative intention, the plain meaning rule of

congtruction is not absolute; rather, the statute must be construed

reasonably with reference to the purpose, am, or policy of the

enacting body.  The Court will look a the larger context,

induding the legidaive purpose, within which statutory language

appears.  Congruction of a daute which is unreasonable,

illogicd, unjud, or incongsent with common sense should be

avoided.
Tracey v. Tracey, 328 Md. 380, 387, 614 A.2d 590, 594 (1992)(citations omitted).

Prior to enactment of the current Maryland Wiretapping Act, this Court considered the
scope of the exclusonary provision of the Federal Act as set forth in 18 U.S.C. § 2515. See
Carter v. State, 274 Md. 411, 423-24, 337 A.2d 415, 422-23 (1975). Following our decision
in State v. Siegel, 266 Md. 256, 272, 292 A.2d 86, 95 (1972), where this Court had concluded
that wiretapping cases must be considered under whichever statute was more condricting, we
examined the facts of Carter under the Federal Act which was moreredrictive than the 1956
Mayland Wiretapping Act. See Carter, 274 Md. at 426, 337 A.2d a 424. In Carter, the
police had used illegd dectronic survellance in invedigating the drug activiies of the
defendant, included the facts ascertained through the unlawful survelllance in an affidavit for
probable cause to obtain a se