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Respondent, Stephen Pagotto, a sergeant with the Baltimore City Police Department, was
convicted of involuntary mandaughter and two counts of recklessendangerment inviolaion of Maryland
Code(1957,1992 Repl. Vol.) Artide 27, § 120(a)* following ajury trid inthe Circuit Court for Batimore
City. Pagotto noted atimely gpped tothe Court of Specia Appedls, contending that the State presented
legdlly insufficient evidence at trid to sustain hisconvictions. The Court of Specid Appedsagresd with
Pagotto and reversed thejudgment of conviction. See Pagottov. Sate, 127 Md. App. 271, 732 A.2d
920(1999). Wegranted the Stat€ spetitionfor awrit of certiorari. Weshdl hold that the evidencewas
Insufficient to support Pagotto’ sconvictions. Accordingly, weshdl affirmthejudgment of the Court of
Specia Appeals.

l.

Wearemindful that, inan apped based upon insufficdency of evidence, itisnot thefunction of the
appdlate court to underteke areview of the record that would amount to aretrid of the case. See Sate
v. Albrecht, 336 Md. 475, 478, 649 A.2d 336, 337 (1994). Rather, we must view the evidencein the
light most favorableto the prasecution, and the judgment can bereversed only if wefind that no rationd
trier of fact could have found the essentid elements of the crime. See Jackson v. Virginia, 443 U.S.
307, 319,99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979); Albrecht, 336 Md. at 478, 649 A.2d at 337.
Fundamentdly, our concernisnot with whether thetrial court’ sverdict isin accord with theweght of the

evidence, see Jackson, 443 U.S. at 319, 99 S. Ct. 2781, 61 L. Ed. 2d 560, but only with whether the

! The reckless endangerment statute has been recodified as Maryland Code (1957, 1996 Repl.
Val., 2000 Supp.) Article 27, 8 12A-2, effective October 1, 1996, and was amended by 1997 Maryland
Laws Ch. 32 and 1999 Maryland Laws Ch. 34.
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verdict wassupported by sufficient evidence-- evidencewhich could fairly convincearationd trier of fact
of the defendant’ s guilt beyond areasonable doubt. See Albrecht, 336 Md. at 479, 649 A.2d at 337.

Inother words, inasufficiency of the evidence chalenge, the gppellate court isnot toask whether
it believesthat theevidenceat trid established guilt beyond areasonable doubt. Rether, thecourt only asks
“whether, after viewing theevidenceinthelight most favorableto the prosecution, any rationd trier of fact
could havefound the essential dementsof thecrime beyond areasonabledoubt.” Jackson, 443U.S. at
319,99 S. Ct. 2781, 61 L. Ed. 2d 560. See Albrecht, 336 Md. at 479, 649 A.2d 337-38; Oken v.
Sate, 327 Md. 628, 661, 612 A.2d 258, 274 (1992).

.

Thefacts of thiscase are undisputed until the critical momentsleading up to the discharge of
Respondent’ swegpon. Sergeant Pagotto and his partner, Officer Stephen Wagner, wereboth assgned
to the Gun Recovery Unit of the Baltimore City Police Department (hereinafter “ Department”). The
mission of the Gun Recovery Unit wasto remove gunsfrom the streetsof Batimore City. Each officer
assgned tothisunit wastrained tolook for peoplewith certain characteridticsthat police profilesindicated
were morelikely to carry guns. The Gun Recovery Unit frequently used pretextua traffic stopsto
accomplisntheir misson. SeeWhrenv. United Sates, 517 U.S. 806, 813, 116 S. Ct. 1769, 135L.
Ed. 2d 89 (1996) (holding no Fourth Amendment violaionif police have probable causeto bdievedriver
of automobileisvidlaing traffic regulation, but the sop isto accomplish some other investigative purpose).

Theincident in question occurred on thenight of February 7, 1996. Officers Pagotto and Wagner
wereassgnedtotheNortheastern Didrict of Batimoreinanareacdled” LittleEagtern.” Thisareawas

sdected becauseit hasahigh concentration of narcoticstrafficking and gun related violence. Pagotto and
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Wagner were dressed in plain clothesthat evening, although they weredriving a“ marked Tracker,”?
making them easily identifiable as police officers.

At approximatdy 8:30 p.m., the two officers spotted awhite Subaru in the 2600 block of Kirk
Avenue. Although theofficersstopped the car becausethelicensewasdisplayed improperly, they both
testified that their subjective motivein stopping the car wasto look for guns.®> According to Sergeant
Pegotto, they decided to stop this particular car becauseit wasin ahigh drug and gun areaand looked
suspicious. Officer Pagotto explained the significance of the license tag:

A lot of times peoplewho are going to conced what they aredoing like
dedling narcotics or doing adrive-by shoating or evenif itisagtolen car,
guns and narcotics are synonymous with each other, and they just . ..
[remove the tag] to conceal their identification.

In responseto the officers sgnal to stop, the Subaru pulled over on the 2700 Block of Kirk
Avenue. Sergeant Pagotto stopped the Tracker about ten feet behind the Subaru. Both officersleft the
Tracker and began to gpproach the Subaru. Officer Pagotto gpproached the driver’ ssde and Officer
Wagner gpproached the passenger’ ssde. Three peoplewerein the Subaru: Preston Barnes, Damien
Jackson, and Ali Augtin. Officer Wagner tedtified that, asthey approached thecar, henoticed that dl three
personswere“very exated and moving.” Officer Pagotto tedtified that, when hewas about five feet from

theback of the car, he saw thedriver of the car, Preston Barnes, tilt hishead back and drop hisshoulder.

Aspart of histraining for the Gun Recovery Unit, Pagotto had been ingtructed that movements such as

2 A “marked Tracker” isaGeo Tracker with police striping, the Batimore City Policeshidddon
the side of the car, and ared light on the roof.

? Therewas some disagreement, refl ected in thetestimony, about the status of thelicensetag.
Officer Wagner said that it was displayed in the rear windshield; however, Officer Pagotto did not
remember the Subaru displaying alicense plate at all.
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thesewere cons stent with the picking up of awegpon or the placing of oneunder thesedt. It wasat this
time that Pagotto withdrew from his holster his police weapon, a Glock 17 automatic.

Damien Jackson, tedtifying for the prosecution, Sated thet, earlier thet evening, thethreemeninthe
car had sopped to pick up ten bags of “Ready Rock,” aform of cocaine. Hefurther testified that, when
thepolicesgndedfor themto pull over, Preston Barnesexclaimed, “Oh shit, I’ mdirty,” referring tothe
fact that hewas carrying drugs. Barneswas on probation for adrug conviction, and Jackson tedtified thet
Barnesknew that any new convictionswould congtitute aviolation of probation and could resultina
minimum of five yearsin prison.

Jackson dso explained an escape plan that he and Barnes had worked out in casethey were ever
caught in such astuation. Theplanwastha, if they were opped while carrying drugs, they would pull
the car over and bring it to astop. The officerswould then presumably stop their vehicle and begin to
goproachthecar. Whentheofficerscamedosetothecar, Barneswould “rev up’ theengineand take off.
Thetwofigured that they would be ableto makeadean getaway by thetimethat the officersmadeit back
tothar vehicle sarted it, and began pursuit. 1t gppearsthat it wasthis plan that Barneswas attempting
to implement on the night in question.

Asthetwo officersgpproached thecar, it began drifting forward dightly. Officer Wagner origindly
bdieved that it wasdrifting becausethe car had parked on adowndopedong Kirk Avenue. Both officers
wereydling ordersat thedriver of the car “to stop, put on the brake, put the car in park.” Sergeant
Pagotto then arrived a the driver’ sside door with hiswegpon drawn in hisright hand. Two separate
versonsof the predse eventsfrom thispaint forward were provided by Sergeant Pagatto, on the one hand,

and Damien Jackson and Ali Austin, on the other hand.
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Damien Jackson testified that, when Sergeant Pagotto arrived at the driver’ ssde door, Pagotto
opened the door and then stepped back two or threefeet from the car. Hefurther testified thet, as Pagotto
stepped back from the door, Pagotto wasydling a Barnesto “[g]top the car, Sop the car, or | angoing
toshoot.” It wasat thispoint that Barnes shifted from park to drive and pressed down onthegaspedd.
Becausetherewasacar parked in front of the Subaru, Barnes had to movethe car toward the center of
Kirk Avenue and Sergeant Pagotto. Ashe did so, Jackson and Austin heard ashot, then heard Barnes
exdam, “Ohshit,” and dump over. Thecar proceeded to crashinto aparked car down thestreet. When
it did so, both Jackson and Austin fled the scene.

Sergeant Pagotto’ stestimony differed dightly. Hetestified that, ashe approached the car, he
withdrew hisgunfromtheholster, holdingitin hisright hand with hisfinger onthedideof thegun.* Hethen
took another two or three steps, and, when he neared the door, the driver opened the door dightly.
Sergeant Pagotto had seen atraining video that ingtructed officersto be cautiouswhen acar door opens
dightly because many officers had been killed in similar Stuations. Fearing that he was abouit to be
ambushed by Barnes, heingtinctively moved forward to attempt to grab Barnes sarm. Pagotto testified
that he had been trained to go into an ambush because it draws other fire towards the attacker.

Pegotto struggled with Barnes with hisleft hand while his police wegpon remained outside the
vehicleinhisright hand, donghissde. Barnesmanagedtorip hisarmsaway from Pagotto and toward

theconsole. Fearing that Barneswas going for agun, Pagatto attempted to disengage himsdf fromthecar.

* The“dide’ isalargeflat housing that surrounds both the barrdl of the gun and other internd
mechaniams. Whenthegunisfired, the“dide’ didesto the rear, gecting the spent shell and then orings
back forward, placing another cartridge in firing position.
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Peagotto tedtified thet, at thispoint, hewasstuck hafway inthe car withhisfeet outsde of the car whilethe
car wasrolling forward. When Pagotto heard the engine sart, he ydled to Wagner to “ get the Tracker,”
meaning thepolicevehicle. Pagotto tedtified that hewasthen ableto freehimsdf of the Subaru just before
Barnesput the car into gear. When the Subaru moved out toward him, hishand struck thesde of the car,
knocking himto the ground, and causing hisgunto discharge. Officer Wagner tedtified thet it waswhile
hewasgetting the Tracker that heheard theshot. Heturned around to see Sergeant Pagotto’ sbody fdling
forward from a position against the car.

The bullet entered the | eft rear passenger window through the lower left hand corner. It passed
between the post that separates the front and rear door and the driver’ sseet. It then struck the body of
Preston Barnesjust under hisleft armpit and continued through hischest, piercing hisheart and lung. The
trgectory of the lethal bullet was consistent with Sergeant Pagotto’ s testimony.

1.
Thechief question in thiscaseiswhether Pagotto’s conduct on that night, “congdering dl of the

factors of the case, was such that it amounted to ‘ wanton or recklessdisregard for humanlife’” Duren
v. Sate, 203 Md. 584, 589, 102 A.2d 277, 280 (1954) (quoting Maryland v. Chapman, 101 F.
Supp. 335, 341 (1951)). See Albrecht, 336 Md. a 500, 649 A.2d at 348. Assuch, wemust determine
if the State produced sufficient evidencefromwhich arationd trier of fact could concludethat Pagotto hed

not acted as*“ areasonable police officer, amilarly Stuated.” Albrecht, 336 Md. & 501, 649 A.2d at 349.
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The Siate arguesthat Pagotto was grosdy negligent by vidlating Batimore City Police Department
guiddlinesin three respects: (1) closing on the victim with hisgun drawn;® (2) atempting aone-armed
vehicular extrication with hisgunin the other hand; and (3) placing histrigger finger onthedideof thegun,
rather than under the trigger guard as he gpproached the decedent’ scar. Pagotto contends that each of
these acts was reasonable under the circumstances.

Each sdepresented severd expert witnesses. The State cdlled four key witnessesasexpeartson
policeprocedure. They wereMgor FrancisMd cavage, aformer indructor at theBdtimore City Training
Academy and an expert in defense tactics and use of force; Sergeant Craig Meier, amember of the
Hrearms Training Unit of the Baltimore City Police Education and Training Divison and anexpertinthe
use of force and firearms, Sergeant Timothy Vittetoe of the Maryland State Police, an expert in use of
force, defensetactics, policetraining, and police procedures, and John L. Meklgohn, anexpertindefense
tactics traning pointsand procedures, sandards of police conduct, and use of force. We shdl review the
evidence presented a trid, inthe light mogt favorableto the State, to determineif any rationd trier of fact
could have convicted the defendant of the crimes charged.

A.

Thefirg dleged grosdy negligent act isthat Pagotto dosed onthevictimwith hisgundrawn. Itis

firg important to note that three of the State' sexpertssated that they did not fed thet it wasingppropriate

for Pagotto to draw hisgun when hedid; the only problem wasthat he should not have dosad with hisgun

® “Closing” isterm used by policeto describe the find stages of an gpproach toward asuspect.
Therewassomediscrepancy a trid asto exadtly a what point “ goproaching” becomes“dodng.” Various
experts placed the distance at anywhere from an arm’s length to ten feet from a suspect.
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drawn. Sergeant Meer tedtified that an officer isjudtified in drawing hiswegpon anytimetha he hasa
reasonable bdlief that thereisathreat of deeth or seriousinjury to himsdf or othersand that Sergeant
Pagotto was, therefore, justified in drawing hiswegpon when hedid. Hetestified, however, that itis
ingppropriatefor an officer to closewith hiswegpon drawn and that itisaviolation of generd police
guiddines. Once Pagotto perceived athreet, he should have returned to his car and called for backup,
rather than dosng on Barnes. Heexplained that therationaefor the palicy isthe concern that, should the
officer cometoo doseto asuspect, he could become engaged in asruggle and accidentaly dischargehis
weapon.

John Meiklgohn corroborated Sergeant Maer’ stestimony, stating that Pagotto wasjudtified in
drawing hiswegpon, but should haveretrested to hisvehicle upon percaiving athreat. Sergeant Vittetoe' s
testimony differed only dightly. He testified that, once Pagotto perceived athreet, he should not have
drawn his weapon, should not have continued to close, and should have sought cover:

THE COURT: [H]e should have stopped closing as soon as he
determined or apprehended a danger, correct?

[VITTETOE]: Ashegpproached and hemedethe determination that the
actions of thedriver could either put hislifein jeopardy and/or his
partner’s indicatedinhisreport, hisactionsof dosng should have ceased
a that point. Two thingshe should havedone: disengaged meking greater
distance and also seeked an area of cover or concealment for his
protection and dso natify his partner of what he was dedling with at thet
point so his partner could better defend himself.

Theone State witnesswith adifferent opinionwasMgor FrancisMdcavege. Hetegtified that,
whileitisinadvisablefor an officer to dlosewith awegponin hand, it isinadvisable only because of the

danger that it poses to the officer and that an officer may, therefore, do so if he chooses:
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[DEF. ATT'Y]: Soit would beinyour mind aviolation of apolicy or
guiddinetocomewithinfiveor 9x feet of asubject with your gun drawn
iIf you suspected they had aweapon?

[MELCAVAGE]: | don't think thet policy haseven been delinested. |
wouldn’t say it wasaviolation of palicy, | would say it was probably
inadvisable action.

[DEF. ATT Y]: Well, but thereisapalicy that you arefamiliar with thet
you should not close with your weapon in your hand, right? 1sn't that
what you are saying?

[MELCAVAGE]: No, not that | am aware of.

[DEF. ATT'Y]: All right. Soyou canclasewithawegponinyour hand?

[MELCAVAGE]: Yes.

Thedefense presented severd witnessesaddress ng the question whether Sergeant Pagottowas
reasonablein dosng with hiswegpon drawvn. Detective JHfries an origind member of the Gun Recovery
Unit and an expert in defensive strategies and Gun Recovery Unit practices, tedtified that, while the
Department hasaguiddineto the contrary, an officer must determineif it isgppropriaieto closewitha
drawn gun on a case-by-case bassand that it iswithin the officer’ sdiscretion to do so if he deemsit
gopropriate. Inaddition, hetestified that he has been in twenty-five to fifty Stuationsinwhich he or
someonethat hewasworking with had dosed withadrawvn gun. Lieutenant CharlesJ. Key, author of the
guiddinesthat Pagotto had dlegedly violated, dso testified for the defense. He stated that Pagotto hed

violated the guiddine againg dosngwith adravn gun. Hewent onto sate, however, that guiddinesare

discretionary and that Pagotto had acted reasonably under the circumstances.

B.
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Thesscond aleged vidlation isthat Pagotto attempted aone-armed vehicular extrication with his
gunintheother hand. The only testimony that described any contact between Preston Barnesand
Sergeant Pagotto wasfrom Sergeant Pagotto. He characterized thisconfrontationin afar different light
than that in which the State had characterized it. According to Sergeant Pagotto, he did not attempt to
extricate Preston Barnes; rather, hewas attempting to defend himsdlf from what he felt was an oncoming
attack. Pagotto’ s testimony on direct examination was as follows:

[DEF. ATT"Y]: Wha wasthenext thing you did fter pulling thegunfrom
the holster?

[PAGOTTOQ]: | took about two or three more stepstoward the car, and

got to about the back door onthedriver’sside. . .. [T]hatiswhenthe

door sprung open.

[DEF. ATT'Y]: What were you thinking when that door sprung open?
[PAGOTTOQ]: | was thinking | was going to get shot.

[DEF. ATT’Y]: Why?

[PAGOTTO]: Because| have had training and saw videoswherea. ...

door would open up . . . and there would be a shotgun right inside the

door . . . the shotgun goes off and killsthe officer. | also saw avideo

showing officersbeing killed asthey gpproached. | just thought at that
point in time, | was going to get killed.

* * * * * *
[DEF. ATT'Y]: Why didn’t you turn and run back to the Tracker?
[PAGOTTOQ]: | didn’t think of it at the time.

[DEF. ATT’Y]: What did you do instead?

[PAGOTTOQO]: | went towards the driver.
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[DEF. ATT'Y]: And why did you do this?

* * * * * *

[PAGOTTOQ]: It wasthe best plan of attack that way to go in and get
ahold of him.

[DEF. ATT Y]: And what areyou bading that on whenyou sy it wasthe
best plan of attack?

[PAGOTTOQ]: Yearsof experience, and dl thetimein apossbleambush
dtuation, | wasawaystrained to gointo theambush, drawing any fire
towardsthat person. It wasjugt inginct, | mean, | pushed the door out of
the way and grabbed his hand.

Maor Mdcavage stestimony wasmost critica of Sergeant Pagotto’ s attempted extrication.
Mg or Md cavage, whoteachescontrol tacticsand vehicular extricationsat the police academy, Sated thet
an officer should always holster his weapon before attempting to remove adriver. He testified:
[STATE SATTY]: If you haveaguninyour hand and you intend to
removeadriver fromavehiclethrough the use of acontrol tactic, what
should you do with the weapon?
[MELCAVAGE]: Y ou would have to holster the weapon.
[STATE'SATT’Y]: And why isthat?
[MELCAVAGE]: Because you need two handsto gain control of an
individua or to apply atechnique astaught at the academy as| taught.
And by kegping theguninthestuation, you are unnecessaily endangering
yoursdlf. They cantakethegunfrom youjust aswell, the subject could
takethegunfromyou jus aswel asyou usng it onthem, or thegun could
go off and you could injure innocent bystanders, yoursdlf, or the subject.

[STATE SATT’Y]: Okay. Would that fact changewhether thevehicdle
was stationary or moving?

[MELCAVAGE]: No, sir.
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[STATE SATT'Y]: If you have your wegpon drawvnanditisnot sefeto
holster it in order to use the control tactic, what should you do?

[MELCAVAGE]: Itisnot sefeto holster them, you need to seek cover
and call for assistance, call for other officers. You have to disengage.

Sargeant Vittetoe tedtified on thissubject aswel. He stated thet an officer should dways holster
hisweapon before struggling with a suspect because two hands are needed to control asuspect. In
addition, the hol stered wegpon protects againg the eventudity that thewegpon could be used againgt the
officer. Hewas, therefore, of the opinion that Sergeant Pagotto should not have attempted to reachinto
the car withaguninoneaof hishands. On crossexamination, however, Sergeant Vittetoe testified that,
prior to 1994, Maryland State Police Officerswere permitted to grab a suspect with one hand whilethe
officer had the service weapon in the other hand.

Detective Kenneth Jefries, tedtifying for the defense, dated that it iswithin an officer’ sdiscretion
whether to attempt to extricateasuspect withadravn gun. Lieutenant Key tedtified that theguiddinesare
designed for departmentd use only and are not to be used asabasisfor crimina charges. Hefurther
tedtified that, in evauating officers, the Department givesthe officerswide discretion in gpplying the
guidelines.

C.

Thefind dleged violationisthat Sergeant Pagotto had hisfinger onthedideof thegunrather than
bel ow thetrigger guard asrequired by Batimore City Policeguiddines. Mgor Md cavagetestified thet the
current Batimore City Police Department guiddinesreguirean officer to placehistrigger finger below the
trigger guard. Hefurther testified, however, that, when Sergeant Pagotto wastrained in 1980, the

Department issued revolvers. The guiddinesat thet timedid not addressthe location or placement of the
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officer’ strigger finger. Hedso Sated that the Department firdt issued aguiddine with respect to thetrigger
finger in 1990, when the Department switched to the Glock 17. Hetestified that, in 1990, police officers
were taught to keep their trigger finger on the dide of the gun. According to Mgor Mdcavage, this
standard was changed to the current one sometime in 1993 or 1994. Sergeant Meir essentialy
corroborated thetestimony of Mgor Me cavagein thisrespect and d so stated that Bdtimore City isthe
only police department in Maryland that has this particular requirement.

CaptainMeklg ohntedtified that Montgomery County officers unliketheaofficersin BatimoreCity,
aredill trainedtokeep ther trigger finger onthedide of thewegpon. Hefurther testified that thereason
that Montgomery County officersare taught to keep their finger on the dideisbecause kegping the finger
below thetrigger guard can dow reectiontimein acritica Stuation. Sergeant Vittetoe d o tedtified asto
the Maryland State Police Department’ s practices in this regard:

[DEF. ATT'Y]: And isn’t it true that the Maryland State Police
Department transthar officersto dso kegp their finger in aready pogtion
aong thedide of the gun as opposad to under the trigger guard, correct?
[VITTETOE]: That is correct, ma am.

Lieutenant Key, author of the Batimore City Police Department guiddinesreguiring the placement
of thetrigger finger below thetrigger guard, testified for thedefense. Hetedlified thet Bdtimore City isthe
only police department inthe Statethat requiresthe placement of thetrigger finger below theguard. He
further tedtified that, because Sergeant Pagotto had origindly been trained to kegp histrigger finger onthe
dideof thegun, his“musdememory” would havecaused him, inagressStuaion, to go back to hisorigind

training and past experience. He testified:
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Y our body trainsitsdlf todo certainthings. That appliesinthisgtuation
because if over the years, and in this case 13 years, your finger is
adongsdethedide, you cannot eradicatethismuscdememory in... 20 or
30 minutesworth of training. 1t just won't happen. He sgoing to go back
and dowhat hedid in astress Stuation, what he' strained himsdlf to do
most frequently.

He continued that, dueto these circumstances, Sergeant Pagotto’ s placement of hisfinger dong thedide
of the weapon was reasonable.
D.
Basad on thistestimony, thetrid judge, in denying themation for judgment of acquittal, concluded
that theevidencewassufficient to send the caseto thej ury onthe chargesof involuntary mandaughter and
reckless endangerment. Thetrial judge stated:

| think the evidence that has been submitted so far has been strong,
certainly permissible to conclude beyond a reasonable doubt thet there
was gross negligence and recklessness in the defendant’ s conduct.

Theintermedi ate gppellate court found that the State had failed to meet itsburden of production
with respect to gross negligence and reversed the judgment. The court held:

[T]heevidenceshowsthreeor four possbledeviaionsfromor violations
of departmentd guiddinesof the Batimore City Police Department. It
showsthat the actions of Sergeant Pagotto may well have contributed to
the creetion of adangerous confrontation between himself and Preston
Barnes. It shows what may be a case of actionable civil negligence.

Weholdthat it does not show, however, such adeparturefrom
the norm of reasonable palice conduct thet it may fairly be characterized
as"extraordinary and outrageous” Wehold that it does not show onthe
part of thelaw enforcement officer, evenif guilty of somenegligenceinthe
performance of hisduties, amensrea that qudifiesasa"wanton and
abandoned disregard of human life" The burden of production with
respect to gross criminal negligence was not satisfied.
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Pagotto, 127 Md. App. a 357, 732 A.2d at 965-66. The court based this conclusion, in part, on the
fact that the prosecution had failed to present evidence that the viol aion of apolice guiddineamounted to
an action that was not that of a*reasonable police officer smilarly Stuated” or evidenced a“wanton or
reckless disregard of human life.” The court stated:
All of thetestimony of dl of the experts, save one, made no
mention of akey link in the chain of logic that was an indigpensable but
unspoken part of the State’ scase. Even granting, arguendo, thefailure
of an officer to follow adepartmenta guiddine, what isthe Sgnificance of
suchafalure? Themissng premisewasvitd tothevdidity of theSae' s
ultimate syllogism of guilt.
Id. at 325, 732 A.2d a 948. Theonly witnessto testify asto thesignificance of an officer’ sfalureto
follow departmentd guiddineswasLieutenant CharlesK ey, an expert for the defense and author of the
relevant guiddines. Judge Moylan, writing for theintermediate appel late court, pointed out that Key
testified that the police guiddlines are used for interna evauations of the officer only and are highly
discretionary.
The Court of Specid Appealsasofound, inthedternative, that Preston Barnes had removed
Sergeant Pagotto from the field of proximate cause by attempting his getaway. The court stated:
Asacompletdy dternative holding, we dso condudethat when
Preston Barnes put into motion his predetermined tactic of attemptinga
vehicular getaway from thedetention scene, that crimind act on hispart
congtituted an independent intervening cause that resulted in hisown
death.

Id. at 358, 732 A.2d at 966.°

¢ Becausewefind, infra, thet the State presented insufficient evidence to sustain aconviction, we
need not address the intermediate appellate court’ s alternative holding.
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Weturn now to determineif the evidence waslegdly sufficient to convincearationd trier of fact
of Officer Pagotto' squilt of involuntary mandaughter and reckl essendangerment beyond areasonable
doubt.

V.

Upon our independent review of the record in this case, we conclude that the Court of Specid
Appeaswas correct in its determination that there was insufficient evidence to support Pagotto’s
convictions. Specificaly, weconcludethat Pagotto’ sactions on the night of February 7, 1996, when
viewed in their totality, were neither grossly negligent nor reckless.

Atthedoseof the Sa€ s case, thetrid court granted Pagotto’ smation for judgment of acquittd
with respect to the charge of voluntary mandaughter. Thetria court found that the State had presented
no evidence from which arationd jury could find that Pagotto had intentiondly killed Preston Barnes.
Thus, the case went to the jury on the charge of involuntary manslaughter.

Involuntary mand aughter is acommon law felony in Maryland. It is defined as

anunintentiond killing donewithout mdice, (1) by doing someunlawful

act endangering life but which does not amount to afelony, or (2) in

negligently doing someact lavful initsdf, or (3) by the negligent omisson

to perform alegal duty.
Albrecht, 336 Md. at 499, 649 A.2d at 347. Thechargeinthiscaseis predicated upon the negligent
doing of somelawful act. For theconvictionto lie, however, the State must prove more than mere
negligence. The Sate must show agreater degree of negligenceor “gross’ negligence. Seeid.; Duley
v. Sate, 56 Md. App. 275, 289, 467 A.2d 776, 796 (1983); Millsv. Sate, 13 Md. App. 196, 200,

282 A.2d 147, 149 (1971).
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Inorder for the accused’ s conduct to condtitute gross negligence, “the conduct must manifest'a
wanton or recklessdisregard of humanlife’” Dishmanv. Sate, 352 Md. 279, 291, 721 A.2d 699, 704
(1998) (quoting Albrecht, 336 Md. at 499, 649 A.2d a 348). See Durenv. Sate, 203 Md. 584, 590,
102 A.2d 277, 280 (1954). In other words, the accused’ s conduct, under the circumstances, must
meanifest such agross departure from what would be the conduct of an ordinary and prudent person o as
to amount to adisregard of the consequences and an indifferenceto therights of others. See Albrecht,
336 Md. at 500, 649 A.2d at 348; Duren, 203 Md. at 590, 102 A.2d at 280.
Thedefendant was a o charged with two counts of recklessendangerment of the two passengers

inthecar: Damien Jacksonand Ali Augtin. Whileinvoluntary mandaughter requiresthe deeth of aperson,
reckless endangerment does not requirethat any actua harm occur to another. See Minor v. Sate, 326
Md. 436, 442, 605 A.2d 138, 141 (1992). Maryland' sreckless endangerment Satute, codified & thetime
of thisincident asMaryland Code (1957, 1992 Repl. VVol.) Article 27, 8 120(a), provided, in pertinent
part, asfollows:

Any personwho recklesdy engagesin conduct thet creastesasubgtantia

risk of death or serious physica injury to another person isguilty of the

misdemeanor of reckless endangerment and on convictionissubject toa

fine not exceeding $5,000 or imprisonment not excesding 5 years or bath.
Thisgauteisamed a deterring the commission of potentidly harmful conduct beforean injury or degth
occurs. SeeMinor, 326 Md. at 442, 605 A.2d a 141. The Statutewas enacted “to punish, ascrimind,

recklessconduct which created asubgtantia risk of desth or seriousphysical injury to another person. It

Isthe reckless conduct and not the harm caused by the conduct, if any, which the satutewasintended to
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crimindize” |d. a 441, 605A.2d a 141. Thus, thefocusisonthe conduct of the accused. Thetest to

determine whether a defendant’ s conduct was recklessis

whether the gppd lant’ s misconduct, viewed objectively, was so reckless
asto conditute agross departure from the sandard of conduct that alaw-
abiding person would observe, and thereby cregtethesubgtantid risk thet
the statute was designed to punish.

Id. at 443, 605 A.2d at 141.

A defendant’ sconduct istypicaly measured againg the conduct of an ordinarily prudent citizen
similarly situated. Where the accused is a police officer, however,

the reasonableness of the conduct must be evaluated not from the
perspective of areasonable civilian but rather from the perspective of a
reasonable policeofficer amilarly Stuated. Astheintermediateappdlate
court explained:

Under dmog al drcumstances, thegratuitous pointing of
adeedly wegpon a onedvilian by ancther avilianwould
almost certainly be negligence per se, if not gross
negligenceper 2. A policeofficer, ontheother hand, is
authorized and, indeed, frequently obligated to threaten
deedly forceonaregular bass. The gandard of conduct
demanded of apolice officer on duty, therefore, isthe
dandard of areasonable police officer amilarly Stuated.

Albrecht, 336 Md. at 501, 649 A.2d at 349 (citations omitted) (quoting, in part, from Albrecht v. Sate,
97 Md. App. 630, 642, 632 A.2d 163, 169 (1993)).

Thetheory of the prosecution wasthat the conduct at issue wasidentical for the charges of
involuntary mandaughter and recklessendangerment. The prosecutionwas predi cated upon thetheory thet
Sgt. Pagotto’sconduct, i.e,, the dleged violaions of departmenta guideines, was both agross departure

fromthe standard of conduct that areasonable police officer amilarly Stuated would observe, thereby
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cregting asubgtantid risk of death or seriousphysicd injury to thetwo passengers, aswell assuch grossy
negligent conduct that manifested awanton or recklessdisregard of humanlife. Therefore, under the
arcumstances presented herein, if wefind that the evidence provided by the State waslegdly insufficient
to suganaconvictionfor mandaughter, then the evidence wasd so insufficient to sustain aconviction for
reckless endangerment.
V.

Weemphagzeaganthd, inreviewing for legd suffidency of theevidence, wearenat tting asthe
trier of fact. Rather, weonly determineif any rationd trier of fact could havefound Pagotto guilty. The
Court of Specid Appedsfound that each of the State’ salleged violations of departmentd guiddines, at
best, amounted to an actionable casein civil negligence. We agree.

With respect to Pagotto’ s placement of histrigger finger on the dide of the gun, the Court of
Specid Apped sfound that the evidence presented wasinsufficient to support acharge of involuntary
manslaughter. The court stated:

Wehold that Sergeant Pagotto’ s placement of histrigger finger
dongthe“dide’ of hisGlock automatic, whether consdered doneor in
combination with any other factor, does not remotely generate aprima
facie case of gross criminal negligence. We are not substituting our
weighing of theevidencefor that of thejury. Weareholding, asametter
of law, that the burden of production asto grosscrimind negligencewas
not satisfied so as even to permit the jury to consider such acharge.
Although Sergeant Pagotto may not havefollowed arecently imposed and
geographicaly uniqueguiddine, hisactioninthet regard wasnat inherently
wrong or of a malum+in-se character.

Had aMaryland State Trooper or aBdtimore County Officer, for
Ingdtance, ridden aong with Sergeant Pagotto on February 7, 1996, and
engaged in precisay the same conduct that Sergeant Pagotto did, that
State Trooper or County Officer would have been acting with complete

propriety with repect to the placement of thetrigger finger onawesgpon.
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Had Sergeant Pagotto himsdlf placed histrigger finger onthe* dide’ of his
wespon on February 7, 1993, instead of on February 7, 1996, hewould
then have been acting with complete propriety. Except for acrimina
violation of alocd municipa or county ordinance, precisgy thesameact
under precisdly the same circumgtances cannot beacrimein Batimore
City but not a crime in Baltimore County.

Pagotto, 127 Md. App. a 310-11, 732 A.2d a 941. The Stat€ slogic leadsto the concluson that a
paliceofficer placing hisfinger onthedideof thewegponiscrimindly negligent behavior if committed by
aBdtimore City Police Officer in Batimore City, but acceptable, non-crimind behavior if committed by
any other police officer anywhere elseinthe State. The Court of Special Appealswascorrectin
concluding that thisresult isillogical.

We dso agree with the Court of Specia Appedls conclusion that Sergeant Pagotto’s act of
closing with adrawn gun was not criminally negligent. The intermediate appellate court held:

Even assuming that “closing” to within afew feet of Preston
Barnes congtituted ordinary civil negligence, there was nothing in the
gopdlant’ shehavior to sugges “awanton or recklessdisregard for human
life” He gpproached an inherently dangerous confrontation with his
weapon in hand.

Hindsght, indesd, revedled that Sergeant Pagotto’ ssuspicionsand
fearswerewd |-grounded. Although Sergeant Pagotto did not know it at
thetime, Preston Barneswasadmost cartanly committing afdony inhis
presence--the passession of cocanewith intent to didribute. Rather than
risk aviolation of probation, Preston Barnes was poised, just asthe
Sergeant drew near, toinitiate ahigh Speed getaway, wantonly running
down Sergeant Pagotto in the processif need be. If inastress-laden
situation and for hisown self-protection Sergeant Pagotto violated a
departmental guideline, he did not thereby commit an act of gross
negligence.

Id. at 318, 732 A.2d at 945.
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Thefind dleged violaion of Department guidelineswas Sergeant Pagotto’ sso-cdled one-armed

vehicular extrication. The Court of Specid Appedalsfound that Sergeant Pagotto had not violated this

guiddineand, evenif hehad, it was not behavior thet could legdly riseto theleve necessry tosudaina
conviction of involuntary manslaughter. The court stated in this regard:

Thetestimony of both Mgor Me cavage and Sergeant Vittetoe
dedlt with the subject of vehicular extrication asan abstract academic or
traningexerdse. Sdf-evidently, one can wrestlewith an opponent more
effectively with two handsthan with one. That’ sthe school situation.
They andyzed the problem asif Sergeant Pagotto had moved forward ab
initio with apre-formed and deliberate plan to perform aone-armed
vehicular extrication. Ther opinionshad no pertinenceto anindinctive,
split-second reaction, actual or hypothetical, wheretheright handis
dready holding aweapon and whereacar door suddenly opens, afoot
or two away, infront of one sface. Theingtantaneousreaction either to
“moveinto theambush” or to atempt to retreet to the cover of the police
cruiser issomething that is not concerned with the schoolroom paradigm
of amodel vehicular extrication.

* * * * * *

The appelant’ sversion’ of this part of the encounter does not
permit afinding that the Batimore City Police Department guiddineasto
vehicular extrication had beenviolated. Evenassuming, arguendo, that
there had been aviolation, however, that would be, at most, aprima
faciecase of ordinary civil negligence. Assuming that thisisacasein
whichan officar might beavilly lidblefor negligence, therewasinauffiaent
evidenceof thetype of wanton and abandoned indifferenceto humanlife
required to meet the incrementa burden of production that must be
satified beforeajury can congder theissueof grasscrimind negligence.

Id. at 320-22, 732 A.2d at 946-47. We agree with the Court of Specia Appedsthat the evidence

presented at trid, asamatter of law, wasinsufficient to support aconviction of involuntary mandaughter

" Inreviewing thesufficiency of the evidence on thispoint, we accept Officer Pagotto’ sversion
of thispart of theencounter, asdid the Court of Specid Apped's, becauseitistheonly versonin evidence,
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or recklessendangerment. Sergeant Pagotto’ s behavior Smply did not evidencea*wanton or reckless
disregard for human life.”

Inarguing for legd sufficiency, the State reies heavily on Satev. Albrecht, 336 Md. 475, 649
A.2d 336 (1993). The State contends that Albrecht is dispositive of the instant case because “[l]ike
Albrecht, Pagotto’ s caseinvolvesissues of: apolice officer’ suse of hisservice firearm; the officer’s
placement of hisfinger with repect to that service wegpon; the officer’ saiming of his service wegpon a
the victim; and, the officer’ sresort to use his service wegpon under circumstancesin which thevictim
presented no threet to the officer.” In Albrecht, aMontgomery County Police officer was convicted of
involuntary mandaughter and two counts of reckless endangerment when the shotgun he was holding
acadentaly discharged, killing onewomean. ThisCourt hed that the evidence was sufficient towarrant a
convictionfor bothinvol untary mand aughter and recklessendangerment. We conclude, however, that
Albrecht is distinguishable.

Whilethesetwo casesarefacidly smilar, there are severd key factors present in Albrecht that
arenot presentinthiscase. In Albrecht, we noted five factorswhich devated Albrecht’ sbehavior from
ordinary civil negligence to gross criminal negligence. We stated:

The State adduced sufficient testimony fromwhich thetrid court could
have concluded that areasonable Montgomery County police officer
would not have acted as Albrecht did on this occasion, in drawing and
racking ashotgun fitted with abandolier and bringing it to bear, with his
finger onthetrigger, on an unarmed individua who did not present a

threat to the officer or to any third parties, in aStuation where nearby
bystanders were exposed to danger.

Id. at 505, 649 A.2d at 350-51.
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Not one of thefivefactorsthat we specificaly identified in Albrecht ispresent inthiscase. The
first factor we noted in Albrecht was the drawing and racking of ashotgun fitted with abandolier.
Sergeant Pagotto, however, drew astandard issue police handgun with no dterations. The second factor
in Albrecht was bringing the gun to bear on thevictim. The State produced no evidencethat Officer
Pagottowasaming hisgun a Preston Barneswhenit discharged? Thethird factorwefound of particular
importancein Albrecht wasAlbrecht’ splacement of histrigger finger onthedmost universdly prohibited
position of directly onthetrigger of thegun. Officer Pagotto, in contrast, had hisfinger on theamost
universally accepted position of thedide of the gun. Thefourth factor wasthe fact that Officer Albrecht
had ascertained that the victim, Rebecca Garnett, washot armed and no longer presented athreet tohim
a thetimehisgundischarged. Preston Barnes, however, till presented asubstantia threet to Officer
Pagotto. Barneswasinsdeacar with hishands hidden from view, and wasin the midst of an escape
attempt when Officer Pagotto’' sgun discharged. Thefind key factor we noted in Albrecht was that
severd adultsand childrenwerestanding directly behind thevictimwhen shewasshot. Theconfrontation
inthiscase, by contragt, took place a night on an empty city sreet. Based on these didtinctions, the Court
of Special Appeals concluded:

Thiscase, key factor by key factor, isthe diametric opposite of
Albrecht. The contrast, moreover, highlightsthe deficiency of the

evidenceof grossnegligenceinthiscase. Evenin Albrecht theevidence
was close. Here, it did not get close.

8 Jackson and Audtin testified that Pagotto had aimed hisgun a Barnesprior tothedischargein
an atempt to get Barnesto bring the car to a stop; however, neither witnesswas ableto determine if
Pagotto aimed his gun at Barnes when it discharged.
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Pagotto, 127 Md. App. at 334, 732 A.2d a 953. We agree with theintermediate gppel late court and

find that the State’ s reliance on Albrecht to sustain its convictions against Officer Pagotto is misplaced
The Supreme Court hasexplained, dbeit in the context of a42 U.S.C. § 1983 action, but equdly

apposite herein, the proper prospective from which we must view a police officer’s use of force:

The*“reasonableness’ of aparticular useof forcemust bejudged fromthe
perspective of areasonable officer on the scene, rather than with the
20/20vidonof hindsght. . . .With respect to aclam of excessveforce,
the same standard of reasonabl eness at the moment applies. “Not every
push or shove, evenif it may later seem unnecessary inthe peace of a
judge' schambers” violates the Fourth Amendment. The calculus of
reasonablenessmugt embody dlowancefor thefect that police officersare
often forced to make split-second judgments--in circumdancesthet are
tense, uncertain, and rapidly evolving--about theamount of forcethet is
necessary in a particular situation.

Grahamv. Conner, 490 U.S. 386, 396-97, 109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989) (interna
citations omitted).
Inhindsight, perhaps Sergeant Pagotto should have acted differently onthenight of February 7,
1996. Hisactions*in drcumdancesthat aretense, uncertain, and rapidly evolving” may even amount to
ordinary civil negligence, but they are not such agross deviation from the actions of an ordinary police
officer amilarly Stuated so asto evidence the“wanton or reckless disregard for human life’ necessary to
support aconvictioninthiscase. Wehald, therefore, that Sergeant Pagotto’ s conduct cannat, asametter
of law, risetotheleve of grossnegligence. Hisconvictionsfor involuntary mandaughter and reckless
endangerment must be reversed.
JUDGMENT OF THE COURT OF SPECIAL
APPEALSAFFIRMED. COSTSTO BE PAID BY

THE MAYOR AND CITY COUNCIL OF
BALTIMORE.
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Dissenting Opinion follows:

Dissenting opinion by Bell, C.J.

Themgority today decidesthat evidence pertaining to an incident, in which Preston Barneswas
killed alegedly astheresuit of the violation, by police officer Stephen Pagotto (“the respondent”), of three
police departmentd guiddines, waslegdly insuffident to sudain thejury verdict convicting the respondent
of involuntary mandaughter and two countsof recklessendangerment. Toreachitsdecison, themgority
purportsnot to have weighed the evidence, but to have neutraly cond uded thet therespondent’ s conduct,
judged from the perspectiveof areasonablepalice officer, smilarly Stuated, wasneither grosdy negligent
norreckless. See . Md. _, ,  A2d__, (2000)[dslipop.a _].

Therespondent’ sconduct asapoliceofficer isdirectly in question here.* Onthenight of February
7, 1996 the respondent conducted avehide stop of acar being driven by Preston Barnes. The respondent
tetified that he thought the car may have been Solen because of the placement of thelicenseplatetag. The
respondent al so testified that, at about five tepsfrom thevehicle, hesaw activity that caused himtofear

for hissafety and therefore draw hisweapon. Thus, he gpproached Preston Barnes, with hisservice

! Aswe arerequired to do, we set out the factsin the light most favorableto the State. See
Jacksonv. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979); Farrisv. State, 355
Md. 356, 368, 735 A.2d 491, 497 (1999); Wilson v. State, 319 Md. 530, 535, 573 A.2d 831, 833
(1990).




wegpon drawn, and indructed Mr. Barnesto sop the now drifting vehidle. Thismethod of goproach was
referred to as “closing on the suspect.”

Subsaquently, when Preston Barnesignored the respondent’ sindructionsto sop the vehide, the
respondent then reached into the vehicle and attempted to extricate Mr. Barneswith hisfreehand. This
method of extrication was referred to as a* control tactic.”

At some point during the contral tactic, the respondent’ swegpon discharged and Mr. Barneswas
fatdly wounded. Anautopsy reveded that Mr. Barneswaswounded whileether placinghishandsup
defengvdy to protect hisfacefrom an ondaught, or placing them on the earing whed inplain view of the
respondent.

The respondent was charged with vidlation of three police departmentd guiddines dosngona
suspect with adrawn weapon; attempting to control asuspect with one hand, with hiswegpon drawn; and
improper placement of hisfinger on thewegpon' strigger, rather than itstrigger guard. InMaryland, a
violation of policeguiddinesmay bethebas sfor acrimina prosecution, which may, inturn, resultina

crimind conviction. See Albrecht v. State, 336 Md. 475, 502-03, 649 A.2d 336, 349 (1994) (holding

that police officer could be held crimindly ligble for conduct not in compliance with standard police
guidelines, procedures or practices). Thus, to be sure, while aviolation of policeguiddinesis not
negligence per s itisafactor to be conddered in determining the ressonableness of police conduct. See

Williamsv. Mayor & City Council of Batimore, 359 Md. 101, 139-40, 753 A.2d 41, 61-62 (2000);

Albrecht, 336 Md. at 502-03, 649 A.2d at 349-50; Boyer v. Sate, 323 Md. 558, 591, 594 A.2d 121,

137 (1991); Ludwig v. Anderson, 54 F.3d 465, 472 (8th Cir. 1995); Samplesv. City of Atlanta, 916 F.2d




1548, 1551 (11th Cir. 1990); Kladisv. Brezek, 823 F.2d 1014, 1019 (7th Cir. 1987); Perazav.
Delameter, 722 F.2d 1455, 1456 (9th Cir. 1984).?

Astothefirg violation, it wasdleged that cosing on asuspect could result, asit didinthiscase,
in adischarge of the weapon, thereby killing the suspect. The second alleged violation was charged
because officersweretaught to control suspectswith two hands and moreover, in avehicle stuation,
atempting acontrol tacticwith adrawn wegpon unnecessarily endangered dl passengersinthevehicle,
FHnaly, BatimoreCity Police Department guiddinesspecificaly mandatethat apoliceofficer’ strigger finger
be placed under the trigger guard, in order to prevent an “accidenta” discharge and, consequently, the
possibility of an unnecessary killing.

Themgority quickly dismisseseach of dleged violationsof policeguiddines. Regardingdosing

with adrawn weapon, themgority adoptstheview of the Court of Specia Appedl sthat the respondent

>Thepurposeof thepoliceguiddines, astestimony established, isto determinethe ressonableness
of police conduct, within the department itself:

“[SGT. MEIER]: The purpose of these guiddinesisto present the topic of the policeuse

of deadly forcein away which prepares officers to make quick sound decisions under

extremdy dsressful conditions. Theinformeation contained hereinisconggentwithandin

support of Generd Order 288C-2, Rulesand Regulaions, Rule 3, Fireerms. Officerswill

be held accountable for adhering to the specific requirements of this guideline.”

And they apply throughout the department, even to special units:
“[ THE COURT]: Doesanofficer assgned to the gun squd, if | might, have— arethere

different expectationsof thet officer with repect totraining, fulfillment of duties, policy of
the Baltimore City Police Department?

“IMAJ. SHREVE]: No, not at all. They’'reall expected to adhereto policiesand
procedure [and guidelines].”



gpproached aninherently dangerous situation and if, in astress-laden situation and for hisown self-
protection Sergeant Pagotto violated a departmenta guiddine, he did not thereby commit an act of gross
negligence” Peagotto v. Sate, 127 Md. App. 271, 318, 732 A.2d 920, 945 (1999). Asto the one-amed

vehicular extrication attempt, the majority again embraces the intermediate appellate court’ s position:

“Thetestimony of both Mgor Mdcavage and Sergeant Vittetoe dedlt with the subject of
vehicular extrication asan abdiract academic or training exercise. Sdf-evidently, onecan
wrestle with an opponent more effectively with two handsthan one. That’ sthe school
gtuation. They andyzed the problem asif Sergeant Pagotto had moved forward &b initio
withapre-formedand ddiberateplanto performaone-amed vehicular extrication. Thar
opinions had no pertinenceto aninginctive, olit-second reection, actud or hypotheticd,
wheretheright hand isa ready holding awegpon and whereacar door suddenly opens,
afoot or twoaway, infront of one sface. Theingantaneousreaction @ther to‘ moveinto
theambusY’ or to attempt to retreet to cover of the police cruiser issomething that isnot
concerned with the schoolroom paradigm of amodel vehicular extrication.”

Pagotto, 127 Md. App. a 320-22, 732 A.2d at 946-47. Onthelast issue, the respondent’ s placement
of histrigger finger onthedideof hissarvicewegpon- and ultimatdy thetrigger, themgority condudesthat
because some police departments permit that finger placement, then the conduct cannot be reckless or

negligent.’

3 Indeed, the mgjority today purports“to Sit asajury and set aside the lawful jury’ sfindings of
fact.” Andersonv. Fuller, 455 U.S. 1028, 1033, 102 S. Ct. 1734, 1737, 72 L. Ed. 2d 150, 152 (1982)
(Burger, C.J.,, O’ Connor, J.,, dissenting in denid of certiorari). In Anderson, the Court decided thet the
petitioner, who may have been acting asalookout, was convicted by insufficient evidence, which did not
prove, beyond areasonable doubt that the petitioner intended to burn ahome and cause the subsequent
deeth of two children. Theevidencein Anderson consasted of ane ghborstestimony thet shesaw ayoung
men named Fuller, dong with afew other boys, ganding infront of the Turner house on the morning of the
fire. A 14-year-old, Coleman, testified that he saw Fuller and Meadows, both young men, behind the
house. Coleman further testified thet Fuller looked up and down thedley while M eadowswas stting the
fires. Fuller’ smother testified that he was home adlegp until 9 0’ clock on the morning of thefireand
therefore, could not have been involved.

Thedissentersin Anderson noted, id. at 1031, 102 S. Ct. a 1735, 72 L. Ed. 2d at 151, that the
(continued...)
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| cannot agreewiththemgarity. Rather than review the suffidency of theevidence asit is charged
with doing, it improperly we ghsthe evidence consdered by thejury. Although gppdlate courtshavethe
power and are now expected to “pass upon [review] the sufficiency of the evidence to sustain a

conviction,” Md. Congt. art. 23,* that review does not involve weighing theevidence. When an gppellate

3(...continued)
“verdict showsthejury did not believe Fuller’ smother and accept hisalibi defense. Thejury obvioudy
acogpted astruethetestimony of Coleman and thetestimony of two other witnesseswho sad thet they saw
Fuller a the scene on the morning of thefire” The caution of that dissant, id. at 1033, S. Ct. a 1736-37,
72 L. Ed. 2d at 152, directed to the Anderson mgority, isaso an gppropriate caution to the mgority in
the case sub judice:

“Itissheer nonsenseto suggest that, onthisrecord, the 12 jurorsacted irrationdly. With

all respect, | suggest that the. . . mgjority forgot that it isthe function of the jury to

determine who istelling the truth. Judges betray their function when they arrogate

themsalves over thelegd fact finder. Either we accept the jury system with therisk of

humanfalibility or weought to changethe sructure of the system and redefinethe sandard

of review. ... The[court’ sbelow] did not view the evidencein thelight most favorable

to the prosecution, asthelaw and their oathsrequire. If they had, they could not have

rationally concluded that thejury could not reasonably reech theresult it reached. Instead,

the courts reweighed Coleman’ stestimony, noting that hewasyoung, that he had been

placed in ayouth house because heran away from home, and that heattended a* specid

schoal.” Putamply -- and bluntly, asthiscase demands- the. . . judgeswho st asdethis

.. . judgment acted like jurors, not jurists.”

* Article 23 of the Maryland Declaration of Rights, as relevant, provides:
“Inthetrid of dl crimind cases the Jury shdll bethe Judges of Law, aswell asfact, except
that the Court may pass upon the sufficiency of the evidence to sustain a conviction.”

For darification asto the power of thejury to judgethelaw, see Sevensonv. Sate, 289 Md. 167,
174-75, 423 A.2d 558, 562-64 (1980); Montgomery v. State, 292 Md. 84, 89, 437 A.2d 654, 657
(1981); Cahounv. State, 297 Md. 563, 611, 468 A.2d 45, 83-84 (1983); Brooksv. State, 299 Md.
146, 149, 472 A.2d 981, 983 (1984); In re Petition for Writ of Prohibition, 312 Md. 280, 318,539 A.2d
664, 682 (1988). Seedsn, Jenkinsv. Smith, 38 F. Supp. 2d 417, 420 (D.Md. 1999). In Sevenson, the
Court condtrued the broad language of Article23 asonly giving thejury limited power tojudged| agpects
of thelaw. Currently, however, thejury’ s power to judge any of thelaw isnonexistent, asthe Court
opined, “[w]hat it dl boilsdown to now isthat the jury’ sright to judge thelaw isvirtudly diminated; the

(continued...)
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court reviews the sufficiency of the evidence needed to sustain a conviction obtained asthe result of a
crimind trid, rather than measuring the weight of the evidenceto ascertain whether the State has proved
Its case beyond areasonable doult, it determineswhether therewas any reevant evidence congdered by
the jury which would sustain aconviction. SeeBriley v. State, 212 Md. 445, 129 A.2d 689 (1957);

Clarkev. State, 238 Md. 11, 207 A.2d 456 (1965); Pressley v. State, 244 Md. 664, 224 A.2d 866

(1966); Satev. Devers, 260 Md. 360, 272 A.2d 794, cert. denied, 404 U.S. 824,92 S. Ct. 50, 30 L.

Ed. 2d 52 (1971), overruled in part by, In re Petition for Writ of Prohibition, 312 Md. 280, 539 A.2d 664

*(...continued)
provison, aswe have construed it, basicaly protectsthejury’ sright to judgethefacts’). Inre Petition,
supra, 312 Md. at 318, 539 A.2d at 682.

Prior to 1950, thelegd sufficiency of the evidencewasaquestion exclusvetothejury, andwas
not subject to review by thisCourt. See, eq., Worldv. Sate, 50 Md. 49 (1878); Deibert v. Sate, 150
Md. 687,133 A. 847 (1926); Rasinv. State, 153 Md. 431, 138 A. 338 (1927); Williev. State, 153 Md.
613, 139 A. 289 (1927); Davisv. Sate, 168 Md. 10, 176 A. 281 (1935); Folb v. State, 169 Md. 209,
181 A. 225(1935); Berger v. Sate, 179 Md. 410, 20 A.2d 146 (1941); Wilsonv. State, 181 Md. 1, 26
A.2d 770 (1942); Meyerson v. State, 181 Md. 105, 28 A.2d 833 (1942); Foreman v. State, 182 Md.
415, 35 A.2d 171 (1943); Petersv. State, 187 Md. 7, 48 A.2d 586 (1946); Taylor v. State, 187 Md.
306, 49 A.2d 787 (1946); Brack v. State, 187 Md. 542, 51 A.2d 171 (1947); Jonesv. State, 188 Md.
263, 52 A.2d 484 (1947); Abbott v. State, 188 Md. 310, 52 A.2d 489 (1947); Smithv. State, 189 Md.
596, 56 A.2d 818 (1948); Sansky v. State, 192 Md. 94, 63 A.2d 599 (1949); Hopkinsv. State, 193
Md. 489, 69 A.2d 456 (1949); appedl dismissed, 339U.S. 940, 70 S. Ct. 797, 94 L. Ed. 1357 (1950);
Winkler v. State, 194 Md. 1, 69 A.2d 674 (1949), cart. denied, 339 U.S. 919, 70 S. Ct. 621, A4 L. Ed.
1343(1950). A review of thehigtory of the 1950 Amendment to the Maryland Condtitution, Declaration
of Rights, Article23 (previoudy Article 15, Section 5), showsthat the reason for the present day change
was becauseit was bdieved that commonjurorscame*“fromal classesof people, whose education and
bus ness cannot asagenerd rule have qudified them to decidelegd questions. . ..” Judge Stedman
Prescott, Juries As Judges of the Law: Should the Practice Be Continued?, Address Beforethe Maryland
State Bar Association (June 24, 1955), in Transactions: Maryland State Bar Association, 60" Annual
Meeting, June 1955, at 255-56. Therefore, becauseof theregtrictive history of this Court’ s power to
determinethe sufficiency of the evidenceto sustainaconviction, it should sparingly widd thepower to
overturn ajury verdict.
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(1988). Indeed, aseventhe mgority acknowledged, review by the gppellate court islimited to viewing
the evidencein thelight most favorableto the State, to ascertain whether “ any rationd trier of fact could

havefound theessentid dementsof thecrime beyond areasonabledoubt.” Jacksonv. Virginia 443U.S.

307,319,99S. Ct. 2781, 2789, 61 L. Ed. 2d 560 &t 573 (1979); Bedford v. State, 293 Md. 172, 175,

443 A.2d 78,80 (1982). Quiterecently, thisCourt noted thet, inreviewing the sufficiency of theevidence

tosugstanacrimind conviction, “[w]edo not measurethewe ght of theevidence: rather, our concernis

only whether theverdict was supported by sufficient evidence, direct or circumdantia, which could fairly
convinceatrier of fact of thedefendant’ sguilt of the offensescharged beyond areasonabledoubt.” Taylor
v. State, 346 Md. 452, 457, 697 A.2d 462, 464 (1997) (emphasis added).

Inareview of thesuffidency of evidence, it isnat the place of this Court toweigh thefinder of facts
- thejury’ s- credibility determination or any of the reesonableinferencesflowing therefrom. Indeed, this
Court should only measure, and not weigh, the evidenceto ensureit isbased on morethan ascintillaof
evidence. Assuch, theevidence onwhichaconvictionrestsissufficient if it measuresto “morethan
surmise, possbility, or conjecture. . . [where] such evidence[ig] of lega probativeforceand evidentid

value” Ramsey v. D.PA. Assodiates, 265 Md. 319, 324, 289 A.2d 321, 324 (1972) (internd citations

omitted). Seeaso Arshack v. Carl M. Freeman Associates, Inc., 260 Md. 269, 276, 272 A.2d 30, 34

(1971); Fowler v. Smith, 240 Md. 240, 247, 213 A.2d 549, 554 (1965).

Nether doesan gppdlatecourt weighawitness expert tesimony wherethe“factsuponwhichan
expert baseshisopinion. . . permit reasonably accurate conclus onsasdisinguished from mereconjecture

or guess.” SeeSippiov. State, 350 Md. 633, 653, 714 A.2d 864, 874 (1998), State Hedlth Dep.'t v.




Waker, 238 Md. 512, 520, 209 A.2d 555, 559-60 (1965). It isthen, accordingto Smmonsv. State,
313 Md. 33, 42, 542 A.2d 1258, 1262 (1988):

“proper to lay beforethejury dl thefacts, which arenecessary to endblethemtoforma

judgment on the mattersinissue; and when the subyject under investigation requires specid

skill and knowledge, they may be aided by the opinion of persons whaose pursuits or

studies or experience, have given them a familiarity with the matter in hand.”

Therefore, if ajury’ sjudgment of conviction issupported by thetestimony of aqualified expert,
ordinarily theevidenceissufficient. See Jewell v. State, 216 Md. 110, 112, 139 A.2d 707, 708 (1958)
(dating thet expert evidence establishing value of stolen property wassufficient bessfor conviction of grand
larceny); Cook v. State, 84 Md. App. 122, 133, 578 A.2d 283, 288 (1990), cert. denied, 321 Md. 502,
583A.2d 276 (1991) (opining that expert testimony of policeofficer permitted jury to condudeconspiracy
to distribute cocaine existed and that appel lantsexercised joint and congructive possession of cocane);
Suttonv. Sate, 4 Md. App. 70, 72, 241 A.2d 145, 146 (1968) (per curiam), cert. denied, 251 Md. 752

(1968) (holding testimony of police handwriting expert sufficient to convict); compare Davisv. State, 100

Md. App. 369, 389-40 (1994) (deciding expert opinion basad soldy on circumdtantia physca evidence,
not enough to support conviction, notwithstanding that conviction may rest on circumstantia evidence

aone); but see, U.S. v. Duck, 423 F.2d 1200 (4th Cir. 1970) (per curiam) (holding that testimony of

handwriting expert, sanding d one, wassufficient to support defendant’ sconvictionfor forging endorsement
on United States Treasurer’ s check).

Onceajury has performed itstask and dliberately decided to convict, appellate courts should be
dow to second guessthat decison. To besure, ajury verdict that isbased oninsufficient evidence may

beoverturned, but the caseisrareindeed, usudly involving jury ingructionsthat areinadequate. See, eq.,

Richmond v. State, 330 Md. 223, 237, 623 A.2d 630, 636 (1993) (failing toindruct jury thet prosecution
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wasrequired to prove specificintent, “resulted inaguilty verdict that otherwisewould not have been

rendered”); Franklinv. State, 319Md. 116, 571 A.2d 1208 (1990) (overturning conviction becausejury

ingtruction thet specificintent to kill wasnot required to establish crime of assault withintent to murder, was

clearly erroneous); State v. Hutchinson, 287 Md. 198, 205, 411 A.2d 1035, 1039 (1980) (reversng

conviction because jury not ingtructed it could find defendant not guilty where“the error was likely to
unduly influence the jury and thereby deprive the defendant of afair trial”).
Thereareingances, of course, wherethis Court has overturned acriming conviction because of
insufficient evidence. InTaylor v. State, 346 Md. 452, 697 A.2d 462 (1997), aconvictionwasreversed
because, “ any finding that [ defendant] wasin possesson of marijuanacould be based on no morethan
Speculation or conjecture.” Id. at 459, 697 A.2da 465. Judge Raker, for the court, further opined that:
“Circumgtantid evidencemay support aconvictionif thecircumstances, taken together,
do not requirethetrier of fact to resort to Speculation or conjecture, but ‘[ clircumstantia
evidence which merely arouses suspicion or leavesroom for conjectureis obvioudy
insufficient. It must do morethanraisethe posshility of guilt or even the probability of
guilt. [IJtmusgt. . . aford the bassfor an inference of guilt beyond areasonable doubt.””
Id. at 458, 697 A.2d at 465 (internal citation to treatise omitted).

Conyersv. State, 345Md. 525, 693 A.2d 781 (1997), isanother example of thisCourt’ srare

reversal of ajury verdict onthebagsof theinsufficiency of crimind evidence. There, the Court reversed
the defendant’ s conviction for burglary, concluding that the State failed to produce any evidence of an
actud breeking and therewas* even less[condructive] evidence upon which ajury could basean inference
that Appdlant’ sentranceinto the housewas gained by * artifice, fraud, conspiracy or threats’” Id. at 558,

693 A.2d 781, 796; see ds0 Oken v. State, 327 Md. 628, 663, 612 A.2d 258, 275 (1992) (reversing

conviction because evidence of bresking wasinsufficent). Planly put, in adetermination of “insufficency



of evidenceit isnecessary to show that therewas no legaly sufficient evidence or inferences drawable
therefrom onwhich thejury could find adefendant guilty beyond areasonabledoubt.” Wilsonv. State,
261 Md. 551, 563, 276 A.2d 214, 220 (1971) (emphasisadded). Thisis so because, aswe pointed out

inGorev. State, 309 Md. 203, 214, 522 A.2d 1338, 1348 (1987), citing Taley v. Dept. of Corrections,

230 Md. 22, 28-29, 185 A.2d 352, 356 (1962), “theindividua and total weight assigned to the evidence
iIswithintheexclusive provinceof thejury.” Seedso J. Wigmore, Evidence § 2251 (Chadbornerev.
1981).

The mgority correctly pointsout thet, for an accused police officer’ s conduct to amount to gross
negligence, it must manifest, under the circumstances, such adeparturefrom that of areasonable police
officer amilarly Stuated, so asto amount to adisregard of the consequences and an indifferenceto the

rightsof others. See Albrecht v. State, 336 Md. 475, 501, 649 A.2d 336, 349 (1994); Durenv. State,

203 Md. 584, 590, 102 A.2d 277, 280 (1954). Inthiscase, viewedinthelight most favorableto the
prosecution, the evidence, congting of expert testimony and inferencesdrawable therefrom, clearly is
legdlly suffident. Thisamply isnot acaseinwhich thejury wasleft to speculate or guessether asto the
respondent’ s conduct or the qudity of that conduct. The evidence clearly addressed both issues, and a
jury could havefound the respondent grosdy negligent infailing to comply with the guidelines of the
Baltimore City Police Department.

Attrid, nolessthan thirteen witnesses, with Sx of them, i.e,, Mgor Mecavage, Mgor France,

Sargeant Méer, Mr. Vittetoe, Mr. Meklgohn and Mr. Key, qudified and testifying as experts, provided



evidenceregarding the dleged violaions of the police guiddines® Onthebasisof that tesimony done, the
jury could fairly have been convinced that the respondent’ s conduct was grosdy negligent and that he

recklesdy endangered thelives of Preston Barnes and the passengersin the car Mr. Barneswas driving.®

®Itisuseful to sum up the curriculum vitae of the various dramatis persona: Mgor Mdcavage, a
former indructor at the Batimore City Police Training Academy; Mgor France, the commanding officer
for the Eagtern Didrict, Baltimore Police Department; Sergeant Meier, an ingructor with the Firearms
Training Unit of the Education and Training Divison of the Bdtimore City Police Department; Sergeant
Vittetoe, aformer indructor a the Maryland State Police Academy; Mr. Meklgohn, aretired Captain of
the Montgomery County Police Department, who had beeninvolved for yearsintraining membersof thet
department; and Mr. Key, adefense witness, who was aformer ingructor at the Batimore City Police
Academy and the author of the guidelinesin question.

® For example, Sergeant Vittetoe, responding to the question whether, in his apinion the respondent
violated his own guidelines, explained:

“Regarding thistraffic Sop, Sergeant Pagotto, it indicatesin the guiddinesthat if there
reechesapoaintintimewhereyou exercise or usedeadly force, certain criteriashould be
sidied. Thesatisfaction, or to satisfy thet, the police officer should natify the department

what is hgppening at thelocation, theinformation. The police officer should not close
digancea that time. If the suspect wereto leave, meaning to flee or to drive away a that

point, they are not to pursue or to chase, however, to kegp them under obsarvation & that

point.

* * * *

“ At thetimethat Sergeant Pagotto decided to draw hisgun, hemadeno natificationtohis
partner nor to any other police officersasto what he had or what he could beinvolvedin.
With hiswegpon drawn, he decided or indicated in hisreport thet he dosed diganceinan
attempt to control Preston Barneswhichisin direct violation of hisownguiddines. He
attempted to control the actions of thisperson physcdly with one hand, withtheguninthe
opposite hand. This goes against all modern police standards and training.”
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Therecordisrepletewith testimony supporting thejury’ sverdict convicting therespondent onthe
basisthat closing on Mr. Barnes with his service wegpon drawn,” was aviolation, recklessly done? of

police department guidelines. Sgt. Vittetoe testified, on direct examination:
“If [Pagotto] saysthat he stopped [the car] for suspicion of being Solen, thiselevatesthe
gop from not aroutine, unknown risk stop, but thisisnow ahigh risk stop becauseyou
don't know the other componentsinvolvedinthis, exactly how wasthe car teken. Tome
[dlosng] isrecklessbecauseif thisisnot aroutine or unknown risk traffic gop, Sergeant
Pagotto should have never left his vehicle or the area surrounding his vehicle.

* * * *

“Hiscdosng aswe veheardin here, the dosng of thedistance, should have ceased when
Sergeant Pagotto fdt that something waswrongwiththistrafficstop. . . . | thought that
Sergeant Pagotto was reckless in closing the distance, in having his gun out.”

Sgt. Vittetoe was corroborated by the following testimony dicited from Mgor France on cross
examination:

“[DEF. ATT"Y]: All right, and what isthetraining of Baltimore City police officerson
closing with agun in your hand?

" Aswe have seen, the respondent testified that he believed the car that he stopped had been
stolen. Thistestimony is not indicative of aroutine traffic stop.

8 The passengersin the Barnes car testified to the respondent’ s use of his service wegpon. Mr.
Thompson stated thet the only reason Preston Barneswas scared was because the respondent “ hopped
out of the car with the gunin hishand.” The other passenger, Mr. Austin added, on cross examination
“[STATE SATT'Y]: Theofficer you saw get out of the palicevehidewiththeguninhis
hand, what did he do?
“IMR. AUSTIN]: Hewent to the driver’s side pointing the gun at him.
“[STATE'SATT'Y]: Driver'sside of whose car?
“IMR. AUSTIN]: Preston’scar.
“[STATE'SATT'Y]: Okay. And, you say he did what with the gun?

“IMR. AUSTIN]: Hewaspointing it at him.”
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“IMAJ. FRANCE]: Cloangwithaguninyour handisnot good training. It'snot part of
our training.

“[DEF. ATT’Y]: Why not?

“IMAJ. FRANCE]: | bdievefor acoupleof reasons. Oneit limits your mohility. Two,

you have nowheredseto go if you need the ather hand and it sagtuation wherethere's

lethal force required, and, three, the gun can be taken from you and used against you.”

Severd other witnesses, i.e., Officer Wagner, Mg or Me cavage, Sergeant Meaer, Mr. Key, and
therespondent himself, provided further corroboration. Officer Wagner tetified that an officer isnot
supposed to dosewith agun in hand because* the assailant is d ose enough he can teke that gun away from
youand useitonyou. . . you can struggle, whatever.” Mgor Mdcavagetedtified thet if ahandgunis
introduced into aclosng Situation, thenyou * unnecessarily endanger the police officer, thesubject you are
tryingto contral, or anyonedse. Sergeant Meer testified that closing with the suspect with theweagpon
dravn may end up ina*“ sruggle over thet wegpon, adischarge of that wegpon which may injure or kill the
police officer, or may injureand kill the suspect or any innocent bystandersthat arearound.” Mr. Key,
the defense witness, even stated that the respondent should not have closed with his wegpon drawn
because it was “not consistent with guidelines.”

Moreover, therewastesimony, induding that of the respondent, indiicating thet the respondent was
familiar withthegpplicableguiddine. Sergeant Maer tedtified that onthe 1994 in-sarvicetraning tegt, the
respondent correctly answvered the question of whether an officer should dose on asuspect with adrawn
wegpon. Mr. Meklgohn tedtified that on the 1995 in-service training test, the reoondent again correctly

answered the question regarding closing on asuspect. Therespondent himself conceded hisactua

knowledge of the applicable guideline:



“[OFFICER PAGOTTOQ] (reading): Anofficer should not dosewith or tacklearunning
suspect but should direct other unitsto containhimor her ... .. If possible, officersshould
not close with sugpectsto frisk or handcuff until backup officersarrivetoassist . . . .
Maintain asafereactionary digance- tenfeet or morewhenthepigol isdrawn. ... If the
suspects run, pursue them but do not close with or tackle them.
“[STATE'SATT'Y]: Okay. Now, are you familiar with those concepts?
“[OFFICER PAGOTTQ]: Yes, sir.

* * * *

“[OFFICER PAGOTTOQ] (reading from 1995 in-servicetraining test): Closingwitha
suspect with your wegpon drawn could very likely result in the suspect grabbing the
officer’ s weapon?

“[STATE'SATT' Y]: And the answer to that iswhat?

“[OFFICER PAGOTTQ]: True.

“[STATE'SATT Y]: And you answered it correctly?

“[OFFICER PAGOTTOQ]: Yes, sir.”

Therewas dso evidence that supported the jury’ sfinding that the respondent attempted aone-
armed vehicular extricationinviolation of policeregulations. Mgor Mdcavage, ondirect examination,
testified why a one-armed vehicular extrication was, and is, improper:

“[STATE SATT'Y]: Waspartof thetraining [you provided to defendant] ever touseor

hold a handgun in one hand while applying a defense tactic?

“IMAJ. MELCAVAGE]: No, sir.

“[STATE'SATT'Y]: Why isthat?

“IMAJ. MELCAVAGE]: No. Becauszdl thetechniques| know thet | taught required

two hands. Plus if you enter the handgun into the equiation, you unnecessarily endanger
the police officer, the subject you are trying to control, or anyone else.
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“[STATE SATTY]: Now would thistraining be dtered in that agpect whether the person
who the defense tactic is being applied to is either on the street or in avehicle?

“IMAJ. MELCAVAGE]: No, sir.

“[STATE SATT'Y]: If you haveagun in your hand and you intend to remove adriver
from a vehicle through the use of a control tactic, what should you do with the weapon?

“IMELCAVAGE]: Y ou should holster your weapon.
“[STATE'SATT Y]: And why isthat?

“[MELCAVAGE]: Because you need two handsto gain control of anindividud or to
apply atechnique astaught at the academy as| taught. And by keegpingtheguninthe
gtuaion, you are unnecessaily endangering yoursdf. They cantakethegunfromyoujust
aswdl, thesubject could tekethegunfromyou just aswell asyou usngit onthem, or the
gun could go off and you could injure innocent bystanders, yourself, or the subject.

“[STATE SATT'Y]: Okay. Would that fact change whether the vehidlewas Sationary
or moving?

“[IMELCAVAGE]: No, sir.

“[STATE SATT Y]: If you have your wegpon drawn and it isnot safe to holgter it in
order to use the control tactic, what should you do?

“IMELCAVAGE]: It[dc] isnot ssfeto holgter them, you need to seek cover and cdll for
assistance, call for other officers. Y ou have to disengage.”

Therewas more testimony which areasonadletrier of fact could have relied upon in finding thet

the respondent’ s conduct was grossly negligent. Sgt. Vittetoe added:
“At onepoint intimein Sergeant Pagotto’ sreport he had indicated that he reached infor
acontrol tacticon [Preston Barnes|. That goesbeyond modern policestandards. There
isnothing that | know of today where apolice officer controls someone with onehand and
withagunintheother. Andthisisfor areason. First of dl, it’ sdifficult to control
somebody with one hand. 'Y ou don’t know of their physical Sze, strength, abilities, or
anything dse, and it generdly requirestwo hands. Also, for the protection of thefirearm,
onceyou takeit out and are deding with asuspect, you don't want to present that gun to
that person because that wegpon can now beused againg you. If an dtercation wereto
occur &t that point intime, it could not only dedl ininjuriesinvolving the personyou are
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dealing with or other innocent partiesthat may not bein that conflict, for example,

passengersin the vehicle or innocent dviliansstanding away from thisparticular scene. .
Magor Me cavagetedtified, on crossexamination, that gpproaching an open car door withagunin hand
andreachingintothat car asadefensetacticisaviolation of the sandard and “isnot in kegping with the
training of the police academy.” Major France agreed:

“IDEF. ATT’Y]: Inother words, that door opensand he can't sseeverything goingonand

he makesadecisgon for hisown protection to get that guy — and to reach in and get that

guy for his own protection, you really think that’s a problem?

“[MAJ. FRANCE]: | have a problem with that.”
Mr. Meiklgohn opined that the respondent “ should have never been up to that vehicle closeenough to
where he' sreaching in. | believe that reaching in is extremely reckless on his part.”

One of the passengers, a Mr. Jackson, testified on direct examination:

“IMR. JACKSON]: Theonly reesonwhy Preston was scared, [ Officer Pagotto] hopped

out of the car with the gun in his hand.

“[DEF. ATT'Y]: The car was drifting?

“[MR. JACKSON]: He had to hold his hands on the steering whesl.

“[DEF. ATT’Y]: The car was drifting because he wanted it to drift?

“IMR. JACKSON]: No, it was something with the automatic.

“[DEF. ATT'Y]: Areyoutdling methat he couldn’t put hisfoot on the brake and stop
that car?

“IMR. JACKSON]: Yeah, it was on the brake.
“[DEF. ATT'Y]: Wéll, then why was the car moving if he didn’t want it to move?
“IMR. JACKSON]: It wasn'tin park.

“[DEF. ATT'Y]: | understand - the car - you understand -
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“[MR. JACKSON]: Hewas nervous. In the car he was nervous.

“[DEF.ATT’Y]: | undergand hewasnervous, but if thecar isin drive and hisfoot is off
the gas and on the brake won't the car stop?

“IMR. JACKSON]: Maybe because he thought the car was in park.”

Adding amoving vehideto the equation, tesimony reveded, makeswhat the respondent did more
dangerous and reckless.® Sergeant Vittetoe addressed the issue on direct examination:

“[STATE SATT'Y]: Sergeant Vittetoe, would [your opinion that Officer Pagotto was

recklessthe night in question] be dtered in any way or influenced if there were evidence
in the case that Preston Barnes was fleeing from the police at the time of the shooting?

“[SGT. VITTETOE]: Yes, sir, it would change.

“[STATE'SATT Y]: And how’ s that?

“[SGT.VITTETOE]: Arg of dl, it would worsen. | wouldfed thet hisactionswould be
more S0 reckless and againgt hisagency policy. Hispolicy or guiddines do indicate thet
they are not supposed to chase after someonefleaing. Yes they areto observethemand
do certainthingsbut not to chase them, particularly with your gun out. So | would look
at that as being even more so reckless than my previous statement.”

Nor isthereevidencethat Mr. Barnesdid anything judtifying the respondent’ sactions. Mr. Barnes

handswerevishblea dl times after the respondent approached the car. Mr. Jackson testified that even

°|tisuncontroverted that Preston Barneswas attempting to flee the sceneand that the Subaru was
moving. But, asSergeant Maer tedtified- “I think Preston Barnes had areasonable expectation to believe
that he would not be shot for fleeing from a simple traffic stop.”
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when the respondent opened the car door,” Mr. Barnes only placed hishands near hisfacein adefensive
gesture. On crossexaminaion, Mr. Jackson continued to assart that Preston Barnes' handswerevisible™

Thistestimony was corroborated by thet of the Deputy Chief Medicd Examiner. Regarding the
location of Mr. Barnes handsjust prior to being shot to death, hetestified that thewound path wasboth
conggent with Preon Barnes' hands being on the seering whed and with hishands up to protect hisface.

Thetestimony of Officer Wagner regarding hisactions during thetraffic Sop, thet he never drew
hisgun and neither receved any communication from the respondent indicating the need to do so, isboth
relevant and telling. In particular, Officer Wagner testified:

“[STATE SATT'Y]: Wasthereany activity in the vehicle that you could observe that

would cause you to draw your weapon?

“|OFFICER WAGNER]: There[dc] werevery exdted and moving, but noneto mekeme
draw my weapon, no. . . .

Y The respondent maintainsthat he madethe* moveinto ambush” becausethe car door suddenly
“sprung open.” Curioudy, themgority adopted the respondent’ sversion of how the car door opened
becauseitwas“theonly versoninevidence” ~ Md._, n7, A2d_, n.7(2000)[dipop.at
___n.7]. Onthecontrary, it was not the only verson in evidence because Mr. Jackson testified thet the
respondent actually opened thedoor andinitiated the” moveintoambush.” Althoughthemgority initialy
mentioned the exigence of Mr. Jackson’'stestimony, see. Md.a__,  A2da__ [dipop.a_ ], it
unfortunately neglected to adopt that verson. According to the correct slandard of review, it isthat
testimony which should have been accepted, because it is more favorable to the State.

1 The collogquy was as follows:
“IMR. JACKSON]: Uh-huh, but when the cop opened the door hishandswere onthe
black [dashboard].

“[DEF. ATT’Y]: Hishandswere on the black, not on the steering whed. Now, which
version are you telling the jury today?

“IMR. JACKSON]: It wasinfront of him— they wasin front of him. They wasinfront
of him. [Officer Pagotto] could see his hands.”
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“[STATE SATT'Y]: Atany timeduring thecourseof thiscar Sop did you receiveany
communication from the defendant that would indicate you should be concerned or draw
your weapon?

“[OFFICER WAGNER]: No.

“[STATE SATT'Y]: Isthereany practiceor protocal thet should kick inwhena— one
officer inateam of two makes observations on the street that would be important to the
other officer?

“[OFFICER WAGNER]: The officers should communicate to what they see and obsarve
in the vehicle.

“[STATE SATT Y]: All right. Soif oneofficer ssesattivity thet hebdievesissuspidous
of an armed individua in the vehicle such that he draws his weapon, that should be
communicated to the partner?

“[OFFICER WAGNER]: Should be.”

Thejury dsoheardtestimony, whichit could havebdieved, and obvioudy did, regarding thethird

adlegation, the placement of the respondent’ strigger finger on hiswegpon’sdide, and how thet violaion
of theguiddinesamounted to grossnegligence. Mgor Md cavagetedtified astowhy thereisareguirement
that thefinger be placed under thetrigger guard: to avoid “ an accidentd discharge, shooting theweapon
off, unnecessarily injuring somebody.” He explained on cross examination, the reason for the change of
the requirement from placing thefinger onthe dide, 2 i.e., “a times at the Police Academy, there were

accidental discharges with them, with them like this (indicating placeméht State a so elicited

12 Officer Pagotto testified he bdieved histrigger finger was dong thedide- instead of whereit
should have been, under the trigger guard.
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testimony from Sergeant M e er regarding hisexpert opinion that theviolation of thefinger placement
regulation was the cause of death of Mr. Barnes:

“[STATE SATT'Y]: Sergeant Meer, doyou have an opinion, based on the Satement

rendered by the defendant in this case, whether his actions caused the degth of Preston

Barnes?

“[SGT MEIER]: Yes.

“[STATE'SATT Y]: What isit?

“[SGT.MEIER]: I bdievehisactionsdid causethe desth of Preston Barnesby having his

finger on thetrigger of awegpon when heshouldn’t have, for onething, and dosng with

an individual that he felt could bring great harm or even death to him.”

And from Mr. Meiklgjohn, the following testimony was elicited:

“[STATE SATT'Y]: Mr. Meiklgohn, if the defendant had hisfinger whereit was

supposed to be according to histraining, this discharge never would have taken place?

“[IMR. MEIKLEJOHN]: It's my opinion that your statement is correct.”

Findly, itissignificant that there was evidence from which thejury could concludethat the
respondent’ slifewasnot inimmediate danger. Mr. Meklgohntestified to reading the respondent’ s
satement and seeing “ nothing that showsthat hislifeisinimmediate danger of death or seriousbodily
injury.”

Thus, the State produced evidence, which, if accepted, proved that the respondent initiated the
vehiclestiopin question on anadmittedly pre-textud basis. Having medethesiop, heleft hispolicecruiser
and dosed on the“ suspects’ with hisservicewegpon drawn. When thedriver of the car failed to come
toacompletestop and, infact, atempted to flee, the respondent, with gun il in hand and hisfinger onthe

trigger, opened the door of thedrifting car in an effort to effect an one-armed vehicular extrication.

Certainly therespondent’ sconduct - closing with adrawn wegpon, attempting aone-armed vehicular
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extrication and placing hisfinger on thetrigger diderather than the under thetrigger guard - violated
departmentd guiddinesand, based on expert tesimony, wasrecklessand criminaly negligent. Asaresult
of that conduct, Mr. Barneswasshot and killed. Thejury accordingly was presented with ampleevidence

on the basis of which it could, and obviously did, convict the respondent.*®

1 But therewas d so anpleevidencefromwhich thejury could haveinferred the respondent’ squiilt.
Of sgnificanceinthat regard isevidence contradictory to the repondent’ sversion of theevents, thus
undermining the respondent’ scredibility. The respondent contended that hisweapon accidentally
discharged when hehit hishand againg the vehicle asit gped away, and ashe wasfalling to the ground.
But thejury had beforeit testimony indicating that perhaps the respondent’ sgun did not discharge
accidentally.

Frg, Sergeant Donald Kramer, afirearmsexpert, testified that ten and ahaf poundsof pressure
was needed to be exerted on thetrigger of the respondent’ s service wegpon beforeit would rdlease. Such
ablow, of ten and ahdf pounds of pressure on aconcentrated area, should leave abruise. However,
Mg or France, a26 year police veteran- trained to observe, nor Mgor Shreve, a31 year police veteran-
also trained to observe, saw any signs of injury to the respondent’ s hands directly after the shooting.

Sacond, Sergeant Kramer tedtified that when an officer shootswhilefdling down, astherespondent
maintained he did, thetrgectory of abullet will bein an upward direction. The Deputy Chief Medica
Examiner testified that the angle of the single bullet was slightly down through the window, not up.

Third, the respondent tedtified that theincreased speed of the car causad the* acadenta discharge”
In contragt, Mr. Jackson tedtified thet it wasthe  accidental discharge’ which caused theincreased speed
of the car:

“IMR. JACKSON]: Wdll, thewholetime, like| say the car was il drifting, the officer

was beside the car still trying to get him to stop it.

“[STATE'SATT'Y]: Okay. what happened after he pulled off?
“[IMR. JACKSON]: | heard a shot.

“[STATE SATT Y]: And, what happened when you heard the shot or just after you
heard the shot?

“IMR. JACKSON]: Wel, Prestonsaid‘oh, shit” Thentha'sthelast | heard and then
(continued...)
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Asthemaority and | agree, the conduct of the respondent must be viewed from theeyesof a
reasonable amilarly Stuated police officer. Inthis case, we need ook no further than the respondent’s
partner. Officer Wagner, who was present on the night in question, testified that had he observed
dangerousactivity then hewould have* discarded my flashlight, pulled my wegpon and used theradio that

| had to cdll for additiond unitsor auniform backup.” Thus, hewould not have dosad on the * suspects’

13(...continued)
the car started - the car started speeding up.

* * * *

“IMR. JACKSON]: Wedidn't start going fast until Preston was shot.”

Additiondly, therewas evidence of other violationsof police regulations, the tendency of whichis
to suggest thet therespondent attempted to cover up hisrecklessdeviaionsfromthe Batimore City Police
Guiddines. Exemplary of thisevidenceisthat involving therespondent’ sfailureto notify hissupervisor thet
he had been involved in ashooting, the respondent’ sleaving the scene of the shooting, the respondent’s
falureto godirectly to heedquartersfrom the scene - while placing unofficid tdephone calsand conducting
unofficid meetings on street corners and the fact that the respondent waited nearly three weeks before
giving an offidd gatement of hisvergon of theevents surrounding the shoating. Thejury heard testimony
concerning each of these acts and the explanation as to why there were violations.

Therewaseven conflict concerning why therespondent | eft the sceneof theshooting. Hetestified
that heleft the scene because he feared for hissafety dueto the hodtile’ nature of “ aoout twenty” ditizens.
But, thejury heard testimony from Mg or Francethat perhgpsthe hotility wasfabricated or percaived.
Mg or France Sated that, although people did form, he did not recdl acrowd being thereinitidly “a thet
time” Hedso gated that people formed “ten to fifteen minutes|later] and the peoplewho formed | later
found out who they were. So there were people coming to thelocation from other places.” Sergeant
Parker, therespondent’ simmediate supervisor, asotestified thet acrowd of maybetwenty, induding police
officers formed, but Sgnificantly indicated thet, asfar as hewas concerned, “therewasn't anything unusud
about [the] crowd.”
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with adrawn policeweapon, and infact, saw no need to ever draw hiswespon. Neither would hehave
opened the vehicledoor, or had hisfinger on thetrigger of hiswesgpon while attempting aone-armed
vehicular extrication.

Thelatest datement of Maryland law inthisareais Albrecht, supra. In Albrecht, this Court, with

Judge Raker dsowriting for themgority, upheld the conviction of apolice officer who killed acivilian
during avehide stop, following however, achase, conduding that the record was* replete with evidence
fromwhichthetrid court could have concluded that Albrecht did not comply with Montgomery County
departmental guidelines, proceduresor practices.” 1d. at 502-03, 649 A.2d at 349. Asin Albrecht,
“[u]Itimately, deadly forcewas used, without justification, and [Mr. Bames] waskilled. [I] condudethat
sufficient evidence was presented from which arationa trier of fact could have found that [the
respondent’ § actionson [February 7, 1996], intherr totaity, were both grosdy negligent and reckless”
Id. at 486, 649 A.2d at 341.

To be sure, the facts and circumstances surrounding the police shooting in Albrecht differ
ggnificantly fromthoseinthiscase. There, Officer Albrecht and Officer Thomasresponded to the scene
of agabbing. Whenthey arrived, they learned thet the suspects, onewhom Albrecht knew by name, might
be armed and had fled the scenein agreen Chevrolet driven by Rebecca Garnett. The officers spotted
thegreen Chevrolet and gavechase. Althoughthey logt thevehicle, further searchingrevededit parked
inaneighborhood parking lot. Exiting hiscruiser, Albrecht yelled “ Stop! Freeze!” and, at that time,
removed hiscustomized shotgunfromitsrack ingdehisvehide, immediatdy placed ashotgunshdl inthe
chamber and“racked” theshotgunintoitsfinal stageof firing capatility. Hethen aimed theshotgun directly
a Garnett, who at that time posed no threat or danger to any other person. Taking account of thefacts
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and drcumdancesinthat cass i.e, Albrecht’ sdrawing and racking of ashotgun fitted with abandolier and
bringing it to bear, with hisfinger on thetrigger, on an unarmed individua who did not present athrest to
the officersor any third partiesand in astuation where nearby bystanders were exposed to danger, we
regected Albrecht’ sargument that the shooting wasunintentiona and thusnot reckless. Wereasoned, 336
Md. at 486, 649 A.2d at 341:

“[T]heevidencewassufficient to establish that, notwithstanding thefact that Rebecca

Garnett did not poseany danger to ether Albrecht himsdf or to third parties, Albrect took

subgantial sepsto usedeadly forceagaing her - towit, racking hisshotgunandamingit,

with hisfinger onthetrigger, a Garnett. Ultimatdly, deadly force was used, without

judtification, and Rebecca Garnett waskilled. We condude thet sufficient evidence was

presented fromwhich arationd trier of fact could have found that Albrecht’ sactions. ..

in their totality, were both grossly negligent and reckless.”

The mgority notesthat, although “the two casesarefacialy smilar, there are [five factors
specificdly identified in Albrecht] thet arenot presantinthiscase” — Md.aa_,  A2da__ [dipop.
a__]. Thatistrue, of course; however, that isaso to be expected. These casesarefact specificand
thereforemust bedecided onther uniquefactsand circumstances. Consequently, smply becausedl of
the samefactsand circumstancesthet informed the Court asto the actions of Albrecht, in that case, do not
exig inthiscase, does not mean that the reasoning underlying Albrecht does not gpply here. In point of
fact, therdevant facts and circumstances of the indant caseinclude the placement of the respondent’s
trigger finger, whether the victim posed athrest to the officer, and whether the officer’ sactionsexposed
othersto danger, factorsaso present in Albrecht. Andlyzing thefactsand crcumstances of thiscase, the
jury could have conduded, and oovioudy did, that the respondent hed hisfinger onthetrigger of hissarvice
weapon, in violation of departmental guiddines,; that, while so holding the weagpon, he closed on the

sopped car and dl “ suspects,” inviolation of another departmenta guiddine andthat hetried to extricate
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one“sugpect” from the car with onehand, while continuing to hold thewegpon, with finger onthetrigger,
inviolation of yet another departmenta guiddine. Becausetherewasevidencethat Mr. Barnes' hands
werenot hidden fromview, and, infact, were on the seering whed or the dashboard, thejury could have
andindl probability did, condudethat thetwo passengersinthe car driven by Mr. Barneswere expossd
to danger, thereby rejecting the*finding” made by the mgjority that the confrontation “took place at night
onanempty street.”  Md.aa_, A2da__ [dipop.a_].

Thedissenter in Albrecht focused on theaiming of the gun and not the actud dischargetheredf, to
assert that in the lit second before the gun went off the officer wasnot crimindly ligble. 1d. a 507, 649
A.2d a 351 (Murphy, C.J,, dissenting). Therationae, in other words, wasthat we should “freezeintime
the split second before the gun went off and inquire asto whether, at that ingtant Officer Albrecht could
have been found guilty of grasscrimina negligence and recklessendangerment or not.” 1d. a 508, 649
A.2da 352. Wergected that argument, id. at 505, 649 A.2d at 350; it waswrong then, and it iswrong
now. Aswe pointed out in Albrecht, that gpproach ignoresthefacts and circumstancesthat inform the
defendant’ sactions. 1d. Asrelated to that case, we said, it “ignoresthetestimony at trid . . . and
particularly that ontheday in question, conddering thefactsand crcumstancesfacing Albrecht, heshould
not have had his finger on the trigger, but rather it should have been on the trigger guard.” 1d.

Judge Chasanow, concurring, while a o rgecting the freeze frame gpproach, took theandyssa
gep further, requiring an andyss of the very act that caused the ultimate injury, the pulling of thetrigger,
“[b]ut we should not freeze frame and Stop our andlyss before the trigger was pulled. We cannot access
Albrecht’ s culpatility in taking Rebecca Garnett’ slifeand, in doing so, exclude the ultimate act that took

her life - pulling the trigger.” Id. at 506, 649 A.2d at 351. He went on to explain:
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“Thetrid judgefound thet the act of pulling thetrigger was unintentiond; hedid not find
thet it wasreasonable. Theintermediate gopd late court assumesthe unintentiona shooting
isanon-negligent shoating. Albrecht did not intentiondly pull thetrigger, but thetrid judge
wasjudifiedinfinding henegligently, cardedy or evenreckledy pulledthetrigger. There
wasno externd causefor the shotgun discharge, and thefact that Albrecht may havelbeen
‘dartled into pulling the trigger’ of aloaded, racked, and aimed shotgun need not, asa
metter of law, excusehiscard essnessindoing so. Thepulling of thetrigger could befound
to beacardessact that, when consdered dong with dl the antecedent acts, at least tips
the scale to permit afinding of gross negligence.”

Id. Thisgppliesequdly wdl tothefactsaubjudice. Particularly in this case, when one consdersthet the
respondent’ s service wegpon was equi pped with three sfetiesthat prevented it from firing unlessthetrigger
was pressed with 102 pounds of pressure, making it dmost impossibleto dischargeif dropped or struck
against an object.

| dissent.
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