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Theissuethis case presentsinvolvesthe State's right to gppedl atrid court's reductionof a



mandatory sentence, entered pursuant to Maryland Code (1957, 1992 Repl. VVal., 1993 Cum. Supp.) Art.
27, 8643B(a)," which, a thetime of sentencing, included daytime housgbresking inthelist of predicate
crimesof violence, when, & the timeof thereduction, that statute had been amended to delete that offense
asapredicate offense. Important, if not critica to the resolution of that issue, isthe propriety of thetrid
court'saction. Rgecting the State'scontention thet it enjoyed aright of apped pursuant to Maryland Code

(1974, 1995 Repl. Vol.) § 12-302 (c) (2),2of the Courts & Judicial Procesdings Article, Statev. Webdter,

119 Md. App. 585, 59, 705 A.2d 151, 157 (1998), the Court of Specid Appeds held that the State had

acommon law right of appeal, which was authorized in that case, since

“Giventhe solereason for the sentence modification tendered by gppdleeand thedircuit
court, thetria court possessed no authority to deviatefromthislegidative mandate [that

amandatory sentence beimposed] viathe sentence modification/review process, and thus

! That section provided:

“(a) Crime of violence defined; correctional institution defined.-As used in this section,
the term ‘crime of violence’ means abduction; arson; burglary; daytime housebreaking
under 8 30 (b) of thisarticle; kidnapping; mansaughter, except involuntary
manslaughter; mayhem and maiming under 88384, 385, and 386 of this article; murder;
rape; robbery; robbery with adeadly weapon; sexual offense in the first degree;

sexual offense in the second degree; use of a handgun in the commission of afelony or
other crime of violence; an attempt to commit any of the aforesaid offenses; assault
with intent to murder, assault with intent to rape, assault with intent to rob, assault with
intent to commit a sexual offense in the first degree, and assault with intent to commit a
sexual offense in the second degree.

The term ‘correctional institution’ includes Patuxtent Institution and alocal or regional
jail or detention center.”

2 Maryland Code (1974, 1995 Repl. Vol.) 8 12-302 (c) (2) provided, as relevant:

* % *

“(c) Inacriminal case, the State may appeal as provided in this subsection.

* % *

“(2)The Slatemay gpped fromafind judgment if the Sate dlegesthat thetrid judgefalled
to impose the sentence specifically mandated by the Code....”



the court acted in excess of itsjurisdiction.”

Id. & 599, 705 A.2d at 158. We granted the petitioner's Petition for Writ of Certiorari. We shdll reverse

in part, and affirm in part.

The petitioner was convicted July 15, 1993 by aHoward County jury of daytime housegbresking
and fdony theft. At thet time, daytime housebresking wasacrime of violence pursuant to 8 643B (a). The
Statehaving bothtimely, in accordancewith Maryland Rule4-245, notified the petitioner and the court
of itsintention to seek amandatory sentence pursuant to Maryland Code (1957, 1996 Repl. VVal.) Art. 27,

§643B (c)," and established the predicatefor theimposition of such sentence, the court, on January 25,

¥ Maryland Rule 4-245 provides in relevant part:

“(b) Required Notice of Additional Penalties. When the law permits but does not
mandate additional penalties because of a specified previous conviction, the court shall
not sentence the defendant as a subsequent offender unless the State’ s Attorney serves
notice of the alleged prior conviction on the defendant or counsel before the acceptance
of apleaof guilty or nolo contendre or at least 15 days before tria in District Court,
whichever is earlier.

“(c) Required Notice of Mandatory Penalties. When the law prescribes a mandatory
sentence because of a specified previous conviction, the State’ s Attorney shall serve a
notice of the alleged prior conviction on the defendant or counsel at least 15 days
before sentencing in circuit court or five days before sentencing in District Court. If the
State’ s Attorney fails to give timely notice, the court shall postpone sentencing at |east
15 days unless the defendant waives the notice requirement.”

* That section provides:

“(c) Third conviction of crime of violence.--Except as provided in subsections (f) and
(g) of this section, any person who (1) has been convicted on two separate occasions

of acrime of violence where the convictions do not arise from asingle incident, and (2)
has served at least one term of confinement in a correctional institution as a result of a
conviction of a crime of violence, shall be sentenced, on being convicted athird time of
acrime of violence, shall be sentenced, to imprisonment for the term allowed by law,
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1994, merged the convictions and sentenced the petitioner to 25 yearsimprisonment without parole. On
January 26, 1994, the day after the petitioner was sentenced, Senate Bill 322 wasintroduced. That hill
proposed to dd ete daytime housebresking, among other offenses, fromthelist of crimesof violence, set
outin 8643B (@), for the purpose of imposng mandatory minimum pendties on subsequent offenders.
Theresfter, the petitioner timely filed, pursuant to Rule 4-345 (b), aMotion for Modification or Reduction
of Sentence. Subsequently, Senate Bill 322 waas enacted, effective October 1,1994. See 1994 Md. Laws,
Chap. 712. Just ashad been proposed, the bill removed daytime housebreaking from 8§ 643B(a) asa

crime of violence for purposes of § 643B(c).

Thetrid court held ahearing on the petitioner's motion to modify or reduce his sentenceon
December 19, 1996 and, based on amended § 643B (@), on May 9, 1997, vacated the mandatory
sentenceit earlier had impaosed, in favor of concurrent ten year sentencesfor the houseresking and theft
convictions The State noted an gpped to the Court of Specid Apped spursuant to Maryland Code (1973,

1997 Repl. Vol.) §12-302(c) (2), of the Courts& Judicia Proceedings Article. That court issued an

but, in any event, not less than 25 years. The court may not suspend all or part of the
mandatory 25-year sentence required under this subsection, and the person shall not be
eligible for parole except in accordance with the provisions of Article 31B, 811. A
separate occasion shall be considered one in which the second or succeeding offense is
committed after there has been a charging document filed for the preceding occasion.”

®> Rule 4-345 reads in relevant part:

* * * *
“(b) Modification or Reduction--Time for. The court has revisory power and control
over a sentence upon a motion filed within 90 days after itsimposition (1) in the District
Court, if an appeal has not been perfected, and (2) in acircuit court, whether or not an
appeal has been filed. Thereafter, the court has revisory power and control over the
sentence in case of fraud, mistake or irregularity, or as provided in sentence after
sentence, has been imposed, except that it may correct an evident mistake in the
announcement of a sentence if the correction is made on the record before the
defendant |eaves the courtroom following the sentencing proceeding.”
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opinion reingtating the mandatory sentence. Webster, 119 Md. App. at 599, 705A.2d at 158. We
granted the Petition for Wit of Certiorari, which the petitioner filed inthisCourt, to consder theimportant

Issues this case presents. Webster v. State, 350 Md. 274, 711 A.2d 867 (1998).

The petitioner arguesthat the Court of Spedd Appedsaredin holding thet the State had any right
toapped thetrid court’ sorder granting the petitioner areduction of sentence. Specificaly, the petitioner
assartsthat the State had no Satutory right of gpped. Hearguesthat, under 812-302 (¢) (2) of the Courts
& Judicia ProcesdingsArtide, the Statemay apped find judgmentsonly. With this, the Court of Specia
Appedsagreed. Webder, 119 Md. App. a 596, 705 A.2d at 157. In addition, the petitioner rgjectsthe
Saescdamthat it hasacommonlaw right of goped inthiscase. Thetrid court had jurisdiction to hear
thetimdy filed motionfor recons deration, and thelegdity of the sentenceimpaosed, the petitioner argues,
may be addressed by either the doctrine of plain error or by theinherent power of an gppelate court to
correct eror. Next the petitioner arguesit was eror to hold thet thetria court had no authority to reduce
hissentence and impose asentence that waslawful a thetime of resentencing. Although the sentenceon
resentencing would not have beenlawful whenthe petitioner'sinitid sentencewasimposed, the petitioner
submitsthat, because resentencing took place after the effective date of therevisonto § 643B (), thetrid
court was not obliged to reimpose the mandatory sentence.

Also, thepetitioner maintainsthat Maryland Rule4-345 (b) givesthetria court broad discretion
to reviseadefendant's sentence; thus, the petitioner concludes on that bassaswell, that imposition of a

lesser sentence under the revised § 643B (@) was proper.



The Satearguesthat thepetitioner'sinitia sentencewasnot subject toreinterpretation, thet thetrid
court had no authority to reduce asentencelegdly imposed pursuant to mandeatory sentencing provisons,
amply becausethe L egidaure amended those provisonsto removethe qudifying conviction. Thisisso,
it argues, because § 643B (a), asamended, is, by itsterms, prospectivein operation, and dearly so,° and,
therefore, limitsthe court'sability toimpose morelenient sentences on those defendantsinitialy sentenced
before its effective date.

We must first decide whether the State may apped whenit dlegesthat the court exceeded its
authority in sentencing thedefendant. Thepetitioner maintains, relyingon Telak v. State, 315Md. 568,

556 A.2d 225 (1989), and Chertkov v. State, 335 Md. 161, 642 A.2d 232 (1994), that the State may

not. InTdak, weheldthat the State's gpped , pursuant to Maryland Code (1974, 1984 Repl. VVol.) § 12-
401(a)’ of the Courtsand Judicia Proceedings Article, filed morethan 30 daysafter thejudge rendered
averdict, wasuntimely. 315 Md. 568, 556 A.2d 225. There, the defendant was convicted of Driving

Under the Influence, but, notwithstanding that the defendant previoudy had been placed on probation

®Section 3, 1994 Maryland Laws, Chapter 712 provides:

“That the changes that are madeto Article 27, 8 643B of the Code by this Act shall
apply prospectively only to defendants who are sentenced after the effective date of this
Act and may not be construed to apply in any way to defendants who are sentenced
before the effective date of this Act.”

" That section provides:

“(@) Civil and criminal cases.--A party in acivil case or the defendant in a criminal case
may appeal from afinal judgment entered in the District Court. Inacriminal case, the
State may appeal from afinal judgment if the State alleges that the trial judge failed to
impose the sentence specifically mandated by the Code. In acriminal case, the
defendant may appeal even though imposition or execution of sentence has been
suspended.”




beforejudgment, in violation of Maryland Code (1957, 1984 Repl. VVol.) Art. 27,8 641(a)(2),? thetrid
court struck the guilty verdict and imposed probation beforejudgment. 1d. at 569, 556 A.2d at 225.
Rather than gppedling the court's action, the State filed amotion to correct anillegd sentence. Only after
that motion was denied did the Statefile an apped pursuant to § 12-401. By then, however, the 30 day
apped period had expired. The State argued thet its gpped wastimdy becauseit wasfiled within 30 days
of thedenid of itscollatera motion. Seeid. a 574, 556 A.2d a 228. Examining thelegidative higory of
88 12-401 and 12-302, wergjected the State's argument that the 30 day deadlinefor filing an apped
darted to run after the collatera motionstimely filed in the case had been decided. Concluding that an
order placing adefendant on probation beforejudgment... wasafind judgment inthe crimind casefor
purposes of appeal,”" id. at 577, 556 A.2d at 229, we stated:

"Thelanguage and the framework of Ch. 49 of the Actsof 1976 demongirate that the

gpped able order isthe order which imposesasanction upon the defendant and which

ordinarily representsadigpodtion of thecrimind case. Thefind judgmentinacrimina

cae condgsof theverdict and, except where thereis an acquittal, the sanction imposad,

whichisnormdly afineor sentence of imprisonment or both. Seeeg., Chrigianv. State,

309 Md. 114, 119, 522 A.2d 945 (1987); Jonesv. State, 298 Md. 634, 637,471 A.2d

1055, 1057 (1984); Sgma Repro. Hedlth Cen. v State, 297 Md. 660, 665, 467 A.2d
483, 485 (1983); Lewisv. State, 280 Md. 1, 4, 421 A.2d 974, 977 (1980); Langworthy

8Asrelevant, Maryland Code (1957, 1984 Repl. Vol.) Art. 27, § 641(a) (2) provided:
“(@(1)(1)1. Whenever aperson accusad of acrime pleads guilty or nolo contendereor is

found guilty of an offense, acourt exerciang crimind jurisdiction, if satisfied that the best
interests of the person and thewdfare of the people of the State would be served thereby,

and with thewritten consent of the person after determination of guilt or acceptance of a

nolo contendere plea, may stay the entering of judgment, defer further proceedings, and

place the person on probation subject to reasonable terms and conditions as
appropriate....

* * * *

“(2) Notwithstanding paragraph (1) of this subsection, a court may not stay the entering
of judgment and place a person on probation for aviolation of any provision of §
21-902 of the Transportation Article if the person has been convicted under, or has
been placed on probation under this section after being charged with aviolation of, 8
21-902 of the Transportation Article within the preceding 5 years.”



v. Sate 284 Md. 588, 596, 399 A.2d 578, 583 (1979). Anorder denying alater motion
to correct an illegal sentence is not the final judgment in the criminal case.”

Id. at 575-76, 556 A.2d & 228-29. Based on thisreasoning and citing Vdentinev. State, 305 Md. 108,

501 A.2d 847 (1985), overruled, Kanarasv. State, 357 Md. 170, 184, 742 A.2d 508, 516 (1999), the

petitioner arguesthat no right of apped would liefromthealegedly illegd granting of acollaterd maotion

such as the defendant's motion for reconsideration of sentence."®

°In Vaentinev. State, 305 Md. 108, 120, 501 A.2d 847, 583 (1985), we held that:

“The motion [to correct an illegal sentence] isin the nature of a collateral attack. An
appeal from its denial isnot adirect appeal from the original sentence. Therefusal of a
trial judge to correct an illegal sentence can only reach the appellate courts when the
procedures of the Uniform Post Conviction Procedure Act are followed.

“Thereisno denid hereof due process. The Post Conviction Procedure Act provides
meansfor litigating the propriety of the sentence and ultimate bridling by this Court, if such
be necessary, of arecacitrant judgewhorefusesto correct anillega sentence. Likewise,
thereisno denid of equd protectionto suchindividuas They havearight of direct gpped
when anillega sentenceisimposed a thetimeof origind sentencing, the sameright
accorded to the Stiate by [Sate ex rel.] Sonner [ v. Shearin], 272 Md. 502, 325 A.2d 573
[(1974)], and ultimately in Code (1974, 1984 Repl. VVol.) § 12-302(c)(2), Courtsand
Judicial Proceedings Article.”

Inoverruling Vaentine, this Court rejected the reason for its non-gpped ability holding - “theview that a
motion to correct anillegal sentence, authorized by Rule 4-345(a), isa‘ statutory remed[y] ... for
chdlengingthevaidity of incarcerationunder sentenceof ... imprisonment’ withinthemeaning of subsection
(e) of the Post Conviction Procedure Act, Art. 27, 8 645A(e),” Saev. Kanaras, 357 Md. 170, 183, 742
A.2d 508, 515 (1999) - noting,

‘“"amotion to correct anillegd sentenceisnot a'satutory’ remedy. Statutes are enacted
by the Generd Assambly of Maryland. TheMaryland Rulesare adopted by the Court of
Appeds. AstheWilson court noted, theMaryland Condtitution doesprovidethat rules
adopted by the Court 'shdl havetheforce of law until rescinded, changed or modified by
the Court of Appedsor otherwiseby law." Maryland Congtitution, Art. 1V, 8 18(a).
Nonethdess, thefact that the Maryland Rules havethe force of law doesnot meenthat a
ruleis a statute."’

Id. at 183, 742 A.2d at 515-16, quoting Valentine, 305 Md. at 123, 501 A.2d at 854 (Eldridge, J.
dissenting). Wehdd, overruling in the process, in addition to Vaentine, Harrisv. State, 241 Md. 596,
217 A.2d 307 (1966); Burley v. Sate, 239 Md. 342, 211 A.2d 714 (1965); Wilsonv. State, 227 Md.
99,175A.2d 775 (1961); and Brady v. State, 222 Md. 442, 160 A.2d 912 (1960), “that thelanguage
of thePogt Conviction Procedure Act doesnot precl ude an gpped fromadircuit court’ sruling under Rule
4-345." Id. at 184, 742 A.2d at 516.




The petitioner o relies on Chertkov, on which the State, interestingly, reliesfor the opposite
proposition. Inthat case, we held that the State's appedl pursuant to § 12 -302 (¢) (2) was improper
wherethe sentenceitsgpped chdlenged wasonedlowed by Maryland law. Atissuein Chertkov wasthe
trid court'smodification of asentence entered pursuant to awritten pleaagreement which contemplated
agpedific sentence. 335 Md. At 165, 642 A.2d a 234. After thedefendant had pled guilty and theagreed
sentence had been imposed, shetimely filed, pursuant to Maryland Rule 4-345 (b), amotion for
recons deration of that sentence. The court granted the motion more than 90 days | ater, after she had
served the unsuspended portion of the sentence, driking the previoudy entered guilty findingsandimposing
probation before judgment. 1d. at 165, 642 A.2d at 234. On gpped, the State argued that the court's
modification of the sentence was an extrgjudicial act, in that the court failed to impose a sentence

speaificaly mandated by the Code. Id. a 166, 642A.2d & 234-5. Reecting that argument, we explained:

“Thetrid court sentenced the petitioner in accordance with the parties pleaagreemen.
That sentencewasnot illegal and, hence, the State, could not dlege at thet time, “thet the
trial judge failed to impose the sentence specifically mandated by the Code, or in
conformity withtheMaryland Rulesof Procedure”  Theat dlegation could only havebeen
mede after thetrid court modified thesentence. That occurred long after the gpped time
for challenging the original sentence had expired.”

Id. at 168, 642 A.2d at 235.

A decisvefactor in our decigon in Chertkov, asthe State points out, was that the sentence being
appededintha case, "fdl within the permitted range of sentencesfor the particular offense but for the plea
agreament, themodified sentence would beimmunefrom attack onillegdity grounds” 1d. a 170,642 A.2d

at 236. On that point, we said:

“[S]ection 12-302(c)(2) ‘ specifig[d] thetype of illegdity which must be dleged for the
Stateto beentitled to gpped.’ Telak, 315Md. at 574,556 A.2d at 228. Anditdidso
dearly and unambiguoudy; whenit referred to afailureto imposethe sentence spedificaly



mandated by the Code, it was not referring to the Maryland Rules or anything € se other
than the gatutory law of this State. Thereis no judtification, therefore, for expanding the
meaning of section 12-302(c)(2) to encompass more.”

Id. at 169, 642 A.2d at 236.

Thecasesubjudiceisidentica tothefactud posturein Chertkov and diginguishablefromthat in
Tdak inacritica respect. Here, the collaterd mation, the mation for recond deration, was granted, and
resulted intheimpogtion of anew sentence. Therefore, unlikethe casein Tdak, thiscase doesnot involve
an gpped fromthedenia of suchamation. AstheState pointsout, “the action of thetria court served
to dter the sentence previoudy imposed upon [the petitioner].” This Court has recognized that the
modification of adefendant’ s sentencerevisesthefind judgment previoudy entered, athough it doesnot

result intheentry of awholly new judgment. See Johnsonv. State, 274 Md.29, 41, 333 A.2d 37, 43-44

(1975). Assessment of anew sentence resurrectsthe pendty portion of ajudgement; it replacesthe prior

sentence. Thenew sentence"imposad asanction upon the defendant and ... representsadigpogtion of the
cimind cae"" Teak a 575, 556 A.2d 228. Thus, the sentenceimposad asaresult of the granting of the
moation for reconsderation isthe gppedlable order, and the State, under 8 12-302 (), properly and timey

filed its appeal .*°

©Thisis consistent with the State’ s position, that it is entitled to appeal under § 12-302 (c) (2),
since it is challenging whether, under the circumstances and in light of the provision of Section 3, 199«
Maryland Laws, Chapter 712 that “the changes that are made to Article 27, § 643B ... by this Act shall
apply prospectively only to defendants who are sentenced after Oct. 1, 1994 and may not be construed
to apply in any way to defendants who are sentenced before Oct. 1, 1994,” the sentence on
resentencing is one “specifically mandated by the Code.” Contrasting the factual posture of Telak wit
that of the case sub judice and noting that this Court in Cardinell v. State, 335 Md. 381, 396, 644 A.2d
11, 18 (1994), referred to the trial court’s modified sentence as afinal judgment, the State submitted
that “the action of the trial court served to alter the sentence previously imposed upon Webster.
Therefore, the court’ s action constituted a final judgment for purposes of appeal under the statute.”

' |n Cardinell v. State, 335 Md. 381, 387, 644 A.2d 11, 14 (1994), after confirming that §12-
302 (c)(2), applying only to final judgments, did not codify aright of the State to appeal an illegal
sentence, we held that the State enjoyed a common law right to appea where thetrial court modified a
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Because we conclude that the State has aright of direct apped, we do not reach, or address, its

dternaive argument that, under Cardingll v. State, 335 Md. 381, 644 A.2d 11 (1994)," the State hasa

common law right of appeal.
[I.

We now address whether the L egidature intended that the mandatory sentencesimposed in
accordance with 8§ 643B (a) beforeitsamendment beinviolate notwithstanding that amendment and its
purpose. The purpose of amending 8 643B is stated in a Committee Note, as follows:

“[ Theddetion of daytime housebresking fromthedefinition of ‘ crimeof violence'] isa

subgtantive changethat isintended to enhancethefarnessand uniformity of sentencing

practicesinthe State. The Committee believesthat the mandatory minimum sentences
edtablished in thissection should be gpplicable only to crimesagaing personsor crimes

thet directly involveathrest to humanlife. Inaddition, the ddetion of thecrime of daytime

housebreakingisalogical changebecausethishill diminatesthe distinction between

daytime and nighttime houssbreeking and doublesthe pendty for thisoffense. Seenew

829. Under Section 3 of thishill, thischange will gpply prospectively to casesinwhich

adefendant is sentenced after the effective date of the bill.”

Lawsof Maryland (1994) 3158-59. Also of critica importance isthe meaning of § 3 of Chapter 712,
providing “that the changesthat aremadeto Article 27, 8 643B of the Code by thisAct shall apply
progpectively only to defendants who are sentenced after the effective date of this Act and may not be
construed to gpply inany way to defendantswho are sentenced beforethe effective date of thisAct,” in
particular, theword, “sentence.” That is aquestion of statutory construction.  The applicability of

Maryland Code (1957, 1996 Repl. Vol.) Art. 1, § 3,“ the general savings clause, to thiscase must be

sentence contrary to aMaryland Rule.
2 Maryland Code (1957, 1996 Repl. Vol.) Art. 1, 83 provides:

“The repeal, or the repeal and reenactment, or the revision, amendment or

consolidation of any statute, or of any section or part of a section of any statute, civil or
criminal, shall not have he effect to release, extinguish, alter, modify or change, in whole
or in part, any penalty, forfeiture or liability, either civil or criminal, which shall have
been incurred under such statute, section or part thereof, unless the repealing, repealing
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consdered aswdl. Weshdl hold that the Legidature did intend for the modified statute to apply to dl
sentences occurring after its effective date.
a
The paramount object of Satutory condruction isthe ascertainment and effectuation of theredl
intention of the Legidature. Lewisv. State, 348 Md. 648, 653, 705 A.2d 1128, 1131 (1998); Gordon

Family Partnershipv. Gar on Jer, 348 Md. 129, 137, 702 A.2d 753, 757 (1997); Harrisv. State, 344 Md.

497, 510, 687 A.2d 970, 976, cert. denied, sub nom. Koenig v. Maryland, 552 U.S. 1017, 118 S.Ct.

605, 139L. Ed.2d 492 (1997). Theprocessof datutory condructionissraight-forward and, whenthe

dauteisclear and unambiguous, requiresresort only to thewords of the datute. Blitz v. Beth Issac Adas

|srael Congregation, 352 Md. 31, 39, 720 A.2d 912, 916 (1998). When that isthe case - when, giving

thewords of the satutetheir ordinary and naturd meaning, see Gardner v. State, 344 Md. 642, 647-48,

689 A.2d 610, 612-13(1997), themeaning of the Satuteisdear - and that meaning isconsisent with both
thebroad purposesof thelegidation, and thespedific purposeof theprovisonbanginterpreted, the search
for legidativeintentisat an end. Lewis, 348 Md. a 653, 705 A.2d a 1131. Onthe other hand, where
the meaning of the plain language of the satute, or the languageitsalf, isunclear, "we seek to discern

legidativeintent from surrounding circumstances, such aslegidative history, prior caselaw, and the

and reenacting, revising, amending or consolidating act shall expressly so provide; and
such statute, section or part thereof, so repealed, repealed and reenacted, revised,
amended or consolidated, shall be treated and held as still remaining in force for the
purpose of sustaining any and all proper actions, suits, proceedings or prosecutions,

civil or criminal, for the enforcement of such penalty, forfeiture or liability, as well asfor
the purpose of sustaining any judgement, decree or order which can or may be

rendered, entered or made in such actions, suits, proceedings or prosecutions imposing,
inflicting or declaring such penalty, forfeiture or liability.”

In State v. Johnson, 285 Md. 339, 345, 401 A.2d 876, 879 (1979), we interpreted this provision “as
saving any penalty, forfeiture or liability incurred under a statute which is subsequently repealed or
amended unless the repealing act expressly provides otherwise.”
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purposes upon which the statutory framework wasbased.” 1d. at 653, 705 A.2d a 1131. We have
explicated the rules applicable when resort to surrounding circumstances is required:

“When the words of a statutory provision are reasonably capable of more than one
meaning, and we examinethe circumstances surrounding the enactment of alegidative
provisoninan effort to discern legidaiveintent, weinterpret the meaning and effect of the
languagein light of the objectives and purposes of the provison enacted. Garglianov.
State, 334 Md. 428, 435, 639 A.2d 675, 678 (1994); see Kaczorowski v. City of
Bdtimore, 309 Md. 505, 513-16, 525 A.2d 628, 632-33 (1987). Such aninterpretation
must be reasonabl eand consonant with logic and common sense. Armdeadv. Sate, 342
Md. 38, 56, 673 A.2d 221, 229 (1996). In addition, we seek to avoid construing a
datutein amanner that leadsto anillogica or untenable outcome. Greco, 347 Md [423)]
420, 701 A.2d [419,] 422 [(1997)]; Fraternd Order of Policev. Mehrling, 343 Md. 155,
174, 680 A.2d 1052, 1062 (1996).”

Id. at 654, 705A.2d at 1131. Whilewehave defined “ambiguity” as* reasonably capable of morethan
onemeaning,” Grecov. State, 347 Md. 423, 429, 701 A.2d 419, 421 (1997), we have dso recognized
that "[l]anguage can beregarded asambiguousin two different respects. 1) it may beintrinacaly undear
.. Or 2) itsintringc meaning may befairly dlear, but its goplication to aparticular object or cdrcumstance

may be uncertain.” Gardner v. State, 344 Md. 642, 648-49, 689 A.2d 610, 613 (1997), quoting

Bernhardt v. Hartford Firelns. Co., 102 Md.App. 45, 54, 648 A.2d 1047, 1051 (1994) (quoting Town

& Country v. Comcast Cablevison, 70 Md.App. 272, 280, 520 A.2d 1129, 1132, cert. denied, 310 Md.

2,526 A.2d 94 (1987)). Thus atermwhichisunambiguousin one context may beambiguousin another.

SeeSullinsv. Alldate, 340 Md. 503, 508, 667 A.2d 617, 619 (1995); Tucker v. Freman'sFund Ins. Co.,

308 Md. 69, 74, 517 A.2d 730, 732 (1986).
Anambiguity inacrimind pend datute, in accordancewith therule of lenity, ordinarily isto be
condrued againg the Stateand in favor of the defendant. See Gardner, 348 Md. a 651, 689 A.2d a 614;

Wynnv. Stae, 313 Md. 533, 539, 546 A.2d 465 (1988); Johnsonv. State, 75 Md.App. 621, 631, 542

A.2d 429, cert. denied, 316 Md. 675, 561 A.2d 215 (1988).  In other words, courts are prohibited from
extending “ punishment to casesnat plainly withinthelanguage” of thedatute. Statev. Archer, 73Md. 44,
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57,20A. 172,172 (1890). SeeGargliano, 334 Md. at 437,639 A.2d a 679. For theruleof lenity to
be gpplicable, the gatute being interpreted need not itsalf be apend Satute; what isrequired isthat the
interpretation given the gatute have asgnificant impact on the sentence that the defendant recaives. See

Maryland House of Correctionv. Felds 348 Md. 245, 267, 703 A.2d 167, 178 (1997) (gpplying therule

of lenity in construing a statute dealing with good-conduct credits).
b.

At the outset, we must decide whether the generd savings clause gppliesto thecasesub judice.
The State maintainsthat it does gpply and, therefore, “the gpplicable pend law continuesto bethat which
wasineffect a thetimeof sentencing.” Accordingly, it concludesthat thetrid court had no authority to
modify the petitioner’ smandatory sentence. The petitioner, on the other hand, arguesthat the generd
savingsclauseisingpplicableby itsvery terms. Acknowledgingthat it providesthat, inthe abosenceof a
provisonintherevised Statute so providing, arevison of astatutewould not affect any pendty dreedy
incurred, the petitioner submitsthat isthe Stuation here, that the revising datute “ expresdy so provides.”
He pointsout that § 3 of Chapter 712 expresdy savesthe mandatory sentence under the prior satute only
in the case of those defendants who were sentenced before October 1, 1994.

Itisdear that the Legidature sintent wasthet theamendment dd eting daytime housaregking from
thelist of crimesof violencein 8 643B “gpply progpectively only.” 1t went on, however, to definewhet it
intended by useof theterm* prospective’” and it did o by referenceto when the defendant was sentenced -
if the defendant was sentenced beforethe effective date of theact, the sentenceimposed at that timewas
“saved,” the amendment would have no gpplicatility to him or her, but if the defendant was sentenced after
the effective date of the act, theamendment would gpply and the defendant’ ssentencewould so reflect.
Sncethe Legidature made progpectivity to depend upon the date of the defendant’ s sentenaing, the critical
question is the meaning of the word, “sentence,” as used in § 3 of Chapter 712.

13



C.

The meaning of “sentence” in the criminal context isclear - it refersto the act of the court in
ppronouncing sentence, announcing the sanction that isbeing imposed on the defendant. It isthat part of
thefina judgment that postdates the rendition of averdict of guilty. But atrid court may modify a
sntence. SeeMaryland Rule4-345 (b),® which givesaCircuit Court “revisory power and control over
asentence upon amotion filed within 90 daysafter itsimpogtion ... (2) ...whether or not an apped has
beenfiled.” That raisesthe question of how the court’ s action in modifying asentenceis characterized,
aquestion that we must address because the answer is reevant to the congtruction of 8§ 3, Chapter 712.
If amodification of sentenceisaresentencing and, thus, asentencing, 8 3 isambiguous- the Satute does
not purport to diginguish between initid sentencings and those occurring after modification of aprevioudy
imposad sentence- thusimplicating theruleof lenity.  Inthat event, therule of lenity would mandatea
construction in favor of the petitioner and against the State.

Although it has not before confronted thisissue, this Court has addressed the effect of a
modification of sentenceinvariouscontexts. InGrecov. State, 347 Md. 423, 701 A.2d 419, thisCourt

held:

13 Rule 4-345 (b) provides:

“(b) Modification or Reduction --Time for. The court has revisory power and control
over a sentence upon amotion filed within 90 days after itsimposition (1) in the District
Court, if an appeal has not been perfected, and (2) in acircuit court, whether or not an
appea has been filed. The court may modify or reduce or strike, but may not increase
the length of, a sentence. Thereafter, the court has revisory power and control over the
sentence in case of fraud, mistake, or irregularity, or as provided in section (d) of this
Rule. The court may not increase a sentence after the sentence has been imposed,
except that it may correct an evident mistake in the announcement of a sentence if the
correction is made on the record before the defendant |eaves the courtroom following
the sentencing proceeding.”

14



“Consonant with Rule 4-345(b), acrimind defendant may filearequest for modification
or reduction of sentencewithin 90 days of theimpodtion of that santence. If thesentenaing
court grantsamotion for modification and reducesthe sentence, thissubsequent sentence
then becomesthe effective sentence. SeeMadisonv. Sate, 205 Md. 425, 435, 109 A.2d
96, 100-01 (1954) (concluding that amoation to modify must betimely in order to “srike
out’ theorigina sentence); Hurwitz v. State, 200 Md. 578, 581, 92 A.2d 575, 576
(1952) (*On motion of appellant, this sentence was stricken out, and he was
resentenced....”); Czaplinski v. Warden, 196 Md. 654, 655-56, 75 A.2d 766, 766-67
(1950) (noting that the origina sentence‘ wasreconsidered and strickenout ... and the
gpplicant wasre-sentenced’); Callinsv. State, 69 Md.App. 173, 193, 516 A.2d 1015,
1025 (1986) (* Theeffect of themodified or darified sentencewasto srikeout the[initid]
sentence and any infirmity attaching toiit.”), cert. denied, 308 Md. 572, 520 A.2d 1328
(1987). Thus, areimpostion of sentencein these circumstancesisthe equivaent of an
‘impogition’ [of] sentenceunder Maryland Rule4-345(b). Accordingly, wehold that
when asentencing court grantsatimely request for modification or reduction of sentence,
the defendant may fileanother request for modification or reduction of sentencewithin 90
days of the date of the subsequent imposition of sentence.”

Id. a 433,701 A.2d a 424. Theissueintha casewaswhether amaotion to modify asentencewastimely
if filed more than 90 days after the origind imposgition of sentence, but within 90 days of the granting of a
motion to modify the origind sentence. I1d. a 428, 701 A.2da 421. In answering that question, we
focusad on themeaning of “impogtion” asused in Rule 4-345(b), id., and rgected the State sdterndive
argumentsthat the unambiguous|language of therule contemplatesthat “ asentence can only be*imposad
once’ and that, if anbiguous, the higtory and purpose of theruleindicate that amotion to modify must be
filedwithin 90 daysof theinitid imposition of sentence, rather than asubseguent modification. 1d. &t 427-
28, 701 A.2d at 421.

Notingthat “[p]rior Maryland caselaw srongly suggeststhat the modification of asentence under
Maryland Rule 4-345(b) isan imposition of sentencefor the purposesof that rule,” id. at 429, 701 A2d

at 422, the Court discussed McDonadv. Stae, 314 Md. 271, 550 A.2d 696 (1988) and Callinsv. Sate,

321 Md. 103, 105, 581 A.2d 426, 427 (1990), appeal after remand, 326 Md. 423, 605 A.2d 130

(1992), concluding that they confirmed the suggestion. Greco, 347 Md. at 432, 701 A.2d at 423.

Moreover, it concluded that
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“Ininterpreting Rule 4-345(b), no sound basis exists to distinguish between the

reimpaosition of asentence subseguent to therevocation of probation, and therempogtion

of a sentence subsequent to the granting of a motion to modify the original sentence.”
Id. at 432-33, 701 A.2d at 423.

Thequestion presented in M cDondd waswhether “adircuit court’ sauthority to review, denovo,
aDidtrict Court’ srevocation of probation extend to ade novo determination of disposition.” There, a
judge of the Digtrict Court placed McDonad on probation, which the judge later revoked, directing
execution of the sentence originally suspended. 314 Md. at 273, 550 A.2d a 696-97. McDondd's
apped of therevocation of probetion judgment was heard de novo in the Circuit Court, which afirmed the
finding that she hed violated probation, but refusad her request for de novo hearing on dispogition, believing
that only dleged violationswere subject to denovoreview. Id. a 273,550 A.2d a 697. For thesame
reason, the court denied McDond d' sRule4-345 (b) mation for modification of sentence. 1d. a 284, 550
A.2da 702. TheCourt hedthat denovo review of aprobation violation in the Circuit Court extends
to digposition aswdl asto the determination whether theviolation occurred. 1d. & 277-78,550 A.2d at
699. Although that resolved the apped , we addressed McDona d' s contention that it waserror for the
Circuit Court to deny her mation for modification, conduding, conagent withitsholding, thet therevocation
of her probation returned McDondd to her origind sentencing status, with theresult that “*[bjecauseRule
4-345 (b) gppliesto any sentence, it must gpply to asentence whichisimposad following arevocation of

probation.”” 1d. a 284, 550 A.2d at 702, quoting Coley v. State, 74 Md. App. 151, 156, 536 A.2d 1166,

1169 (1988). The Court reasoned:
“Whether the hearing judgereimposestheorigind sentenceor imposesanew sentence,
the effect under Rule 4-345(b) remainsthe same; the 90-day period runsfrom thetime
any sentenceisimposed or reimposad upon revocation of probation, and the court retains
the authority to modify that sentence as the rule provides.”

Id. at 285, 550 A.2d at 702.
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Cdllinsinvalved theinterplay between the execution of aprevioudy suspended sentencefollowing
arevocation of probation and adefendant’ sright to review of sentence by athreejudge panel, see
Maryland Code (1957, 1987 Repl. Vol.) Art. 27, 88 645JA-645JG" and Maryland Rule 4-344.
Soedificdly, the question waswhether an gpplication for review of asentence by athreejudgepand filed
within 30 days of the order of aprevioudy suspended sentenceistimely. 321 Md. a 104, 581 A.2d &
426. Collinswas convicted of assault and battery and given aten year sentence, aportion of which was
suspended, infavor of aterm of probation. While on bail pending apped, he was convicted of another
offense, for which hereceived probation and, asaresult, hewasfoundinviolation of thefirst probation,
which then wasrevoked and the previoudy suspended sentencewasdirected to beexecuted. Id. at 105,
581 A.2dat 426. Theredfter, Collinssought review of that sentence by athreejudge pand, by filingan

gpplicationtherefor within 30 daysof theorder directing execution of sentence. Thegpplicationwas

“Maryland Code (1957, 1987 Repl. Vol.) Art. 27, 8 645JA, as relevant, provides:

“(@) Unlessthe sentence was imposed by more than onetrial judge, every person
convicted of acrimeby any trid court of this State and sentenced to serve, with or without
suspension, atotal of morethan two yearsimprisonment in any pend or correctiond
inditution inthis State shdl be entitled to have the sentence reviewed by apand of three
or moretrid judges of thejudicia circuit in which the sentencing court islocated.
However, aperson has no right to have any sentence reviewed more than once pursuant
tothissaction. Natwithgtanding any rule of the Court of Appedsto the contrary, thejudge
who sentenced the convicted person shdl not be one of themembersof thepand, but if
he so desires he may sit with the panel in an advisory capacity only.”

BMaryland Rule 4-344 provides, in part:

“(a@) Application--When Filed. Any application for review of a sentence under the
Review of Criminal Sentences Act, Code, Article 27, 88 645JA- 645JG, shall befiled
in the sentencing court within 30 days after the imposition of sentence or at alater time
permitted by the Act. The clerk shall promptly notify the defendant's counsdl, if any,
the State's Attorney, and the Circuit Administrative Judge of the filing of the
application.”
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denied onthebassof a“finding that the gpplication wasuntimely, it not having been filed within 30 days
of theorigind imposition of sentence. 1d. a 105-06, 581 A.2d a 426-27. The Court of Specid Apped's
having afirmed, Callinsv. State, 77 Md.App. 456, 550 A.2d 743 (1988), this Court reversed.  Although
recognizing thet thereisno right to morethan one sentencereview by athreejudgepand, see § 645JA (a),

citing McDondd and Caley, whilenating that “impagtion of sentence’ meansthe samein both Rule4-344

and Rule4-345,id. a 109, 581 A.2d a 428, it held that “the legidature intended to dlow sentence review
ather followingtheimpogtion of theorigind sentenceor following the[order directingtheexecution] of a
previoudy sugpended sentence” Id. Aswedid inMcDondd, see 314 Md. a 284, 550 A.2d & 701, the
Court adopted asrationdewheat theintermedi ate gppellate court said in Coley, 74 Md. App. & 156, 536

A.2d a 1169 (quating Brown v. State, 62 Md.App. 74, 77,488 A.2d 502, cert. denied, 303 Md. 42, 491

A.2d 1197 (1985)):

“when a probation is revoked, the hearing court isreturned ‘to the same position it

occupied & theorigind sentencing of the defendant with one exception; the court may not

Impose asentence greeter than that which wasoriginally imposed and suspended.” 1t

followsthat if an order revoking adefendant's probation returnsthe hearing judgeto the

origind sentencing Satus, then any sentence S0 imposed must havethe effect of anorigind
sentence.”
321 Md. at 110, 581 A.2d at 429.
d.

Fromtheforegoing, itisclear that, a best, 8 3 of Chapter 712 isambiguous, requiring goplication
of theruleof lenity. ThisCourt hasinterpreted “ sentence’ to refer to theinitia imposition of sentence,
fallowing therendition of theverdict, aswell asto theimpostion of sentencefollowing amodification of
sentence. TheLegidatureis presumed to haveacted with knowledge of that fact. See Statev. Sowell,

353Md. 713, 725, 728 A.2d 712, 718 (1999); Sate v. Wiegmann, 350 Md. 585, 606, 714 A.2d 841,

851 (1998); Giffinv. Crane, 351 Md. 133, 154, 716 A.2d 1029, 1040 (1998), Rommv. Hax, 340 Md.
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690, 698, 668 A.2d 1, 4 (1995). Had itsintent been otherwise, the L egidature could have avoided
the ambiguity by defining prospectivity using another marker or by making it apply only
to defendants “initially sentenced” after the Act’ seffective date. It follows, therefore, that
the judgment of the Court of Special Appeals must be reversed.

Thisresult isconsstent with the Legidature’ sintent as expressed in the Committee Note - to
enhancethefarnessand uniformity of sentencing practicesand to limit the mandetory minimum sentences

of §643B (C) only to crimes againgt personsor crimesthat directly involve athreat to humanlife® As

181t has always been the case that Maryland Code (1957, 1992 Repl. Vol.) Art. 27, § 643B
and the mandatory minimum sentences it prescribes apply only to crimes against persons or crimes tha
directly involve athreat to human life. See Statev. Taylor, 329 Md. 671, 675, 621 A.2d 424, 426
(1993); Hawkins v. State, 302 Md. 143, 148, 486 A.2d 179, 182 (1985); Minor v. State, 313 Md.

573, 576, 546 A.2d 1028, 1029 (1988).

Enacted in 1975, Art. 27, 8643B was added to the Crimes and Punishments Article “(f)or the
purpose of requiring the imposition of a mandatory sentence of life imprisonment for any person
convicted ...subsequent to that person having served three separate terms of imprisonment...."” See
1975 Md. Laws, Chap. 253, Preamble. Originally, it consisted of only two subsections (Emphass
added):

“8643B.

“(a@) Asused in this section, the term “crime of violence” means abduction; arson,

kidnapping; murder; rape; and robbery; or an attempt to commit any of these offences.

“(b) Any person who has served three separate terms of confinement in a correctional

institution...as a result of three separate convictions of any crime of violence shall be

sentenced, on being convicted afourth time of a crime of violence, to life imprisonment
without the possibility of parole. Regardiess of any other law to the contrary, the

provisions of this section are mandatory.”

The crimes enumerated in § (@) indicate that the Legislature was concerned with those crimes with the
highest potential for violence. The statute was amended in 1977 by adding new sections (c) and (d),
providing “new and different alternatives for dealing with aggressive and violent offenders ...[and] a
minimum mandatory sentence for certain persons who have been convicted of three violent crimes.”
See 1977 Md. Laws, Chap. 678, Preamble.

Daytime housebreaking and other burglary-related offenses were added to the list of crimes of
violencein 1982. See 1982 Md. Laws, Chap. 479, where the legidative rationale was stated :

“Daytime housebreaking [was] elevated to violent crimes because it often becomes so,

especially when the breaker is confronted or trapped in the house by the owner or

police. Itisavery common and traumatic type of crime for which we felt increased

penalties were warranted for second and subsequent offenses, the same as for

abduction, arson, burglaries, kidnapping, murder, rape, robbery, RWDW, etc.”

19



we have seen, athough the L egidaturegave Chapter 712 a prospective effect, it chose, apparently
ddliberatdy 0, not to make it asolutely prospective, thus evidencing an intention thet not dl defendants
who committed daytime housebresking before the effective date of amended § 643B (c) would be subject
to themandatory minimum sentencesthat Satute prescribes. Asthepetitioner putsit, Chapter 712 “was
written to enable some defendants whaose principa crime predated October 1, 1994, to avoid the much
harsher punishment that prevailed at the time.”

Indeed, congtruing Chapter 712 asthe State urgeswill lead to unreasonableandillogica results,
which areincons stent with State sentencing practicesaswell. If the Stateis correct and adaytime
housebresking sentence onceimposad pursuant to § 643B (C) isinviolate, whether adefendant is subject
toamandatory minimum sentencewill depend on such vagaries asthe scheduling practices of thevarious
courtsof the State, thetiming of the sentencing hearingsor, even, theability of adefendant to delay or
avoid sentencing.  If the date of sentencing isetched in Sone, asthe State urges, adefendant who fallsto
gopear and isableto avoid cagpture until the effective date of the act would avoid the mandaory minimum
sentence, while the defendant who cooperates would not.

e

SeeHB 241 (1982). Inaccord with the legidative determination that daytime housebresking carried a
“risk of persond harm and [that individuasenjoyed)] theright to befree of intruson,” Satev. Davis, 310
Md. 611, 635, 530 A.2d 1223, 1235 (1987), wedeclined to reverse daytime houssbresking convictions
on groundsof digoroportiondity or crud or unusud punishment, on severd occasons Seeeg. Minor v.
State, 313 Md. 573, 546 A.2d 1028 (1988). Over time, legitimate concerns surfaced about the
disproportionate nature of the sentencesmeted out for daytime housebreaking convictionsand potentia
Eighth Amendment implications. See Davis, 310 Md. 611, 530 A.2d 1223.

Twelveyearslater in 1994, the Legidature changed its earlier decision regarding daytime
houssbresking by making both sylistic and subgantive changes to the Satutory laws governing burglary
and related offenses, thereby decreasing the minimum mandatory pendtiesthat recidivigs, such asthe
petitioner, would face. See 1994 Md. Laws, Chap. 712.
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Asit did in Greco, the State relies on Johnson v. State, 274 Md. 29, 333 A.2d 37, for the

proposition that areduced or reviewed sentenceisnot theimposition of anew sentence, aproposition thet
it maintainsthis Court has“expressy recognized.” At issueinthat case wastheinterpretation of Rule
764b2, the predecessor to Rule4-345 (b)."”  That issuewas presented on thefollowing facts. Johnson
was convicted of assault, for which he was sentenced to 5 yearsimprisonment. Although advised of the
right to do S0, rather than note an goped , hefiled amotion for reduction of sentence, thetrid judge having
indicated that hewould request apost sentencereport.  After recelving the post sentencereport, thetria
judge granted Johnson’ smation, reducing his sentencefrom 5to 4 years. Johnson then noted an apped,
chdlenging not themodified sentence, but the convictionitsdf. Thegpped wasdismissed asuntimely by
the Circuit Court for Bdtimore. Weaffirmed, holding that thetimefor apped ran from the date of the
judgment of conviction, rather than from the date of the maodification or reduction of thesentence. Wedso
stated:

“ Although the phrase"anew judgment of conviction' may havebeenimprecise, itisdear

fromareading of the section, and itsinterrdation to Maryland Rule 764 b 1, thet it pertains

merely to theentry of a'modified' or ‘reduced revised judgment and not to theentry of a

wholly new judgment.”
Id. at 41, 333 A.2d at 43.

In Grecov. State, 347 Md. 423, 701 A.2d 419 (1997), we responded to thisargument and, in

the process characterized the Johnson holding. Wergected the Sat€ sargument that Johnson undermined

YMaryland Rule 764b2 provided:

“2. In Open Court.

“A modification or reduction of sentence shall be made in open court and only after
notice to the defendant and the State's attorney. A new judgment of conviction, setting
forth the revised sentence and specifying the modification or reduction made, shall be
entered of record so that the docket entries reflect the action taken.”
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the Court’ scondusioninthat casethat reimpogition of sentence subseguent to thereduction of an origind

sentence is an imposition of sentence. Judge Raker for the Court explained:

“Theissuedecided in Johnson waswhether thegranting of amotion to modify asentence
tolled the 30-day period within which the defendant wasrequired tofilean goped. Id. a
30,333 A.2d at 37-38. TheCourt in that caserecognized that the granting of amotion
to modify or reduce asentence hed the effect of revising thejudgmentinacrimina case,
but did not create ‘ theentry of awholly new judgment,” and thus had no implication for
appeal deadlines. 1d. at 41-42, 333 A.2d at 43-44.

“Under Maryland law, afind judgmentinacrimina caseiscomprised of the verdict of
guilty, and the rendition of sentence. Middletonv. State, 318 Md. 749, 759, 569 A.2d
1276, 1281 (1990). Asrdated tothiscase, Johnson standsfor the propostion thet the
granting of amotion to modify or reduce asentence revisesafina judgment becausethe
origind sentence has been dricken, but thet find judgmentisnot ‘wholly new’ becausethe
underlying verdict of guilty remains unchanged.”

Id. at 432 n.4, 701 A.2d at 423 n.4. That explanation applies equally to the case sub judice.

JUDGMENT OF THE COURT OF SPECIAL
APPEALSREVERSED; CASEREMANDED
TOTHAT COURT WITH INSTRUCTIONS
TOREINSTATETHE JUDGMENT OF THE
CIRCUIT COURT FOR HOWARD
COUNTY. COSTS TO BE PAID BY
HOWARD COUNTY.
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