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Headnote:

Wehold that, under the circumstances of thiscase, thetrid court erred in rendering a
competency determination without affording an opportunity for petitioner to present
evidence, once petitioner dleged that she wasincompetent to and triad. Pursuant to
Maryland Code (1982, 2000 Repl. VVal.), section 12-103 of the Hedlth-Generd Article,
once an accused dlegesincompetency to stand trid, atrial court isrequired to makea
determination asto the accused’ s competency to stand triad based onthe evidence on
therecord. Whilewe do not say that aforma hearing on the meritsisrequired in adl
arcumstances, we do hold that when adefendant alegesincompetency to sandtrid and
thereisno evidencein the record asto the defendant’ sincompetency to stand trid,
asopposed to aproffer, an accused must be afforded an opportunity to present evidence
uponwhichavaid determination canbemeade. Althoughthetria court had no automatic
obligation to grant petitioner’ smotion for amental examination upon her proffer, once
petitioner’ scompetency to Sandtria wascdledinto question, asitwasby themation, the
trial court then had an affirmative duty to determine petitioner’ scompetency based on
evidenceintherecord. Under thefactsof thiscase, thetrid court had no basisfor finding
that an examination was or was not necessary because there wasno evidenceinthe
record upon which adetermination could bemade nor was any opportunity afforded to
petitioner to present such evidence. Judgment of the Court of Specid Appedsreversed,
case remanded to that court with indructionsto vacate the judgment of the Circuit Court
for St. Mary’s County and remand the case to that court for a new trial.
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Petitioner, BonnieRobertsA/K/A Bonniel gbd -Perbaksh A/K/A BonnieElaineSingington,' was
charged withfirst degreemurder and related offensesin the degth of Dr. Stephen Olowu. Prior tothetrid,
petitioner, through her atorney, filed aMotion to Request Mental Examination, which thetria court denied
without ahearing. A jury, sttingintheCircuit Court for St. Mary’ s County, convicted her of second
degree murder and use of ahandgun in thecommission of afelony. Shewas sentenced to consecutive
termsof imprisonment of twenty and ten yearsrespectively. Petitioner appeded to the Court of Specid
Appeds, which afirmed her convictionsin an unreported decison.? She presentstwo questions, for which
we have granted awrit of certiorari:

1. Did thetrid Court e in denying, without ahearing, amation for examination
of the defendant for competency to stand tria where the motion included a proffer

sufficient to overcome the presumption of competency?

2. Did the Court of Specid Appedsear infinding afalureto pressrvetheissue
and that the trial judge was correct in applying the “Hillmon Doctrine”?

Weanswer thefirg questioninthe affirmative. Wetherefore reversethe decison of the Court of Specid
Apped sandremand the caseto that court with indructionsto vacate thejudgment of the Circuit Court for
S. May’sCounty and remand the caseto that court for anew trid. Becausewe answver petitioner’ sfirst
question in the affirmative and accordingly vacatethe decison of thetrid court, itisunnecessary for usto

address petitioner’ s remaining gquestion.

! Petitioner has been known under numerous aliases.

? The questions presented to the Court of Special Appeals were:

1. Didthetrid court err in denying Appdlant’ smotion for acompetency evaudtion?

2. Did thetrial court err in admitting prejudicial testimony?

3. Didthetrid court err in overruling the oljectionsand denying the midtrial madein
response to arguments made by the prosecutor during closing argument?



|. Factsand Background

Thefacts of the underlying case are ashizarre asthey aretragic. Thebascfactsareasfollows
(1) onduly 28, 1996, Dr. Stephen Olowu wasfound deedin petitioner’ shome on S. George' sidand; (2)
the causeof desthwasdeterminedtobe* asingle, close-range, through-and-through gunshot wound [to
the] chest”; and (3) the gun usad in the shoating bel onged to petitioner and, according to some accounts,
wasfoundlyinginthevicim'shand. During thetrid, the defense counsdl argued that Dr. Olowu must have
accidently shot himsdlf while cleaning the gun, while the State contended that petitioner murdered Dr.
Olowu and staged the crime sceneto look like an accident. Thefollowing isasummary of witness
testimony.

Onthe morning of July 28, 1996, Mr. Joseph Vernon Moore® drove to petitioner’s house on
Thomas Road on St. George' sldand in Piney Point, Maryland to collect payment for cutting grass.
Petitioner came out the rear door of her home and taked with Joseph Moore. After abrief conversation,
Joseph Mooreleft the premises and returned gpproximetdly fifteen to twenty minutes|ater with hisbrother,
Mr. CharlesR. Moore. Upon their return, petitioner again exited the house through the rear door and
proceeded to write them acheck for $100 for cutting the grass on her property. Petitioner then entered
the house to get a second check to compensate the brothers for future lawn care.

Within oneto two minutes, petitioner exited the house again and asked Joseph Mooreto comeinto
the house. Hetestified that:

And she come out of the back, come to the back door, and she said, Vernon,

% Josgph Vernon Mooreisreferred to throughout thetria transcripts and record as Joseph Moore,
Amos Moore, and Vernon Moore. For the sake of clarity, we will refer to him as Joseph Moore.
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comehereaminute. | said what' sthematter. Well, just come here. Well, thewoman
wasjud acting like shewasgoing out of her mind, to my opinion. Just So upset, you know.
And | till didn’'t know, | thought the dog had bit her.
Joseph Moore continued to describe Ms. Roberts demeanor in his testimony:
Alll saw her dowasarying. ... Sheactedtarible just likeshe' s like, you know,
liketheworld blowed up. Very, very upst. ... Shesad— onewordshesad, “I’'mso
sorry” about twelvetimes | guess. “I’m so sorry, I’'m so sorry.”
Joseph Moorefurther tedtified thet hefollowed petitioner into the housewhere he saw aman lying onthe

floor. Ashe gpproached thevictim’ sbody, henoticed agun and two “piles’ of “purple, bluish” blood.

The Moore brothers then went across the street to Ms. Sumali Hinckley and Mr. Joseph W.
Suchinsky’ shouseto call for help. When they arrived, they explained to both Ms. Hinckley and Mr.
Suchinsky that therewas an emergency at petitioner’ shouse. Mr. Suchinsky testified thet thetimewas
approximately 1:00 to 1:30 p.m. Hethen dialed 911, reported the shooting, and the four of them
procesded to petitioner’ shouse. Mr. Suchinsky testified thet upon arriving a petitioner’ shouse“you could
seethat [petitioner] wasemotiondly disturbed” and that petitioner “wasleaning over, holding onto the
railing of the porch, and her knees seemed to be buckling.” Ms. Hinckley testified that when she arrived
a petitioner’ shouse, petitioner was sweety and nervous. When petitioner asked for aglass of water, Ms.
Hinckley entered petitioner’ shouseto get aglassof water and saw thebloodied victim laying onthefloor.
Immediately thereafter, Mr. Suchinsky entered the houseto get petitioner achair and so saw thevictim.

Ms Hinckley and Mr. Suchinsky testified that they recognized the dead man laying onthefloor of
petitioner’ shouse. Both of them recalled seeing petitioner and thevictim at petitioner’ shouseemptying
groceriesout of ared jeep the previous afternoon at approximately 4:00 p.m. Ms. Hinckley also
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remembered seeing thevictim again on Sunday, July 28, 1996, at gpproximately 10:30-11:00am. on
petitioner’ s property.

Shortly theresfter, three separateemergency responsepersonnd arrived.* All threetestified that
when they entered the home they found the bloodied victim laying on thefloor. Collectivey, they noted
that: (1) therewas alarge quantity of blood on the floor and on the victim; (2) the blood had soaked
through both the rug the victim waslaying on and his shirt; (3) thet the blood was adark red and purplish
color and was no longer flowing from thevictim; (4) the victim’ sbody was cold to the touch, dthough it
wasquitewarm in the house; and, (5) therewasagun and gun cleaning rod laying inthevicinity of the
vicim. The general consansusamong the three gentlemen wiasthat the victim was dreedy dead when they
arrived on the scene.®

Testimony concerning crime scene analysis was provided by John M. Roeder, acrimelab
technicanwiththeSt. Mary’ sCounty Sheriff’ s Department, and Joseph Kopera, a firearms, tool mark,
ballistics expert with the Maryland State Police Crime Lab. Mr. Roeder, who arrived on the scene
between 3:00 and 3:30 p.m., tetified that “[f]hewegpon waslayingin thehand. Itlooked likeithed ether

— it could have ether falen into the hand or it could have been placed inthe hand.” Mr. Roeder dso

* Mr. Kenneth E. Shepard, amember of the Vdley Lee Fire Department, responded to the scene
within minutes of the call; Corpora Edward Willenborg, of the . Mary’ s County Sheriff’ s Departmernt,
arrived a the scene a approximately 2:30 p.m.; and Harry Koehler, an ambulance attendant, arrived at
the scene at approximately 2:35 p.m.

> Apparently, during thetrid, therewas debate asto exactly when the victim was shot. Josgph
Mooretedtified thet he did not hear agunshot while hewaswaiting in petitioner’ syard. InJune 1998, in
order to determine whether agunshot would have been heard, the wegpon wastest fired in petitioner’s
home. It was heard outside by both Joseph Moore and Officer John Horne.
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testified that he conducted a gunshot residue test® on the victim that was inconclusive.
Thetrid court accepted Mr. K operaasan expeartinthefid d of balitics firearmidentification, and
gunpowder residue. He described the weapon found in the victim’ shand asa .380 cdiber Beretta
smiautomaticpistol.” Hetetified thet thegun had no defectsand thet the spent bullet and cartridgecasing
found at the scenehad been fired from the gun. When discussing thegun’ ssafety features hetestified thet
the gun had ahammer block, and that it would nat firewithout amegazineinsarted. Additiondly, it would
not dischargeif dropped. He concluded that the gun had been perpendicular to the victim when it was
fired. Mr. Koperadso examined the shirt taken from thevictim. He detected gun powder resdue onthe
shirt, however, he concluded that becausethe shirt did not haveahaleinit, thet the shirt must have been
open a thetimeof shooting. Basad on this powder resdue, Mr. Kopera determined that the gun was six
totwdveinchesfrom the shirt whenfired but thet the actud disance from thevictim would have depended
on how theshirt wasbeingworn. Hisrationaewassupported by tesimony from Dr. MargaritaA. Kordl,
Assgant Medica Examiner fromthe Officeof the Chief Medica ExaminerinBatimoreCity. Shetedtified
that stippling® on thevictim’ sskinindicated that the wegpon wasfired from adoserange. Although she
wasunableto determinethetimeof death, shethought that the victim only survived “aminuteor o’ after

the shooting.

® During histestimony, Mr. Roeder described agunshot residuetest as“atest using chemicasto
seeif aperson had fired aweapon.”

" Itwasdtipulated at trial that petitioner purchased the handgunin 1985 and thegun cleaning kit
on the weekend of the shooting.

8Dr. Kordl| tedtified that “[S)tippling isburned and unburned powder that sticksto thetarget if the
gun is shot close enough to the target.”
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Ms Shari Jonestedtified that shehad been involved in ardationship with the victim, Dr. Owolu,
snce 1993, that they lived in Connecticut together, and that he wasthe father of her child. Ms. Jones
further tedtified that she had recaived acall from petitioner on June 26, 1996, in which the stated purpose
of thecdl wasto confirmtheexisence of Shari Jones. Inthat conversation, petitioner sated that “ shewas
[Dr. Olowu' g wife and thet shewasn't going to, you know, just go away. That she had rights, thet hewas
goingtoexercsetheserights” Ms Jonesasotedtified that thevictimtold her afew daysprior to hisdeath
that hewanted to goto Maryland to tell petitioner that their rel ationshipwas“over” and “that shewould
havetoleavehimdone” HelefttdlingMs Jonesthat hewould beback on Saturday. Ms. Jonesfurther
tedtified that shewas not aware that July 28 was petitioner’ shirthday or that thevictimwasgoingto St.
George' s Island with petitioner.

[I. TheTrial

Petitioner was subsequently arrested and brought to trial for the murder of Dr. Owolu. On
February 25, 1999, prior to thefirst motions hearing, petitioner’ sattorney filed aMation to Request Mentd
Examination with the Circuit Court for St. Mary’s County. The motion provided:

1. Ms Robertshashad along history [of] Psychiaric problems. Although there
has been no history of any violence on her part, Ms. Roberts had been evaluated and
treated by a number of physicians and found not to be competent.

2. Counsd hasbeenincommunicationwith her physdansand her former atormey
whoresdeand practicewithinthe Washington [D.C.] area. Theinformation counsd has
received from the aforementioned individual s raises a question as to the issue of
competency. Although counsd hashad, and continuesto have, difficulty communicating
with Ms. Roberts, it appearsthat her memory for recent and remote events seems

somewhat mixed. Her judgment and insight appear unclear at thistime.

3. Both of Ms. Roberts physicians believe that she should beplacedina
psychiatric hogpital where she can receive adequate treatment. However, snceshehas
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been housed a the St. Mary’ s County Detention Center, Ms. Roberts, through counsd[ ]
asksthis Court toissue an order that she be evauated by asuitablelicensed or certified
examiner at the expense of the [S]tate.

4. Counsd bdievesthat thisexaminationisvery necessary and should bedoneas
soon aspossble sincethetrid inthiscaseis scheduled to begin on March 30, 1999. If
the Court believesthat a hearing on the issue of competency is necessary or if any
additiond informationisrequired, counsel would be morethan happy to providesame.

The very next day, the State filed an answer to this motion. Relevant to the case at bar, it argued:

2. That the prdiminary threshold of menta incompetency has not been properly
raised by the Defendant in that the Defendant has not entered apleaof not criminaly
respons ble by reason of insanity; neither hasthe Defendant provided or released to the
Sateany medicd and/or psychologica or psychiatric reportsin support of her dlegetions

3. That the Defendant hasfiled aMation for Menta Examination & the expense
of the State rather thanapleaof nat crimindly respongble by reason of insanity and does
not comply with the requirements of Rule 4-242.

4. That the Defendant’ smotion in essence seeksto improperly shift uponthe
Court the onus of raising sua sponte the issue of mental competency.

5. That a notime hasthe Defendant been adjudicated not crimindly respongble
by reason of insanity by the State of Maryland or by any other jurisdiction.

6. That pursuant to Rule4-242 apleaof not crimindly respons ble by reason of
insanity hdl beinwriting and entered a thetimethe Defendant initidly pleadsunlessgood
cause is shown. [Citations omitted.]
Thetria court denied themotion on the very next day without ahearing.® A triad on the merits commenced
onMarch 30, 1999. On April 6, 1999, thejury found petitioner guilty of second degree murder and use

of ahandguninthecommission of afdony. Shewas sentenced to consacutive terms of imprisonment of

9Theorder signed by thetrid judge stated that in rendering itsdecision, the court merely “read and
carefully congdered the M otion to Request Mental Examinationfiled by the Defendant andthe Answver
thereto filed by the State . . . .”
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twenty and tenyears. Petitioner goped ed to the Court of Specid Appedls, which afirmed her conviction
in an unreported decision.
[11. Analysis

Theissuebefore usiswhether thetrial court erred in denying, without ahearing, amotion for
examination of the defendant for competency to gand trid wherethe motion included aproffer sufficient
to overcomethe presumption of competency. Wehold, under the cdrcumstancesof thiscase, that thetrid
court erred in not holding ahearing providing an opportunity for petitioner to present evidence in respect
to whether to refer her for acompetency eva uation to be used in making acompetency determination.
Oncean accused dlegesincompetency to sdandtrid, atrid court isrequired to mekeadeterminaion as
to the accused’ s competency to stand trial based on the evidence on the record. While we do not
say that aforma hearing on the meritsisrequired in al crcumstances, especidly wherethe dlegation of
Incompetency isabald one unsupported by any aleged factsthat, if true, would demonstrate such
Incompetency, we do hold that when adefendant makesan dlegation of incompetency to sand trid and
thereisno evidencein the record asto the defendant’ sincompetency to stand tria, asopposedto a
proffer, an accusad must be afforded an opportunity to present evidence uponwhichavaid determination
canbemeade. Although thetria court had no automatic obligation to grant petitioner’ smation and order
amenta examination upon her proffer, once petitioner’ scompetency to dand trid was cdled into quedtion,
asit was by thismotion, thetrid court then had an affirmative duty to determine petitioner’ s competency
based on evidencein therecord. Under thefacts of this case, thetrid court had no basisfor finding
that examination wasor wasnot necessary because, a thetimetheissueof petitioner’ scompetency was

raised, there was no evidence in the record upon which adetermination could be made. Therefore,
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under the circumaancesin the case sub judice, ahearing to permit theintroduction of evidence, or some
other method of recaiving evidence, wasrequired inorder for thetrid court to makeavdid determination
of competency asrequired by Maryland Code (1982, 2000 Repl. Val.), section 12-103 of the Hedlth-
General Article.
a. Competency v. Not Criminally Responsible

Before garting our andyssof theissueat hand, wefed that it isimperativethat weonceagain
darify thediginction between competency to sand trid and respongbility for acrimind act. Initsanswer
tothetrid court, the State argued that the preliminary threshold of menta incompetency was not properly
raised by petitioner because she had not entered apleaof not criminaly respongble by reason of insanity.
Thisisanimproper interpretation of thelaw of Maryland. Asthe Court of Specid Appedshassad“[tlhe
soleissue of competency to sand trid isnot raised by apleaand its determination isamatter resting
exclusvey inthecourt.” Srawdermanv. Sate, 4 Md. App. 689, 695, 244 A.2d 888, 891 (1968)
(footnote omitted), cert. denied, 252 Md. 733 (1969).

Maryland Code(1982, 2000 Renl. Val.), section 12-101(€) of the Heslth-Generdl Articlestates
that:

“Incompetent to stand trial” means not able:

(1) To understand the nature or object of the proceeding; or
(2) To assist in one' s defense.

Contragtingly, Maryland Code (1982, 2000 Repl. VVal.), section 12-108(a) of theHeadlth-Generd Article
provides that:

A defendant isnot crimindlly respongblefor ariminal conduct if, a thetime of that conduct,
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the defendant, because of amental disorder or menta retardation, lacks substantial
capacity:

(1) To appreciate the criminality of that conduct; or

(2) To conform that conduct to the requirements of law.
Comparing thesetwo datutes, it isevident thet athough they encompasssmilar topic arees, the Legidature
intended them to be digtinct and unique. “Prior to the enactment of chapter 709, Lawsof Maryland, 1967
... theMaryland courts had goplied the same standard for both insanity a the time of commisson of the
crimeand ‘insanity’ a thetimeof trid ... "*° Raithdl v. Sate, 280 Md. 291, 297-98, 372 A.2d 1069,
1073 (1977)). SeeMd Code (1957, 1964 Repl. Vol.), Art 59 § 7. The enactment of 1967 Maryland
Laws, Chapter 709 codified adiginction between the two standards. See Md Code (1957, 1964 Repl.
Vol., 1967 Cum. Supp.), Art 59 8 7; Raithdl, 280 Md. at 297, 372 A.2d at 1973. Itisevident that
whether an accused entersapleaof nat criminaly respongble has no bearing on the accused’ s competency
togandtrid. Asweindicated inJolleyv. Sate, 282 Md. 353, 373, 384 A.2d 91, 102 (1978), acase
in which we recognized that an accused could be competent to stand trial aswell asnot criminaly
responsble, “thetest for competency to gandtrid and thetest for crimind respongibility a thetimeof the
commissonof theoffense[are] separaieanddisinct.” Therefore, the State sassartionthat thepreiminary
threshold of menta incompetency wasnot properly raised by petitioner because shehad not entered aplea
of not criminally responsible by reason of insanity was simply wrong.

b. Determination of Competency

In Maryland, the two terms are now referred to as crimindly responsible a the time of the
commission of the crime and competency at the time of trial, respectively.
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The Supreme Court of the United Stateshas said that “[i] t iswell established thet the Due Process
Clause of the Fourteenth Amendment [to the United States Condtitution] prohibitsthe criming prosecution
of adefendant who isnot competent to standtrial.” Medinav. California, 505 U.S. 437, 439, 112
S. Ct. 2572, 2574, 120 L. Ed. 2d 353 (1992); see Dropev. Missouri, 420 U.S. 162, 171, 95 S. Ct.
896, 903, 43 L. Ed. 2d 103 (1975) (“It haslong been accepted that aperson whose mentd conditionis
such that helacksthe capacity to understand the nature and object of the proceedings againgt him, to
consult with counsdl, and to assst in preparing his defense may not be subjected to atrid.”); Patev.
Robinson, 383 U.S. 375, 378, 86 S. Ct. 836, 838, 15 L. Ed. 2d 815 (1966) (“[T]he conviction of an
accused personwhileheislegdly incompetent violatesdue process. . . .”); Trimblev. Sate, 321 Md.
248, 254,582 A.2d 794, 797 (1990) (“If astatefailsto observe procedures adequate to protect a
defendant’ sright not to betried or convicted whileincompetent, it denies him due process”); ssealso
Warev. Sate, 360 Md. 650, 759 A.2d 764 (2000). In accordance with this principle, Maryland Code
(1982, 2000 Repl. Vol.), section 12-103 of the Health-General Article™ provides:

§12-103. Court determination of competency.

(a) Hearing. — If, before or during atrid, the defendant in acriminal case
appears to the court to be incompetent to stand trial or the defendant alleges
incompetence to stand trial, the court shall determine, on evidence presented on the
record, whether the defendant is incompetent to stand trial.

(b) Court action if defendant competent. — If, after receiving evidence, the

court findsthat the defendant is competent to sand trid, thetrid shall begin assoon as
practicable or, if already begun, shall continue.

" Any futurereferenceto section 12-103 ismerely an abbreviated form of Maryland Code (1982,
2000 Repl. Voal.), section 12-103 of the Health-General Article.

-11-



(¢) Recongderation of competency. — At any timeduring thetria and before
verdict, the court may reconsder the question of whether the defendant isincompetent to
stand trial. [Some emphasis added. ]

Webegin our anaysiswith adiscusson of statutory congruction. Aswe have stated numerous
times:

Wehavesadthat“[tjhecardind ruleof datutory interpretationisto ascartanand
effectuate the intention of thelegidature.” Oaksv. Connors, 339 Md. 24, 35, 660 A.2d
423,429 (1995). Legidativeintent must be sought first in the actual language of the
statute. Marriott Employees Fed. Credit Union v. Motor Vehicle Admin., 346
Md. 437, 444-45, 697 A.2d 455, 458 (1997); Sanford v. Maryland Police
Training & Correctional Comm'n, 346 Md. 374, 380, 697 A.2d 424, 427 (1997)
(quoting Tidewater v. Mayor of Havre de Grace, 337 Md. 338, 344, 653 A.2d 468,
472 (1995)); Coburn v. Coburn, 342 Md. 244, 256, 674 A.2d 951, 957 (1996);
Rommv. Flax, 340 Md. 690, 693, 668 A.2d 1, 2 (1995); Oaks, 339 Md. at 35, 660
A.2d at 429; Mauzy v. Hornbeck, 285 Md. 84, 92, 400 A.2d 1091, 1096 (1979);
Board of Supervisorsv. Weiss, 217 Md. 133, 136, 141 A.2d 734, 736 (1958).
Wherethegautory languageis plain and freefrom ambiguity, and expressesadefiniteand
smplemeaning, courtsnormaly do not look beyond thewords of the Satuteto determine
legislative intent. Marriott Employees, 346 Md. at 445, 697 A.2d at 458;
Kaczorowski v. Mayor of Baltimore, 309 Md. 505, 515, 525 A.2d 628, 633
(1987); Hunt v. Montgomery County, 248 Md. 403, 414, 237 A.2d 35, 41 (1968).

This Court recently stated thet “ Satutory languageisnot reed inisolation, but ‘in
light of thefull contextinwhich(it] gopear[g, andinlight of externd menifestationsof intent
or genera purposeavailablethrough other evidence.”” Sanfordv. Maryland Police
Training & Correctional Comm' n, 346 Md. 374, 380, 697 A.2d 424, 427 (1997)
(alterationsin original) (quoting Cunninghamv. State, 318 Md. 182, 185, 567 A.2d
126, 127 (1989)). To thisend,

[w]hen we pursuethe context of Statutory language, wearenot limited
to the words of the statute asthey are printed. . .. We may and often must
consder other “ external manifestations’ or “persuadveevidence” includinga
bill’ stitle and function paragraphs, amendments that occurred asit passed
through thelegidature, itsrdlationship to earlier and subsequent legidation, and
other materid thet fairly bears on the fundamentd issue of legidative purposeor
goal, which becomesthe context within which we read the particular language
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before usin agiven case.

... [I]n Satev. One 1983 Chevrolet Van, 309 Md. 327,524 A.2zd
51(1987), . . . [although we did not describe any of the Satutesinvolved inthet
case as ambiguous or uncertain, we did search for legidative purpose or
meaning— what Judge Orth, writing for the Court, described as“the legidative
scheme.” [Id. at] 344-45, 524 A.2d at 59. We identified that scheme or
purposeafter an extengvereview of the context of Ch. 549, Actsof 1984, which
had effected mgor changesin Art. 27, 8§ 297. That context included, among
other things, abill request form, prior legidation, alegidative committeereport,
ahill title, related statutes and amendmentsto thebill. Seealso Ogrinzv.
James, 309 Md. 381, 524 A.2d 77 (1987), in which we consdered legidative
history (acommitteereport) to assist in construing legidation that wedid not
identify as ambiguous or of uncertain meaning.

Kaczorowski, 309 Md. at 514-15, 525 A.2d at 632-33 (some citations omitted).

Sate v. Bell, 351 Md. 709, 717-19, 720 A.2d 311, 315-16 (1998).

Section 12-103 hasits originsin 1967 Maryland Laws, Chapter 709, which served to help
modernize the laws concerning, anong other matters, competency and insanity issues. Md. Code (1957,
1964 Repl. Val., 1967 Cum Supp.), Article 59, section 7 contained language S milar to that used insection
12-103 spresent form. 1970 Maryland Laws, Chapter 407 § 2 moved Article 59, section 7 to Article
59, section 23 without substantive change. 1982 Maryland Laws, Chapter 21 recodified Article 59,
section 23 to Maryland Code (1982), section 12-102 of the Hedlth-Generd Article. 1984 Maryland
Laws, Chapter 501 created anew 12-102 entitled “ Rules and regulations’ and moved the “ Court
determination of competency” datutetoitscurrent location a section 12-103, without substantive change.

In Sangster v. State, 312 Md. 560, 568-69, 541 A.2d 637, 641 (1988), we discussed the successive

legislative history of relevant portions of Title 12 in substantial detail:
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Present H-G 8 12-103 ispart of arevison of Title 12 of the Hedlth-General
Artideresulting from thework of The Governor’ s Task Forceto Review the Defense of
Insanity. That revision was enacted by Ch. 501 of the Actsof 1984.2 Thetask force
comment to § 12-103 reflectsthat it replaces Md. Code (1982), H-G § 12-102 without
substantive change.

Code (1982), H-G § 12-102(a), which likewise poke of “evidence presented on
therecord,” was part of the new Hedth-Generd Article enacted by Ch. 21 of the Acts of
1982. TheRevisor’sNoteto Code (1982), H-G § 12-102 datesthat “[thissectionis
new language derived without subdantivechangefromthefirg, eighth, and ninth sentences
of former Artide59, 823.” That notedso advisesthat “[i]n subsections(a) and (b) of this
section, theformer referencesto ‘ testimony’ aredeleted as unnecessary inlight of the
broad references to ‘evidence'.”

Former Art. 59, 8§ 23 in relevant part provided:

Whenever prior to or during thetrial, any person charged with the
commisson of any aimeshdl gopear to the court, or bedleged to beincompetent
to gand trid, by the defendant himsdlf, the court shal determine upon tesimony
and evidence presented on the record whether such person is[incompetent]. . .
. Whenever any defendant shdl bereferred to the Department of Mentd Hygiene
for an examination of hiscompetency to sand trid under this section, heshdl be
examined and afull and completereport of findings shal beforwarded to the court
having jurisdiction over the defendant, to the State sattorney and to counsel for
the defendant within thetime specified.. . . below. If the court after receiving
testimony and evidence determinesthat the defendant iscompetent . . . thetrid
ghdl commenceassoon as practicable o, if dready commenced, shdl continue.

12 1984 Maryland Laws, Chapter 501 originated as Senate Bill 645 of 1984. SenateBill 645's
bill fileinduded aSenate Judicia Proceadings Committee Bill Analys's, which described thethen current
law as:

Beforeor during atrid, if the defendant inacriminal case appearsto the court to be
incompetent to stand trid or the defendant alegesincompetenceto sandtrid, the court
must determine at a hearing on the record whether the defendant isincompetent
to stand trial. [Emphasis added. ]

TheBill Andlysswent onto Sate that the only subgtantive changes made by Bill 645 was concerned the
requiring of certain typesof informetion inthe centrd repository of the crimind jusiceinformation sysem.
“All other changes are stylistic only and do not substantively affect the law.”
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[Md. Code (1957, 1979 Repl. Vol ), Art. 59, § 23]
The above-quoted language was enacted by Ch. 709 of the Actsof 1967 which
subgtantialy revised provisons of Art. 59 when it was entitled “Lunatics and Insane.”

[Alterationsin original .]

It isevident through an andlys s of the evolution of section 12-103, that the Legidature, in order to protect
theaccused’ sdue processrights, intended to mandate preci se actionsto betaken by atrid court whenan
accused’' s competency to stand trial was questioned.

We now turn our attention to the precise wording of section 12-103. The plain meaning of this
dautory provisonisevident fromitsunambiguouswording. Frst and foremodt, section 12-103isentitled
“Court determination of competency” and subsection 12-103() isentitied “Hearing.”** Fromthetitlesaone
itisgtrikingly obviousthat the Legidaure envisoned aneed for a Court determination of competency and
required that, in Maryland, such adetermination generaly can be accomplished through ahearing onthe
issue of competency.

Thelanguage of 12-103(a) mandates actionsto be undertaken by atrid court, if anaccused's
competency isproperly called into question. These actionscan bebroken downinto threedigtinct and
ampledeps. (1) Ar, adetermination of competency may be made a any timebeforeor during atrid; (2)
Second, such adelermination must be madeif the defendant in acrimina case gppearsto be incompetent
togandtrid or the defendant alegesincompetenceto sand trid; and (3) Findly, the court must makeits

determination on the evidence presented on the record.

Thefirs gep specifiesthetimeframewithin which the question of anaccused' s competency must

131982 Maryland Laws, Chapter 21 served to codify this language.
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bemade. Quitesmply, theissue can be presented at any timebeforeor during atrid. Onceaninitid
determination of competency hasbeen made, areconsderation of the accused’ scompetency may bemade
and iscontrolled by the discretionary language of section 12-103(c). See Sewart v. Sate, 65 Md. App.
372,377,500 A.2d 676, 678 (1985) (“ Thelanguage[of 12-103(c)] isclear that areconsderation of
competency isdiscretionary. Thereare no requirementsfor an additional hearing to makefindingsof fact
and conclusions of law.”) (emphasis added), cert. denied, 305 Md. 599, 505 A.2d 856 (1986).

The second step ismore complicated. Firg, it provides guidance asto when aneed for sucha
determinationistriggered. Weinterpreted this provison in Thanosv. Sate, 330 Md. 77, 85, 622 A.2d
727, 730 (1993) when we said:

Asthedautemakesplan, atrid court’sduty to determinethe competency of the accused
istriggeredin oneof threeways: (1) upon mation of the accused; (2) upon motion of the defense
counsel; or (3) upon a sua sponte determination by the court that the defendant may not be
competent to stand trial. See Johnson v. Sate, 67 Md. App. 347, 507 A.2d 1134 (1986).™

The second step a so creastes amandate from the Legidatureto thetria judge. If the court’ sduty to
determinethe competency of the accused to stand trial has been triggered, “the court shall determine.
.. whether the defendant isincompetent to sand trid.”  Section 12-103(a) (emphessadded). We, aswell
asthe Court of Specid Apped's, have had many opportunitiesto consider the mandatory language of

Section 12-103(a). SeeTrimble, 321 Md. at 255, 582 A.2d at 797-98 (the mandatory nature of section

12-103(a) requiresthat, once adefendant’ scompetency isin question, atria court shall hear evidence

4 The State contends that petitioner’s proffer of evidence of incompetency was
not enough to overcome apresumption of competency; i.e., that the need for acompetency determingtion
hed not beentriggered. Wedisagree. Asisevident from both thewording of, and our prior interpretation
of section 12-103(a), adefendant merely needsto gppear incompetent or alegeincompetencein order
to trigger the need for a competency determination.
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regarding defendant’ scompetency in order to determine whether defendant is competent to sand trid);
Morrow v. Sate, 293 Md. 247, 256, 443 A.2d 108, 113 (1982) (“Intheinstant casethetria court
completely complied with the requirements of Article 59, § 23 and the mandates of due process. When
Morrow aleged he was incompetent the court conducted a pretrid hearing on the matter, where expert
tesimony washeard . . . .”); Johnson v. Sate, 67 Md. App. 347, 358-59, 507 A.2d 1134, 1140 (dating
that it isamandatory duty of thetrid court to determine the competency of an accusad to gand trid when
itistriggered), cert. denied, 307 Md. 260, 513 A.2d 314, cert. denied, 479 U.S. 993, 107 S. Ct. 594,
93 L. Ed. 2d 595 (1986); Sewart, 65 Md. App. a 376-77, 500 A.2d a 678 (theinitid determination of
competency when theissueis properly raised ismandatory innature), cert. denied, 305 Md. 599, 505
A.2d 856 (1986); Hill v. Sate, 35 Md. App. 98, 102-03, 369 A.2d 98, 101 (1977) (It is“plainthat §
23 mandated specid procedurd action and necessary subgantive determination by thetrid court whenan
accusadis' dleged to beincompetent to gand trid.””). Themandatory languageof 12-103(a) indicatesthat
theL egidaureintended for every accusad, whose competency wascaledinto question, to haveat leest one
guaranteed review of his or her competency statu he third and final step requires that the
determination of competency be done “ on evidence presented on therecord.” Aswe havesad, “the
determingtion[of competency] isnot oneto be made lightly but upon testimony and evidence ontherecord.”
Treecev. Sate, 313 Md. 665, 682, 547 A.2d 1054, 1063 (1988); see Sangster, 312 Md. at 573, 541
A.2d a 643 (holding that areport ordered by thetria court isevidence on therecord); Jolley, 282 Md.
at 365, 384 A.2d at 98 (“It wasthe duty of thetria court to ‘ determine upon testimony and evidence
presented on therecord’ whether Jolley was competent to stand trid inthe contemplation of Art. 59, §

23."). Weview the Legidature sincluson of such language asaclear indication that it intended the
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determination of competency to be essentid in presarving an accused’ s due processrights and that such
rights could only be preserved if the determination was made on evidence presented on the record.

Thiscontentionisfurther supported by areview of section 12-103(b). Section 12-103(b) dictates
acourt’s action after afinding of competency. Subsection (b) provides:

If, after recaiving evidence, the court finds that the defendant is competent to
gandtrid, thetrid shdl beginassoonaspracticableor, if dready begun, shdl continue.
[Emphasis added.]

Theexpresswording of subsection (b) clearly satesthat afinding of competency under the competency
determination mandated by subsection () canonly exis “ after recaivingevidence” Thus, adetermination
of competency made without an opportunity for evidence to be presented would be invalid.
Weand the Court of Specid Appedshavefurther recognized that the competency determination
Isto be held to astandard of beyond areasonable doubt. See Treece, 313 Md. at 682-83, 547 A.2d
a 1063 (“[T]he determination that a defendant is competent must be beyond areasonable doubt.”);
Jolley, 282 Md. a 365, 384 A.2d a 98 (“A determination that an accused is competent to stand trial
must be found beyond areasonable doubt.”); Raithel, 280 Md. at 297, 372 A.2d & 1072 (“[ T]heissue
of competency isto be determined by the court, which must find beyond areasonable doubt that the
accused iscompetent to standtrial.”); Langworthy v. Sate, 46 Md. App. 116, 129, 416 A.2d 1287,
1294 (1980) (“[ T]he hearing required by Art. 59, 8§ 23, once competency isagenuineissueinthecase,
isahearing a which thetrid judgemust be satisfied beyond areasonable doubt that the defendant is
competent before the defendant may berequired to go forward and sand trid.”), cert. denied, 450 U.S.
960, 101 S. Ct. 1419, 67 L. Ed. 2d 384 (1981); see also Hill v. Sate, 35 Md. App. 98, 102, 369

A.2d 98, 100-01 (1977); Colbert v. Sate, 18 Md. App. 632, 641, 308 A.2d 726, 731, cert. denied,
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269 Md. 756 (1973); Rozzell v. Sate, 5 Md. App. 167, 175, 245 A.2d 917, 922 (1968), cert.
denied, 252 Md. 732 (1969); Srawderman v. Sate, 4 Md. App. 689, 697, 244 A.2d 888, 892
(1968), cert. denied, 252 Md. 733 (1969). It isclear from the language of section 12-103, inits
entirety, aswell asitslegidative higory, and our prior interpretation of the competency datute, thet, once
theissue of competency hasbeentriggered, atrid court hasan affirmative duty to determinean accused' s
competency on evidence presented ontherecord. Under circumstances, such asthefactsof thecaseat
bar, wherethereisno evidence on the record concerning petitioner’ s competency, ahearing to present
evidenceisgppropriateto put evidenceontherecord fromwhich avaid determination of competency can
be made. Aswe said in Jonesv. State, 280 Md. 282, 287, 372 A.2d 1064, 1067 (1977):
Althoughthe statute™ doesnot providethat aspecia or forma hearing beheld

to determine the competency of the accused to sand trid, it isunmistakably clear inits

command that the determination be made upon testimony and evidence presented onthe

record. Hill v. State, 35 Md. App. 98, 369 A.2d 98, 102 (1977); Colbert v. State,

18 Md. App. 632, 640-41, 308 A.2d 726, cert. denied, 269 Md. 756 (1973). The

datute employstheword “shdl” in regard to thisrequirement, and thereisnothing inthe

context inwhichit isused to negate the mandatory intent which theword “shdl” ordinarily

imports. See Blumenthal v. Clerk of Cir. Ct., 278 Md. 398, 408-409, 365 A.2d 279

(1976); Bright v. Unsat. C. & J. Fund Bd., 275 Md. 165, 169-70, 338 A.2d 248

(1975); Maryland S. Bar Ass nv. Frank, 272 Md. 528, 533, 325 A.2d 718 (1974).
Additionally, in Colbert, 18 Md. App. at 640-41, 308 A.2d at 731-32, cert. denied, 269 Md. 756
(1973) the Court of Special Appeals stated that:

The gatute requires that the determination be made “ upon testimony and evidence
presented on the record”, but it does not require that such testimony and evidence be

 InJones, 280 Md. 282, 372 A.2d 1064, wewereinterpreting Maryland Code (1957, 1972
Repl. Vol.) Article 59, section 23, which aswe have discussed, supra, wasaprecursor to section 12-
103.
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presented in aseparate hearing, as appellant contends. Wesaid in Srawderman, at
page 695, “Of course, inajury trid, evidencewith regard to it should be received out of
the presenceof thejury”, but wedidnot say, nor dowenow say, that ajudgewith nojury
present is required to use any magic words to designate as a separate hearing the
presentation to him of testimony and evidencefor hisdetermination of thecompetency of
theaccusedto gandtrid. Itissufficientif thetestimony and evidence are on therecord.

Theclear differencein procedureisthis: Although adefendant is presumed
competent until theissueisraised, thet presumption isovercomewhen it “ shal gppear to

the court or bedleged” that heisincompetent to gandtrid. Thedlegation may be made

by the defendant himself, or by hiscounsel. Whenthe origina presumption isthus

overcomethereremansno presumption oneway or the other. Theissuerased must be

determined by the court, which must find beyond areasonable doubt thet the defendant

IS competent to stand trial.

Inthecasesubjudice, defense counsd triggered the requirement for acompetency determination
when hefiled the Motion to Request Mental Examination. Firg, the motion wasfiled within thetime
limitations of section 12-103(a), in that it wasfiled before thetrid. Second, the motion itsalf called
petitioner’ scompetency into question and overcame the presumytion thet petitioner was competent to sand
trid ™ Findly, thetrid court' sdetermination of competency wasnot made on evidence on therecord, nor
was any opportunity afforded for the presentation of such evidence.

Inthecaseat bar, thetrid court had no evidence upon which adetermination of competency could
be made beyond areasonable doubt, nor did it afford the parties an opportunity to present evidence.

Thereisnoindicationthat thetrid court had any evidence ontherecord a thetimetheissue of petitioner’s

16 Petitioner' s competency was questioned throughout the motion: “Ms. Roberts
had been evaluated and treated by anumber of physiciansand found not to be competent. ... The
information counsel hasreceived . . . raisesaquestion asto theissue of competency. . . . If the Court
bdievesthat ahearing on theissue of competency isnecessary or if any additiond informationisrequired,
counsel would be more than happy to provide same.”

-20-



competency was raised, upon which adetermination of competency could be made. The issue of
competency wastriggered and thetrial court failed to make adetermination of competency based on
evidence on therecord asrequired by section 12-103(a). Whilethetrid court may not have had aduty
togrant petitioner’ smotiontorequest amenta examinaionor toactualy order amenta examination,” the
moation triggered the need for thetrid court to afford an opportunity for the presentation of evidence upon

which its subsequent decision would be based. Thetrial court’sfailureto render acompetency

" InMaryland, thelaw concerning theordering of amenta examinationiscontainedinMaryland
Code (1984, 2000 Repl. Vol.), section 12-104 of the Health General Article, which provides:

8 12-104. Examination as to competence.

(a) Examination authorized. — (1) For good cause and after giving
the defendant an opportunity to be heard, the court may order the Department to examine
the defendant to determine whether the defendant isincompetent to stand trial.

(2) The court shall set and may change the conditions under which the
examination isto be made.

Unlike section 12-103, the language of section 12-104 isdiscretionary. Thetrid court may authorizea
menta examination to determinecompetency, but it isnot mandated by theLegidaturetodo so. Aswe
sadin Sangger, 312 Md. a 571, 541 A.2d 642, the L egidature, by deleting certain language from the
origina bill,

Intended to diminate any implication that thereca pt of areport from the Department was
acondition precedent or jurisdictiond prerequisitefor thecircuit court to proceedtotrid
on the merits. . .. Thustoday, under H-G § 12-103(a), if the defendant alleges
incompetency, the court “shdl” determinetheissue, but under H-G § 12-104 the court
“may” order an examination and report.

Thissection expressly requiresthat adefendant must have an “ opportunity to beheard” if atria court
exerdsssitsdiscretionto direct amentd evauation. Theopportunity to beheard mentionedin section 12-
104 isthe hearing provided for in section 12-103. For amore complete discussion of sections12-103and
12-104, and their reationship wit h federd statutes, see generally, Sangster, 312 Md. 560, 541 A.2d
637.
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determination based on evidence on therecord condtitutesreversbleerror. Aswe said in Jones, 280 Md.
at 289, 372 A.2d at 1068:
Fallureto determine competency “ upon testimony and evidence presented onthe
record,” asrequired by the statute, nullifiesnot only thedeterminationitsdf, but dsothe
trial and resulting conviction.
Conclusion

We hold that once the issue of competency istriggered, atrial court isrequired,
under section 12-103, to make adetermination on evidencein therecord, whether the defendant is
Incompetent to sand trid. Although the statute does not require that aforma hearing on the merits of
competency dwaysbehdd, it doesrequirethat the determination be donebased on evidenceintherecord.
Thus, when adefendant appearsto beincompetent to sand trid or the defendant alegesincompetence
to stand trial, and thereisno evidencein therecord asto the defendant’ scompetency to stand trid,
there needsto be an opportunity to present evidence upon which avdid determination canbemade. A
hearing for thet purposewould ordinarily suffice. If an opportunity to be heard isafforded and no evidence
Ispresented, the presumption of competency remains. Under thefactsof thiscase, thetrid court had no
bag sfor finding that an examination wasor wasnot necessary because, a thetimetheissue of petitioner’s
competency was rai sed, there wasno evidence in the record upon which adetermination could be
meade, nor was any opportunity afforded for the presentation of such evidence. Therefore, under thefacts
of the casesub judice, ahearing to introduce evidence would have been appropriatein order to enter
evidencein the record upon which adetermination of competency or the need for an evauation could have

been made.

JUDGMENT OF THE COURT OF SPECIAL APPEALS
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REVERSED; CASE REMANDED TO THAT COURT WITH
INSTRUCTIONSTO VACATE THE JUDGMENT OF THE
CIRCUIT COURT FOR ST. MARY'SCOUNTY AND TO
REMAND THE CASE TO THAT COURT FOR A NEW
TRIAL; COSTSIN THISCOURT AND IN THE COURT OF
SPECIAL APPEALSTO BE PAID BY RESPONDENT.
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