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El dridge, J., dissenting.

| disagree with the majority's opinion and decision in two
maj or respects.

First, the mgjority clearly errs in refusing to consider the
consent decree entered in the underlying cases on Novenber 26
1996, and in taking the position that the decree is not before us.
The majority opinion overlooks entirely the respondents’' notion to
di sm ss Montgonery County's appeal on the ground that the consent
decree has rendered the appeal nopot. In order for a decree to
render noot an earlier appeal from a denial of intervention,
however, the decree nust be within the trial court's jurisdiction.
For the reasons discussed in Part | below, the consent decree in
t hese cases i s undoubtedly beyond the jurisdiction of the circuit
court. It represents a foray into areas which, under Article 8 of
the Maryland Declaration of Rights, are the province of other
branches of governnent.!?

Second, the denial of Mntgonery County's notion to
intervene is, under the circunstances here, contrary to reason and
authority. The majority's view, that this litigation sinply

represents a |ocal dispute between Baltinore City and the State,

1 Article 8 of the Declaration of Rights provides as foll ows:
"Article 8. Separation of powers.

That the Legislative, Executive and Judi -
ci al powers of CGovernnent ought to be forever
separate and distinct fromeach other; and no
person exercising the functions of one of said
Departments shall assunme or discharge the
duties of any other."



- 2 -
with an inpact |largely confined to Baltinore Gty, is wholly devoid
of reality. Considering the allegations in the conplaints, the
scope and effect of the declaratory judgnment sought and obtai ned by
the plaintiffs, the inportant public policy questions involved, the
col lusive aspects of the litigation, and the public interest and
need for the constitutionality of the General Assenbly's enactnents
to be defended, the notion to intervene by the largest political
subdi vi sion of the State shoul d have been granted.
l.

As indicated above, all of the respondents have filed in
this Court a notion to dismss the consolidated appeals on the
ground of nootness. The respondents argue that the "Consent
Decree" signed by Judge Kaplan and entered on Novenber 26, 1996,
has rendered noot Montgonery County's appeal fromthe order denying
i ntervention. A copy of the consent decree, along wth an
affidavit by an Assistant Attorney General attesting that the copy
is true and accurate, were filed in this Court with the notion to
di sm ss.

Al though not cited by the respondents, there are decisions
by this Court hol ding that a pending appeal from an order denying
i ntervention becones noot when a decree is entered in the under-
lying litigation. Winberg v. Fanning, 208 Ml. 567, 572, 119 A 2d
383, 386-387 (1956); Bowes v. Mller, Inc., 163 Mi. 670, 684-685,

164 A 665, 670 (1933). Nevertheless, as indicated in Winberg v.
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Fanni ng, supra, 208 Md. at 570, 119 A 2d at 385, in order to render
nmoot the appeal fromthe denial of intervention, the trial court
must have had "jurisdiction to pass the decree.”

Consequently, the respondents' notion to dism ss has brought
before this Court the consent decree entered on Novenber 26, 1996.
VWhile we do not have before us all of the issues that m ght be
raised in a direct appeal fromthe decree, we do have before us
the question of the decree's fundanental validity. |[If the decree
is invalid, it cannot render noot Mntgonery County's appeal from
the denial of intervention, and the respondents’ notion to dismss
shoul d be deni ed.

This Court has pointed out that, "[i]n light of the
separation of powers provision of the Maryland Constitution, set
forth in Article 8 of the Declaration of Rights, a court has no
jurisdiction to performa nonjudicial function,”" Duffy v. Conaway,
295 Md. 242, 254, 455 A 2d 955, 960-961 (1983). The decree entered
in the underlying litigation on Novenber 26, 1996, is replete with
provi sions that go far beyond the functions of the judiciary.

Thus, paragraph 8 of the Novenber 26th decree provides as
fol |l ows:

"8. The new Board of School Comm ssioners for
Baltimore City (" Board') shall be established
as a City-State partnership and shall be held
directly accountable for inproving the aca-
dem c achievenent of Baltinore Cty school

children as mneasured by the Maryland Schoo
Per f ormance Program (" MSPP' ). The Board shal
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not be deened an agency of the State."

Par agraph 9 of the decree vests in the new Board "full control of
all functions relating to" the Baltinore Gty Public Schools.
Par agraphs 10 through 16 provide for the nunber of nenbers of the
new Board, the matter of conpensation of nenbers, the residency of
menbers, the requirement that nenbers "shall reflect the deno-
graphic conposition of Baltinore Cty," and the qualifications of
different groups of nenbers. Par agraphs 17 through 20 of the
decree authorize the appointment of the Board's nenbers by the
Mayor of Baltinore City and the Governor, set forth a nmethod by
whi ch the appointnents are to be nade, delineate the terns of the
menbers and the grounds for renoval, provide for a chairperson, and
define a quorum Paragraphs 21 through 26 of the decree nmandate
that the Board "shall hire a Chief Executive Oficer . . . who
shall be a nmenber of the Mayor's Cabinet," set forth requirenments
for the chief executive officer's "enploynent contract,” create the
position of "Chief Financial Oficer," establish a "Parent and
Communi ty Advisory Board," and contain other detailed requirenents
concerning the managenment structure of the new Board of School
Conm ssioners created by the decree. Paragraphs 27 and 28 require
the new Board to adopt a "Transition Plan," and paragraphs 29
through 34 relate to a "Master Plan to increase student achieve-
ment" whi ch nust be adopted and inpl enented. Paragraphs 35 through

38 concern procurenent and personnel, require that "all current
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col l ective bargaining agreenents shall expire on June 30, 1997,"
and provide for new col |l ective bargai ning agreenents. Paragraphs
39 through 42 inpose various duties upon the new Board.

The financial resources and funding for the new Board are
provided for in paragraphs 43 through 54 of the decree. The
circuit court ordered that "the State of Maryland shall provide"
the Baltinore City Public Schools "with additional funds," which
"shall be separate fromestablished State funding . . . and other
current State funds provided to" the Baltinore Gty Public School s.
The court al so decreed that the "additional funds provided by the
State as described in this Decree shall not be provided by reducing
any other State funds provided to Baltinore Cty." These addition-
al state funds "appropriated" by the circuit court anount to
approximately $250 mllion over five years, wth procedures
delineated in the decree for requesting nore additional funds.
These procedures include a provision in paragraph 53 for the appeal
of certain circuit court rulings directly to the Court of Appeals.

The remai ni ng paragraphs of the Novenber 26th decree contain
transition provisions and requirenents concerning special educa-
tion. The decree states that it shall be "in effect through
June 30, 2002, unless the Court extends the term" and that "[t] he
Court retains continuing jurisdiction during the term of this
Decree to nonitor and to enforce conpliance with the terns of this
Decree.” Finally, the decree provides that it shall not be "fully

effective"” until the enactnment of certain proposed |egislation
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which is attached as an exhibit to the decree, and the appropria-
tion of the additional funds by the State budget bill.

The above-sunmari zed decree signed by Judge Kapl an repre-
sents an unprecedented excursion beyond the outer limts of
judicial authority. The decree resenbles a major executive branch
reorgani zation statute. Conpare, e.g., Ch. 77 of the Acts 1969.

Unless the law creating the governnent agency is itself
unconstitutional, a Maryland circuit court has utterly no power to
abol i sh an exi sting governnment agency such as a | ocal school board.
A circuit court has no jurisdiction to create a new governnent
agency, to determ ne whether it shall be a state or |ocal agency,
to provide for the appointnents of its nenbers by a mayor and the
Governor, to mandate the qualifications of the nenbers and the
agency's structure, to delineate the agency's powers, duties and
functions, or to do any of the other things set forth in the
nunber ed paragraphs of the circuit court's Novenber 26th decree.?
To the best of ny know edge, none of the nbst sweeping court
decrees involving local school systens, based on the Fourteenth

Amendnment and the principles set forth in Brown v. Board of

2 Maryl and Code (1978, 1997 Repl. Vol.), 88 2-205 and 2-206
of the Education Article, grants to the State Board of Education
broad supervisory authority over public schools, including the
authority to accredit schools and to order that a particul ar school
cease operations (8 2-206(h)), and the State Board may institute
| egal proceedings to enforce its authority (8 2-205(d)). Nothing
in these sections, however, authorizes the abolition of a |oca
school board or the creation of a new school board with specified
organi zati on, powers and duti es.
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Education, 349 U S. 294, 75 S.Ct. 753, 99 L.Ed. 1083 (1955), and
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), has ever gone so
far as to abolish a local school board and create a new school
board in its place, with a specified nenbership and structure.

Furthernmore, | amunable to find in the budget and appropri-
ations provisions of the Maryland Constitution, Article Il1l, 8§ 52,
any role for the Grcuit Court for Baltinmore City. As this Court
has adnoni shed, "it nust be renmenbered that public resources are
not unlimted and there are nmany conpeting demands upon public
funds." State v. Frazier, 298 M. 422, 457, 470 A 2d 1269, 1287
(1984). The weighing of those conpeting demands is for the
political branches of governnent.

This Court has taken the position that the separation of
powers requirenent in Article 8 of the Maryland Decl aration of
Ri ghts prohibits conferring upon the judiciary jurisdiction to
appoint the nenbers of the Board of Visitors responsible for
supervising a county jail (Beasley v. R dout, 94 Ml. 641, 657-660,
52 A 61, 65-66 (1902)), to appoint school comm ssioners (Beasley
v. Ridout, supra, 94 Ml. at 659-660, 52 A at 66), to review the
accounts of certain county officials (Robey v. Prince CGeorge's
County, 92 M. 150, 159-165, 48 A. 48, 49-52 (1900)), to issue
liquor or racetrack licenses (Cromwell v. Jackson, 188 M. 8, 27-
28, 52 A .2d 79, 86-89 (1947), dose v. Southern M. Agr. Asso., 134

Ml. 629, 108 A 209, 214-215 (1919)), to determ ne de novo whet her
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applicants should have permts to fill wetlands (Dep't of Nat. Res.
v. Linchester, 274 Md. 211, 229, 334 A 2d 514, 525-526 (1975)), or
to performother functions appropriately within the province of the
| egi slative or executive branches of governnent. See, e.g., Reyes
v. Prince George's County, 281 MI. 279, 295-296, 380 A 2d 12, 21-22
(1977); Planning Conm ssioner v. Randall, 209 Md. 18, 25-27, 120
A 2d 195, 198-199 (1956); Board of Supervisors v. Todd, 97 M. 247,
263-265, 54 A 963, 965-966 (1903); Baltinore Gty v. Bonaparte, 93
Md. 156, 161-163, 48 A 735, 736-737 (1901). As stated in Planning
Conmm ssion v. Randall, supra, 209 M. at 25, 120 A 2d at 199
"[t]he judicial departnment ha[s] no jurisdiction or right to
interfere with the legislative process which was conmtted by the
constitution . . . to the Legislature itself."

Under the principles set forth in the above-cited cases,
t here can be no doubt that the circuit court's Novenber 26th decree
was far in excess of the court's jurisdiction. Judge Kaplan, in
signing and entering the decree, has purported to perform a
mul titude of nonjudicial functions. The circuit court has assuned
a role which belongs exclusively to the | egislative and executive
branches of governnent.

Moreover, the fact that the parties to the underlying
litigation consented to the decree cannot bring it within the
jurisdiction of the circuit court. It is firmy settled that

parties cannot confer jurisdiction upon a court by consent. See,
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e.g., Sisk v. Friendship Packers, 326 Ml. 151, 158, 604 A 2d 69, 72
(1992); Kawamura v. State, 299 M. 276, 282 n.4, 473 A 2d 438, 441
n. 4 (1984); Anthony Plunbing of MI. v. Atty. Gen., 298 M. 11, 16,
467 A.2d 504, 506 (1983); Hi ghfield Water Co. v. Wash. Co. San.
295 Md. 410, 414, 456 A 2d 371, 373 (1983).

| f anything, a consent judgnent involving a matter of public
policy is nore vulnerable than other judgnents to a collatera
chal | enge based upon the | ack of authority underlying the judgnent.
See, e.g., Mntgonery County v. Revere, 341 Md. 366, 379-382, 671
A 2d 1, 7-9 (1996); Geen v. Sollenberger, 338 Ml. 118, 131, 656
A .2d 773, 779 (1995) (a consent adoption decree, not authorized by
the adoption statutes, "is voidable and subject to collatera
attack at any tinme").

Simlarly, the conditional provisions in the Novenber 26th
decree do not cure the lack of jurisdiction. |If a decree contains
orders and directives beyond the subject matter jurisdiction of a
court, the insertion of a clause maki ng the decree contingent upon
t he passage of particular |egislation or budget bill provisions
does not change the fact that the orders and directives are beyond
the court's jurisdiction. Qherw se, a judge could order anything
he or she desired as long as the order was nade conditional. For
exanple, it is a conmon practice for the General Assenbly to enact
| egi slation contingent upon the enactnent of other |egislation or

budget bill provisions. Nevert hel ess, the enactnent of such
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contingent legislation remains a legislative and not a judicia
function. A court does not have co-equal authority to enact
| egi sl ati on contingent upon the passage of other |egislation.
Furthernore, the conditional nature of the decree my
di sappear. |If the conditions are net, or if the parties waive the
need for particular conditions to be net (and such waiver is
provided for in this decree), then the decree will purportedly be
fully enforceable as any other type of equitable judgnent. Parties
could be held in contenpt for violating parts of the decree.
Finally, like the factor of consent, the conditional nature
of the decree nmakes it nore vulnerable to a collateral challenge
and not |ess vul nerable. The Court of Special Appeals recently
held in Southern Four v. Parker, 81 Ml. App. 85, 93, 566 A 2d 808,
812 (1989), with regard to conditional judgnents:
"It is a general rule that [a] judgnent
must not be conditioned on any contingency,
and it has been held that a conditional judg-
ment is wholly void.""
Later, the appellate court reiterated that a " conditional decree,
one that does not operate in praesenti, but is to becone operative
on the occurrence of sone condition, is void.'" Southern Four v.
Par ker, supra, 81 Ml. App. at 94, 566 A 2d at 812, quoting with
approval Burger v. Burger, 481 S.W2d 632, 634 (M. App. 1972).
The Court of Special Appeals explained this principle as follows

(81 Md. App. at 94, 566 A 2d at 812, quoting with approval Wall ace
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v. Hankins, 541 S.W2d 82, 84 (M. App. 1976)):

"“A conditional judgnent or decree is one
whose enforcenent is dependent on the per-
formance of future acts by a litigant and is
to be annulled if default occurs. An alterna-
tive judgnent or decree is for one thing or
anot her but does not declare in a definitive
manner which alternative wll ultimtely
prevail . Conditional and alternative judg-
ments and decrees are wholly void as they do
not performin praesenti and | eave to specul a-
tion and conjecture what their final effect
may be. In other words, under conditional or
alternative judgnents and decrees, the final
resolution of the cause is consigned to the
acconplishnment vel non of future acts whose
actual performance or nonperformance are
matters dehors the record.'"

This Court in Duffy v. Conaway, supra, 295 Ml. at 261, 455
A.2d at 964, quoting from Tanner v. MKeldin, 202 Mi. 569, 576-577,
97 A 2d 449, 452 (1953), stated "that a controversy, to be
justiciable, nust be "capable of final adjudication by the judgnent
or decree to be rendered.'" W went on to hold in Duffy, 295 M.
at 261-262, 455 A 2d at 965, that a Maryland court has no jurisdic-
tion to render a "judgnent" which is " purely tentative' " and
subject to inplenenting action by the General Assenbly. Under the
principles set forth in Duffy, the Novenber 26th decree in the
instant case would be invalid even if the circuit court had
jurisdiction to abolish school boards, create new governnent
agenci es, etc.

For all of the foregoing reasons, nost of the circuit
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court's Novenber 26th decree, including all of the nunbered
par agraphs, is beyond the subject matter jurisdiction of the
circuit court and is void. The respondents have brought the issue
of the decree's validity before this Court by their notion to
di sm ss. In addition, a judgnent beyond the trial court's
jurisdiction is subject to a collateral challenge at any tine.
Furthernmore, this Court will sua sponte strike down a judgnment
beyond the trial court's jurisdiction. Duffy v. Conaway, supra,
295 Md. at 254, 455 A 2d at 961.

It should be enphasized that the parties' agreenent to
reconmend to the GCeneral Assenbly particular |egislation and
appropriations relating to the public school system is not ny
concern. Froma public policy standpoint, the recomendati ons may
well be desirable. That is a matter for the political branches of
governnment and not the judiciary. Moreover, the parties are fully
entitled to settle pending litigation. The present litigation
coul d have been dism ssed after the parties entered a settlenent
agreenment. What is objectionable in this case, froma jurispruden-
tial standpoint, is the role of the circuit court, the insertion
into the court's decree of orders which are beyond the court's
jurisdiction, and the court's wusurpation of the Legislature's
function. The various nunbered paragraphs of the Novenber 26
1996, decree are void, and the people of Maryland are entitled to

be so i nforned.



| n uphol ding the denial of Mntgonmery County's notions to
intervene in these two cases, the majority largely accepts nmany of
t he respondents’' self-serving characterizations of this litigation,
as well as sonme of the Court of Special Appeals' characterizations
of the Bradford case, and the majority ignores the actual allega-
tions and theories set forth in the plaintiffs' conplaints. For
purposes of intervention, the majority views this case as if it
were ordinary litigation with its inpact limted to Baltinore GCity.

Thus, the mjority opinion states that the Bradford
plaintiffs alleged that the State was constitutionally responsible
for "educational deficiencies in the Baltinore public school system
due to various econom c, social, and educational factors peculiar
to Baltinore Gty" (slip opinion at 1-2, enphasis added), that the
Bradf ord conpl aint "focuses solely on the children in the Baltinore
City public school systent (id. at 13), and that both lawsuits are
"directed . . . solely to the constitutional adequacy of the
education provided to children in the Baltinore City public

school s" (id. at 30, enphasis in original).?

3 The state constitutional provision, which the plaintiffs in
bot h cases contend has been violated, is Article VIII, 8 1, of the
Maryl and Constitution, which states as foll ows:

"Section 1. Ceneral Assenbly to establish
system of free public schools.
(continued. . .)
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In actuality, however, the Bradford conplaint was brought on
behalf of an alleged class of "at risk"™ students which the
conpl ai nt defined as foll ows:

"“At-risk' students are those who experience
circunstances of economc, social and/or
educational disadvantage that substantially

increase the likelihood that they will fail to
obt ai n an adequate education in public school.

"8. Students who are “at risk' include
t hose who:
(a) live in poverty (usually defined

for educational purposes by their
eligibility for free or reduced
price school neals);

(b) attend schools with a high propor-
tion of students living in poverty
(nmore than thirty percent eligible
for free or reduced price neals);

(c) live with fewer than two parents;

(d) have parents who did not them
sel ves graduate from hi gh school

(e) live with parents who are unem
pl oyed;

(f) are honel ess;
(g) are parents or pregnant;

(h) live under the threat of violence
at honme or at school;

3(...continued)

"The CGeneral Assenbly, at its First Session
after the adoption of this Constitution, shal
by Law establish throughout the State a thor-
ough and efficient System of Free Public
Schools; and shall provide by taxation, or
ot herwi se, for their maintenance."”
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(1) bhave been retained in grade on at
| east one occasi on;

(j) score nore than one year below
grade | evel on standardized test-
i ng neasures; or
(k) have otherw se been determned to
be in need of renedial education.”
Al t hough the Bradford plaintiffs [imted their action to the "at
risk" students in Baltinore Gty, they acknow edged that there were
"at risk" students, under the above-quoted definition, throughout
the State. The Bradford conplaint went on to allege that the
"State's constitutional duty to provide for an adequate education
runs to every school -aged child throughout Maryland," and that this
duty applies to "at risk schoolchildren in Baltinore City
[and] in other comunities and school districts in Maryland.” In
contending that the constitutional inadequacy of the present public
school systemis shown by the failure of students to neet state
prescribed performance standards, the Bradford conpl aint acknow
| edged that the students in "many" Maryl and school districts fai
to neet these standards.

The anmended conplaint in the Baltinore Cty case, which
asserted that the adequacy of education should be neasured by
per formance under standards adopted and applied by the State Board
of Education, alleged that in 1990 "none of the Maryland schoo
districts net satisfactory standards," and that, four years |ater,

"only three school districts denonstrated educational adequacy."



- 16 -
Mont gonery County was not one of those three districts. The
amended conplaint in the Baltinore Cty case contained nore
allegations detailing the inadequate perfornmances of children
t hroughout the State neasured by various tests, concluding that
"[c]ontenporary qualitative educational standards established by
the State Board still are not being nmet in many districts,

including Baltinmore Gty" (enphasis added), and that these failures
"present concrete evidence that Defendants have failed to fulfil
their duty under Article VIII to provide for the mai ntenance of a
basi ¢ public school education.” Later the Baltinmore City anmended
conpl aint asserted that "[t]he qualitative standards of the MSPP
are not being net in any school district inthe State."* The basic
theme of the Baltinore Cty case, set forth in paragraph 53 of the
anended conplaint, was as follows (enphasis added):

"Defendants, in violation of the education

clause [Article VIII, 8 1], have failed to

appropriate increases in State education

funding necessary for all school districts,

particularly Baltinmore City, to provide all

students with a basic public school educa-

tion."

The majority opinion also indicates that this litigation is

not primarily about noney. The majority opinion states that the

Bradford plaintiffs "sought a court order requiring the State to

work with the plaintiffs and Baltinore City to inprove the Cty's

4 "MBPP" stands for "Maryl and School Performance Program"
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public schools so that they provide an adequate education"” (slip
opinion at 3), but the majority nentions nothing about the Bradford
plaintiffs' request for funds. The majority also says that the
Bradford conplaint "did not directly attack the constitutionality
of the system of public school funding which we upheld in Hornbeck

v. Sonerset Co. Bd. of Educ., 295 Ml. 597, 458 A 2d 758 (1983)."

(Slip opinion at 4). The majority opinion points to the state
defendants' contention that " "noney' . . . is not the primary
subject of the litigation." (rd. at 8). In describing the

all egations of the anended conplaint in the Baltinore City case,
the majority nerely says that the plaintiffs "sought by way of
relief that the State provide a constitutionally adequate educa-
tion." (l1d. at 10).

Contrary to the view of the majority, an exam nation of the
two conplaints denonstrates that these cases are chiefly about
noney fromthe State.® The crux of the Bradford plaintiffs' case
was set forth in paragraphs 41, 136, and 137 of their conplaint as
foll ows (enphasis added):

"41. The State of Maryland and the
def endants have failed to provide school chil -
dren in Baltinore Gty with an adequate educa-
tion. In particular, the defendants have

failed to provide resources sufficient and
appropriate to enable BCPS [Baltinore City

> Any reader of the newspapers circulated in Maryland over
the past several nonths would al so know that these cases are al
about noney.
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Public Schools] to neet or nake neaningful
progress toward neeting contenporary education
standards, especially with respect to at-risk
students .

* * %

"136. Pursuant to its obligations under
t he Education O ause of the Maryland Constitu-
tion, the Ceneral Assenbly has established a
mechani smfor funding elenmentary and secondary
education from a conbination of State and
| ocal appropriations.

"137. The principal cause of the inade-
guat e education available to plaintiff school -
children, which results in the constitutional
violation set forth above, is the lack of
adequat e resources. Under the constitution,
the State is legally responsible for ensuring
that the conbination of state and | ocal fund-
ing is adequate to neet the needs of BCPS' s
school population, and the State's failure to
assure such funding adequacy violates [its]
constitutional duty."

The Bradford plaintiffs in the first paragraph of their
conplaint disclaimed any intent to relitigate the issues dealt with
in Hornbeck v. Sonmerset Co. Bd. of Educ., supra, 295 Ml. 597, 458
A. 2d 758, which concerned, inter alia, the differences in total per
pupi | fundi ng anong the various Maryl and subdivisions (295 Ml. at
613- 615, 458 A 2d at 766-768), and in which this Court held that
the Maryl and Constitution "does not mandate uniformty in per pupil
fundi ng and expenditures anong the State's school districts" (295
Ml. at 631, 458 A 2d at 776). Nonetheless, the | ater paragraphs of
the Bradford conplaint specifically challenged the differences in

per pupil funding between Baltinore Cty and other school dis-
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tricts, conplaining that Baltinore Gty
"cannot devote as great a share of its re-
sources to regular instruction as do other
school districts.

"134. |In 1992-93, BCPS spent only $2,437
per student on current instructional expenses
(less adult education), the |lowest of any
school district in Mryland. The statew de
average for current instructional expenses was
$2,926, nearly 20% higher than that in BCPS.
As a result of BCPS s bel ow average spendi ng,
a classroom of 30 students in BCPS received
approxi mately $17,000 |l ess to spend on current
instructional needs than a simlar size cl ass-
roomin an average-spendi ng school district in
Maryl and. "

It is obvious from a reading of the entire Bradford
complaint that the plaintiffs' request for a court order requiring
the State to take steps to "provide an adequate education" neant
that the State should provide nore funds. As paragraph 137 of the
conpl ai nt, quoted previously, nmakes clear, the requested "adequacy"
in public education neans "fundi ng adequacy."”

The anended conplaint in the Baltinore Cty case nade little
effort to disguise that the plaintiffs' constitutional challenge
was to the present system of public school funding, and that what
the plaintiffs sought was nore state noney. |In their anended com
plaint's "Prelimnary Statement,"” the Baltinore Cty plaintiffs
stated that they wanted

"injunctive relief . . . directing that Defen-
dants provide by taxation or otherw se' suf-
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ficient assistance and resources to Baltinore
City Public Schools ("BCPS') so that BCPS can
make available to all school-aged children

residing in Baltinore Gty the opportunity for
a basic public school education.”

Echoing the conplaint in the Hornbeck case, the anmended conpl ai nt
inthe Baltinore Gty case alleged in paragraph 34 that "Baltinore
City students performworse on the MSPP than those school districts
that are able to spend nore funds for education” and "that in
school districts where nore noney is avail able, students perform
better." Paragraph 34 conti nued:

"The performance of Baltinore City, particu-

larly as conpared to suburban districts which

have greater fiscal capacities, shows that the

financing schene dependent upon |ocal wealth

and ad hoc categorical State aid does not

provide school districts that have limted

fiscal capacities with the neans essential to

provi de a basic public school education.”
The Baltinore Cty anmended conplaint repeatedly attacked the

Maryl and system of shared State and |ocal fiscal responsibility for

t he public schools.®

6 For exanpl es, see paragraphs 39, 40, 45, 53, 54 and 55 of
t he amended conpl aint, alleging as foll ows:

" 39. In 1990, when Maryland was the eighth
richest state in the United States, it
fell to 42nd in the nation in its none-
tary contribution to public education.
Overall, in fiscal year 1992, |oca
government provided fifty-five (55%
percent of the funding for public
(continued. . .)



5(...continued)
school s.

40. Insufficient State expenditures for
public education require that [ ocal
Boards of Education be fiscally depen-
dent on financing from the |ocal
government through incone and property
tax revenues.

45. Under Maryland's public school finan-
cing plan, a school-aged child s oppor-
tunity to obtain adequate education,
undeni ably, is dependent upon the
ability of the local political juris-
diction, in which he or she happens to
live, to raise local taxes. To even be
eligible to receive the State's “share
of basic current expenses, local juris-
dictions nust be able to levy taxes
sufficient to provide their |ocal share
as determned by the foundation
formula. 8 5-202(b)(3). Local appro-
priations also nust keep pace wth
enrol | ment and match or exceed spendi ng
in the prior year.

* * %

53. Def endants, in violation of the educa-
tion clause, have failed to appropriate
increases in State education funding
necessary for all school districts,
particularly Baltinmore Gty, to provide
all students with a basic public school
educati on.

54. Despite increasing evidence that the
State's public school financing plan is
insufficient to provide for the main-
tenance of adequate education that is
effective in all districts, the Defend-
ants consistently have resisted |ocal
efforts to obtain sufficient State
(continued. . .)
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The specific constitutional actions or inactions by state
officials and entities which were conpl ai ned about in the Baltinore
City case appeared to be the failures of Governors to include
sufficient state funds for public schools in the annual budgets
submtted to the CGeneral Assenbly (paragraph 51 of the anended
conplaint) and the General Assenbly's breach of its "duty to enact
a Supplenmentary Appropriations Bill' or other legislation to
ensure that a thorough and efficient public school system is
provided for, even if the Governor's annual budget does not neet
that constitutional mandate." (Paragraph 52).

In their "Prayer For Relief,” the Baltinore City plaintiffs
asked the court, inter alia, to "[o]rder Defendants to design an
enhanced system of public school finance for inplenmentation by the
General Assenbly which assures that all mandates for education as

established by Defendants are properly funded®" and to "[o]rder

5C...continued)
funds for the maintenance of a basic
public school education. The ful
funding estimated as needed at the
| ocal level for public education in the
State Budget for fiscal years 1994,
1995, and 1996 was not appropri ated.

55. Def endants have had anple tine to pro-
vide for the maintenance of adequate
educati on. Wthout sufficient State

funds or assistance to provide its
children with a basic public school
education, Baltinore Gty is inpeded in
carrying out its statutory duty to
establish and maintain a systemof free
public schools for its students."”
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Def endants to provide BCPS with . . . funding to the fullest extent
necessary for BCPS to provide a basic public school education to
school -aged children in BCPS as defined by contenporary qualitative
educational standards."” Consequently, the plaintiffs sought a new
and "enhanced" system of public school funding in place of the
exi sting system

Article VIIl, 8 1, of the Maryland Constitution nmakes no
reference to localities or subdivisions. The section inposes a
duty upon the statewi de | egislative body to establish a thorough
and efficient public school system "throughout the State .
The plaintiffs in these cases requested a declaratory judgnment that
the CGeneral Assenbly has violated Article VIII, 8 1. The Bradford
conpl ai nt described a group of "at risk" students, based on a |ist
of social, personal, and economc factors, which has nenbers in
every Maryl and subdivision. As reviewed above, the conplaints in
both cases alleged that the education being received by public
school students throughout the State, and particularly "at risk"
students, was constitutionally inadequate. The plaintiffs in each
case contended that the existing state public school financing
system and formulae, based on shared State and |ocal fiscal
responsibility, were constitutionally deficient. They wanted a new
financi ng system

These all egations of unconstitutionality, and the type of

decl aratory judgnent which mght have resulted, equally concern all
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Maryl and counties as well as Baltinore City. |If, as alleged, the
"at risk" students throughout the State are receiving a constitu-
tionally inadequate education, this applies to Montgonery County as
well as Baltinore City. |If the failure to neet the standards of
state performance prograns denonstrates a constitutionally
i nadequat e education, then, under the conplaints' allegations, the
education provided in all school districts is unconstitutional. |If
the State has failed to provide the "funding necessary for all
school districts,"” as alleged, this failure relates to counties as
well as to Baltinmore City. The plaintiffs' challenge to the
financi ng system and fornul ae applies throughout the State. Wen
the parties' self-serving characterizations of the cases are over-
| ooked, and when the actual allegations of the conplaints are
examned, it is obvious that these cases are not very different
from Hornbeck v. Sonerset Co. Bd. of Educ., supra, in which
Mont gonery county was allowed to intervene.

Mont gonery County clearly has "an interest relating to the
property or transaction that is the subject of the action”™ within
t he neaning of Maryland Rul e 2-214(a) relating to intervention of
right. The two lawsuits are attacking the statew de public school
system provided under Article VI1l1, §8 1, of the Maryland Constitu-
tion, with its principal feature being shared State and |oca
government responsibility. Mntgonmery County is as nmuch a part of

that system as is Baltinore City. If a declaratory judgnment
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invalidating the present system and fornulae for public school
financing were rendered, Mntgonmery County obviously "m ght be
di sadvant aged by the disposition of the action,” Board of Trustees
v. Gty of Baltinore, 317 Md. 72, 89 n.19, 562 A .2d 720, 728 n. 19
(1989), cert. denied, 493 U. S. 1093, 110 S.&. 1167, 107 L.Ed.2d
1069 (1990); G tizens Coordinating Conm v. TKU, 276 Ml. 705, 711
351 A.2d 133, 137 (1976).7

The majority opinion holds that Montgonmery County does not
have a sufficient "interest"” for intervention as of right because
“"[t]he “transaction' in these cases, i.e. the two |lawsuits, is
l[imted in scope to the plaintiffs' claimthat the State has fail ed
to provide the requisite resources and services to the Baltinore
City public school children necessary to fulfill its constitutional
obligation . . . ." (Slip opinion at 28). As previously denon-
strated, however, this is sinply not accurate. The allegations of

unconstitutionality are not |limted in scope to Baltinore City

" The mpjority opinion may seemto intinmate that the "m ght
be di sadvant aged" standard set forth in Gtizens Coordinati ng Conm
v. TKU, is no |longer applicable since that case was deci ded under
a former rule, and that the Court of Special Appeals' opinion in
Hartford Ins. Co. v. Birdsong, 69 M. App. 615, 519 A 2d 219
(1987), decided under present Rule 2-214(a), disapproved of TKU and
set forth a nore stringent test for the interest of the applicant
to be sufficient for intervention. | find nothing in the Birdsong
opi ni on disapproving of this Court's earlier TKU opinion, or
stating that the "m ght be disadvantaged" standard is no |onger
applicable. Moreover, the Board of Trustees case was an opi ni on of
this Court, decided under the present rule, and deci ded subsequent
to Birdsong. In Board of Trustees, we reaffirnmed the "m ght be
di sadvant aged" st andar d.



public school students.?®

It is true that the plaintiffs, while attacking the
constitutionality of the public school systemthroughout the State,
attenpt to limt the relief sought to Baltinore Gty. O course,
a declaratory judgnent need not be in the form requested by the
plaintiffs. See Harford Mutual v. Wodfin, 344 M. 399, 414-415,
687 A 2d 652, 659 (1997), and cases there cited. Mre inportantly,
| do not believe that plaintiffs, sinply by limting the scope of
the relief requested, can prevent intervention by an applicant with
a clear interest in the subject matter of the litigation. For
exanpl e, could owners of wetlands in Anne Arundel County bring an
action to declare the statewi de wetl ands statutes® unconstitution-
al, on grounds that woul d be applicable throughout the State, but,
by nmerely asking that the phrase "as applied in Anne Arundel
County" be appended to the declaratory judgnment, succeed in keeping
out of the lawsuit owners of wetlands in other counties with a

different point of view? | do not believe that the principles of

8 The mpjority also indicates that, if the plaintiffs obtain
the mllions of dollars in additional state funds which they seek,
any financial inpact upon Montgonery County woul d be "specul ative."
| wonder where the majority believes that over 250 mlIlion dollars

of additional state funds will cone from There is not, to the
best of ny know edge, a noney tree in Annapolis supplying the state
treasury. A large anmount of additional State noney for one

subdi vi sion cones fromthe taxpayers in all subdivisions, and the
t axpayers in Mntgonmery County supply nore of that noney than do
the taxpayers in any other single subdivision.

® Maryland Code (1974, 1990 Repl. Vol.), 88 9-101 through 9-
310 of the Natural Resources Article.
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intervention under Maryland | aw can be so easily mani pul at ed.

Mont gonmery County had an "interest relating to the
transaction that is the subject of the action”™ within the nmeaning
of Rule 2-214(a) and, therefore, was entitled to intervene as of
right.10

B.

There is another factor in these cases, which the majority
refuses to consider, but which clearly justifies intervention by an
interested person or entity wlling to defend the GCeneral
Assenbly's enactnents relating to Maryland's public school system
The cases have, to a degree, becone collusive, with no existing
party defending the constitutionality of the public school system

(1)

As the majority opinion points out, there was a "lack of
opposition to the entry of the partial summary judgnment” declaring
that Article VIIl, 8 1, of the Maryland Constitution was viol ated
with regard to Baltinmore Gty public school children. Furthernore,
the "Consent Decree" of Novenber 26, 1996, incorporated by

reference the "partial summary judgnment holding,"” in the words of

10 Montgonery County alternatively sought pernissive inter-
vention under Rule 2-214(b), and this was also denied by the
circuit court. "Denial of intervention, sought either as a matter
of clainmed right or by perm ssion, is an appeal able final order.™
Maryland Life & Health Ins. v. Perrott, 301 M. 78, 87, 482 A 2d 9,
13 (1984), and cases there cited. Even if it be assuned, arguendo,
that Montgonery County was not entitled to intervene as of right,
| would hold that the circuit court abused is discretion in denying
perm ssive intervention.



t he decr ee,

"that Article VII1, Section 1, of the Maryl and

Constitution requires that the General Assem

bly provide all students in Maryland' s public

schools with an education that is adequate

when neasured by contenporary educational

standards and that the public school children

in Baltinore City are not being provided with

an education that is adequate when neasured by

contenporary educational standards.”
While the decree goes on to recite that there is sone dispute
concerning the causes of this constitutional violation, the parti al
summary judgnment and the decree do constitute a declaratory
judgment that the State has failed to provide sone public schoo
children with the mninmum education constitutionally required.
Since Article VIII, 8 1, of the Maryland Constitution makes the
Ceneral Assenbly responsible for providing whatever may be required
under that section, and since, under Article Ill, 88 27-52, of the
Constitution, the General Assenbly fulfills its responsibilities by
enacting statutes and budget bill provisions, the declaratory
judgnent in these cases necessarily nmeans that at |east sone of the
CGeneral Assenbly's enactnments concerning public education are
constitutionally infirm

The Maryland State Superintendent of Schools and the

President of the Maryland State Board of Education, represented by
the Attorney CGeneral of Maryland, expressly consented to the entire

decree. Thus, the State defendants and the Attorney General have

agreed with the plaintiffs' contention and the circuit court's
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declaration that the public education system provided for by the
CGeneral Assenbly, and the CGeneral Assenbly's enactnents regarding
public education, are to sonme extent unconstitutional. There is no
| onger any party in these cases totally defending the constitution-
ality of these |egislative enactnents. The litigation has,
t herefore, becone coll usive.

When a case involving the public interest is or may becone
collusive, wth no party defending the validity of statutes or
ot her governnental actions, and where those statutes or actions are
not clearly invalid, it is inportant to allow intervention in order
that the statutes or governnental actions receive a defense and
that both sides of the constitutional dispute be presented to the
judiciary. Intervention has been allowed in such cases even after
the trial court's judgnent, where the collusive aspect of the
l[itigation sinply took the formof the |osing governnental parties
declining to pursue appellate renedies. See Coalition v. Annapolis
Lodge, 333 M. 359, 368-371, 635 A 2d 412, 416-417 (1994). See al -
so Board of Trustees v. Gty of Baltinore, supra, 317 M. at 91-92,
562 A 2d at 729.

Judge J. Dudley Digges for this Court in Reyes v. Prince
CGeorge's County, supra, 281 Md. at 283, 380 A 2d at 14, enphasized
"that the American system of adjudication from
its inception has been grounded on the
principle that adversary presentation of

issues. . . plays a vital and essential role
in attaining justice."



Mor eover, an adversary presentation is " a safeguard essential to
the integrity of the judicial process,'" ibid., quoting United
States v. Johnson, 319 U S. 302, 305, 63 S.Ct. 1075, 87 L.Ed. 1413

(1943). Later in its Reyes opinion, 281 Md. at 299, 380 A 2d at

23, the Court reiterated

"that it is essential to the effective func-
tioning of the adjudicatory process that
judgnents, particularly those involving con-
stitutional issues, be rendered only after the
court has had the benefit of full presentation
of opposing positions on the questions upon
which it is to express an opinion."

The Reyes case involved a situation where statutes were chal |l enged
by a party whose costs and counsel fees were being paid by the
governnment entity defending the statutes, and the Court was
concerned that this degree of collusion mght lead to an insuffi-
cient adversarial presentation of the issues. Consequently, the
Court held that, when such situations arise in the future, the
trial court should (281 Md. at 300, 380 A 2d at 24)

"nanme counsel, w thout recommendati on or sug-

gestion by any party to the action, to present

in the sane manner and to the sane extent as

t hough representing a truly adverse party, a

position in opposition to that taken by the

party who initiated and for whose benefit the
action was instituted."

The instant cases involve a nuch greater degree of coll usion
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than was involved in Reyes. Unlike Reyes, in the present cases,
from and after the partial summary judgnment, there was no ad-
versarial presentation of the constitutional 1issues. Mor e
inportantly, the possible insufficiency of the adversarial
presentation in Reyes related to the attack upon the statutes and
governnmental action. |In the cases at bar, however, after a certain
stage in the proceedings, there was no party defending the enact-
ments of the Maryland General Assenbly concerning the public
schools. [If, as held in Reyes, it is necessary to inport counsel
in order to challenge the validity of statutes, it would seem even
nore necessary to allow intervention by an interested and willing
governnental party to defend the enactnents of the General
Assenbl y.
As Judge Marvin Smth enphasized for the Court in State v.

Burning Tree Cub, 301 Md. 9, 36, 481 A 2d 785, 799 (1984),

"[o] ne accused of crinme, presuned under our

system to be innocent, is entitled to an

advocate of his position. A statute, with its

presunption of constitutionality, has just as

much right to an advocate of its validity."
In that case, this Court disallowed a declaratory judgnent action
by the Attorney General of Mryland challenging the validity of a
state statute, even though there was another party in the case
wlling to defend the statute. In language which is directly

applicable to the Attorney CGeneral's conduct in the present cases,
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we explained (State v. Burning Tree O ub, supra, 301 Mi. at 36, 481

A . 2d at 798-799):

"Who has the duty of conducting the defense of
a challenged statute if this duty does not
rest upon the Attorney General of Mryl and?
It is no answer to say, as the Attorney
CGeneral clainmed at oral argunent, that in this
i nstance Burning Tree is prepared to spirited-
|y defend the statute. If we were to permt
the Attorney General to maintain the present
action for this reason, an anomalous result
woul d be reached in a future proceedi ng, again
brought to declare a statute unconstitutional,
where the defendant may elect not to defend
either for economc or other reasons. In that
situation, the matter would go by default and
the statute mght well be declared unconstitu-
tional, even though if properly defended a
contrary result m ght have been reached.

"The fact that the Attorney Cenera
believes this or any statute to be unconstitu-
tional does not make it such.”
The "future proceedi ng" envisioned by the Court in the above-quoted
passage canme about in these cases when the Attorney Ceneral's
O fice acquiesced in the declaration of unconstitutionality, and
there was no remaining party to defend the General Assenbly's
enactnments. Not only did the Attorney General's O fice abandon its
"duty of appearing in the courts as the defender of the validity of
enactnents of the CGeneral Assenbly” (Burning Tree Club, 301 Ml. at
37, 481 A 2d at 799), but the Attorney Ceneral has vigorously
opposed the efforts by the largest political subdivision of the

State to intervene and defend the enactnents of the GGeneral



Assenbl y.

The | anguage of a three-judge federal court in Nash v.

Blunt, 140 F.R D. 400, 403 (WD. M. 1992), aff'd, 507 U.S. 1015,

113 S. Cx.

the sanme side as state defendants in a case with politica

1809, 123 L.Ed.2d 441 (1993), in allowi ng intervention on

tones, is pertinent here:

Anot her

"I'n addition to being necessary as a check
on the possible intrusion of partisan inter-
ests into these legal matters, the grants of
intervention were necessary to insure this
court's jurisdiction. In arriving at the
proposed settlenment, the parties necessarily
agreed on a wde variety of factual and | egal
i ssues; for instance, the parties agreed that
the proposed settlenent does not violate the
Constitution or the Voting R ghts Act and that
the court's adoption of the settlenment was the
best solution to this entire |lawsuit. Thi s
court was (and, to sone extent, is still)
concerned that the parties mght actually
agree on many of the central issues involved
in this case, thereby depriving the court of
" opposi ng parties representing adver se
interests' as required by Article 111.
Financial Guar. Ins. v. Cty of Fayetteville,
943 F.2d 925, 929 (8th Cir. 1991). By allow
ing the intervenors to participate in this
case, we have insured that opposing viewpoints
will continue to be presented to the court.?

"3 Even if the parties' agreenent on certain
i ssues did not inplicate Article |11l concerns,
we would still grant the notions to intervene
because the intervenors' presence will aid the
court in resolving the issues presented in
this case.”

federal court, after review ng nunerous cases,

over -

made a

simlar point (Herdman v. Town of Angelica, 163 F.R D. 180, 190



(WD.N. Y. 1995)):

"The cases cited above indicate that in
considering a notion to intervene as of right
on the side of a governnent entity in an
action in which the governnent entity is not
suing as parens patriae, but rather is
defending the legality of its actions or the
validity of its laws or regulations, courts
shoul d exam ne both (1) whether the governnent
entity has denonstrated the notivation to
litigate vigorously and to present all color-
abl e contentions, and (2) the capacity of that
entity to defend its own interests and those
of the prospective intervenor."

See al so Hopwood v. State of Texas, 21 F.3d 603, 606 (5th Gr.
1994), cert. denied, = US _ , 116 SSC. 2580, 135 L.Ed.2d 1094
(1996) ("The proposed intervenors have not denonstrated that the
State will not strongly defend its affirmative action progrant).

| do not nean to suggest that, in ordinary litigation,
whenever a party acquiesces in a partial summary judgnment in favor
of his opponent, or enters into a consent judgnent, the case has
becone collusive and intervention by a third party is warranted.
Qoviously this is not so. Parties should be encouraged to resolve
their differences by reaching agreenents. Nevertheless, when an
action is brought to declare unconstitutional the enactnents of the
General Assenbly, when those statutes are not obviously invalid,
and when at sonme point during the litigation there is no party
defending the | egislative enactnents, then, under the principles

set forth in the above-cited cases, the litigation has becone
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collusive and intervention is clearly in order.
(2)

The Attorney CGeneral's position in this litigation, and the
refusal by the circuit court and this Court to allow intervention
for the purpose of defending the Legislature's enactnents, are
particularly puzzling when one considers the nature of the
plaintiffs' constitutional challenge and the prior decisions of
this Court. The existing "System of Free Public School s"! which
has been provided by the General Assenbly, involving shared State
and local responsibility, involving conprehensive statutory
provisions relating to all aspects of education, and involving
| arge appropriations of taxpayers' dollars, is not, as applied to
"at risk" students, obviously invalid or clearly in violation of
public policy enbodied in constitutional provisions. If it were,
perhaps a pl ausi bl e argunent could be nade to justify the position
of the circuit court and the role of the Attorney General. Cf.
Sinkins v. Mbses H Cone Menorial Hospital, 323 F.2d 959, 962 (4th
Cir. 1963), cert. denied, 376 U S. 938, 84 S. . 793, 11 L.Ed.2d
659 (1964) (federal governnent attorneys, "unusually enough,”
refused to defend the validity of a racial "separate-but-equal"”
provision in a federal statute, although another party in the case
defended the constitutionality of the provision).

| nstead of the |egislative enactnents under Article VIII

1 Article VIII, 8 1, of the Maryland Constitution.
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8 1, being clearly invalid, it is the plaintiffs' constitutiona
t heory which seens questionable in |ight of Hornbeck v. Sonerset
Co. Bd. of Educ., supra, 295 Md. 597, 458 A 2d 758. As discussed
earlier, the plaintiffs in both cases below alleged that the "at
risk" Baltinore City public school students were receiving a
constitutionally inadequate education, and that this inadequacy was
primarily shown by the students' scores on so-called "MPP' and
"MSPAP" tests.!? According to the Bradford plaintiffs, this
i nadequacy primarily results from a |lack of sufficient funding,

"and the State's failure to assure such fundi ng adequacy viol ates

[Its] constitutional duty.” Simlarly, the anended conplaint in
the Baltimore City case alleged that the "[d]efendants, in
violation of the education clause [Article VIII, 8 1], have failed

to appropriate increases in State education funding necessary for
all school districts, particularly Baltinore City, to provide al

students with a basic public school education.” |In fact, as poin-

12 As previously noted, "MSPP' stands for "Maryl and School
Per f ormance Program " "MSPAP' stands for "Maryland School
Per f or mance Assessment Program "

The complaint in the Bradford case also alleged that the
i nadequacy was shown by the students' high rate of being "unl aw
fully absent from school,"” the nunber who do not conplete high
school, the nunber who are not qualified "for admssion to the
University of Maryland system"” the difficulty in "attract[ing] and
retain[ing] qualified teachers and professional staff,"” alleged
insufficient "quantities of "good quality' instructional materials
and supplies,” the alleged inadequate condition of the school
buil dings, and the alleged high "rate at which students enter,
w thdraw from or transfer between schools."
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ted out in Part Il A of this opinion, the anmended conplaint in the
Baltinore Gty case, read as a whole, appeared to be an attack upon
the basic system of shared State and |ocal fiscal responsibility
for the schools.

Consequently, the conplaints in both cases proceeded upon
the primary theory that | ow test scores and other alleged deficien-
cies in students' performance and conduct, together with the
State's system of public school funding, constituted a sufficient
basis for the circuit court to determne that the education
provi ded was constitutionally inadequate in violation of Article
VIIl, 8 1, of the Maryland Constitution, and to afford appropriate
relief which was additional state funding.

This Court in Hornbeck v. Sonmerset Co. Bd. of Educ., supra,
295 Md. at 620-632, 458 A 2d at 770-777, however, reviewed the
history and neaning of Article VIIl, 8 1, and concl uded as foll ows
(295 Md. at 632, 458 A.2d at 776):

"The devel opnent of the statew de system under

8 1is amtter for |legislative determ nation;

at nost, the legislature is commanded by § 1

to establish such a system effective in all

school districts, as wll provide the State's

youth with a basic public school education.”
Chi ef Judge Murphy's opinion for the Court in Hornbeck, 295 M. at
624, 458 A . 2d at 772, pointed out that the franers of Article VIII
8 1, in the Constitutional Convention of 1867, rejected any

constitutional requirenent of a "detailed system of public
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education, and decided " that the constitution should not be
encunbered with the details'; and that the "best plan was to | eave
the details . . . to the legislature."" The Hor nbeck opinion

stated that "[t]he central thene energing fromthe debates [at the

1867 Constitutional Convention] was . . . to permt the legislature
to adopt any system. . . and to inplenent it by statute.” 295 M.
at 626, 458 A.2d at 773. The history of Article VIII, 8§ 1, set

forth in Hornbeck is replete with the concept that "the |egislature
be left free to adopt the system it deened best,” that the
Constitution ""reserv[ied] to the Legislature full authority to
provide for a system of education in each county and the city of
Baltinore,'" that the amount of funds necessary "'is properly
confided to the Legislature,'" and that the Constitution does not
prescribe a " system of public schools'" which is " perfect[].""
295 Ml. at 627, 458 A.2d at 774. The Court in Hornbeck made it
clear that Article VIII, § 1, authorized "the principle of shared
responsibility between State and |ocal governnments for public
school education," 295 Mid. at 630, 458 A 2d at 775.

It appears sonewhat difficult to reconcile the plaintiffs
theory and the circuit court's declaratory judgnent with the
Hor nbeck opi nion and the constitutional history therein reviewed.
Hor nbeck and the history of Article VIIlI, 8 1, indicate that it is
for the General Assenbly, and not the circuit court, to determ ne

the nature of the public school systemand the nmethod of funding.
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Furthernore, it seens doubtful that the framers of Article VIII
8 1, contenplated that students' scores on particular tests would
be the standard for judicially nmeasuring the General Assenbly's
conpliance wwth its constitutional responsibility.

There is an additional aspect of the plaintiffs' theory
which would have seened to reinforce the view that ultimte
judicial relief mght be difficult to obtain and that their
conpl aints shoul d have been directed to the political branches of
the Governnment. As discussed earlier, the plaintiffs conplained on
behalf of a "class" of "at risk"” children who are disadvantaged
chiefly because they "live in poverty,"” "live with fewer than two
parents," have parents who did not graduate from high school, "live
with parents who are unenpl oyed,"” "are honel ess,” "are parents or
pregnant,” or |ive under threats of violence. The plaintiffs'
argunent was that such children, because of these di sadvantages not
caused by the school system "require greater or different
resources and services than others to receive an adequate education
fromthe public schools.” Athough it is certainly desirable, from
a social standpoint, for governnent to take steps to rectify the
results of poverty, unenploynent, etc., as a general rule govern-
ment is not constitutionally responsible for deprivations not
caused by governnment action. See, e.g., National Collegiate
Athletic Ass'n v. Tarkanian, 488 U S. 179, 191, 109 S. . 454, 461,

102 L. Ed.2d 469, 484 (1988): Blumv. Yaretsky, 457 U.S. 991, 1002-
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1003, 102 s.C. 2777, 2785, 73 L.Ed.2d 534, 545 (1982); Rendell -
Baker v. Kohn, 457 U. S. 830, 837-840, 102 S.C. 2764, 2769-2771, 73
L. Ed. 2d 418, 425-427 (1982); Waters v. State, 320 Ml. 52, 57-509,
575 A . 2d 1244, 1246-1247, cert. denied, 498 U S 989, 111 S. C
529, 112 L.Ed.2d 539 (1990); State v. Burning Tree Cub, Inc., 315
Md. 254, 293-294, 554 A 2d 366, 386, cert. denied, 493 U S. 816,
110 S.Ct. 66, 107 L.Ed.2d 33 (1989); R ger v. L& Ltd. Partnership,
278 Md. 281, 288-289, 363 A 2d 481, 485-486 (1976).

O course, the State's obligation under Article VII1, § 1
of the Maryland Constitution to provide a free public education,
fully extends to "at risk" students, and renmedial neasures are
obviously called for. Nevert hel ess, the nature of the renedia
measures, the amount of funding, etc., involves a bal ancing of
educational, political, social, and fiscal considerations which is
peculiarly within the province and expertise of the political
branches of governnent.

By pointing to apparent difficulties in the plaintiffs'
legal theories and in their requests for judicial relief, I am not
suggesting that their lawsuits were frivolous, or that the Hornbeck
opi nion cannot be reexam ned, or that Hornbeck may not be dis-
tinguishable in light of evidence that m ght be adduced at a trial,
or that the Maryland system of public school financing, with its
significant reliance on local funding ability, is absolutely i mune

from judicial challenge. | do suggest that, in light of the
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apparent uphill legal battle that was facing the plaintiffs, the
position of the Attorney CGeneral and the State defendants, as well
as the declaratory judgnent of wunconstitutionality wthout any
trial, is extrenely surprising and highly unusual. A situationis
presented which clearly calls for intervention by a truly adverse
party.

(3)

In refusing to consider the State defendants' and Attorney
CGeneral's apparent acquiescence in the plaintiffs' questionable
| egal position, and their consent to a declaratory judgnent that
Article VI1l, 8 1, has been violated, the majority opinion seens to
hol d that "subsequent events"” have no relevance to the matter of
intervention in these cases. The nmgjority again nyopically views
the present cases as if they constituted ordinary |ocal |awsuits.
Neverthel ess, in major public interest cases involving chall enges
to the validity of statutes or other governmental action, this
Court, in reviewwng the matter of intervention, has considered
"subsequent events."

Thus, in Board of Trustees v. Gty of Baltinore, supra, 317
Md. at 88-92, 562 A 2d at 727-729, the Board of Trustees of
Baltinore City's enpl oyee pension systens challenged the validity
of city ordinances requiring that the pension systens divest their
hol dings in corporations doing business in South Africa. Prior to

trial, four pension fund beneficiaries noved to intervene on the
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side of the Board, and the Grcuit Court for Baltinore Gty denied
the notion for intervention. In holding that the circuit court
erred, this Court pointed to the possibility that the Board, as a
city agency, mght not fully contest the position of Baltinore
Cty. In this connection we noted the event, subsequent to the
circuit court's denial of intervention, "that, during Baltinore's
| ast mayoral election canpaign, one of the issues between the
candi dates concerned the propriety of permtting the Trustees to
prosecute an appeal in the present case."” 317 Md. at 91, 562 A 2d
at 729. Moreover, in our opinion upholding the right of the
beneficiaries to intervene, we pointed to the subsequent possi-
bility "that the Trustees m ght not ask the United States Suprene
Court to review an unfavorable ruling in this Court,” ibid. See
the discussion in Coalition v. Annapolis Lodge, supra, 333 M. at
369-371, 635 A 2d at 416-417.* See al so Meek v. Metropolitan Dade
County, Fla., 985 F.2d 1471, 1478 (11th Cr. 1993); Nash v. Bl unt,

supra, 140 F.R D. at 402-403; Palner v. Nelson, 160 F.R D. 118, 122

13 It should be noted that, at the time the circuit court
denied intervention, there were indications of the possibility that
the litigation mght becone coll usive. The State defendants,
represented by the Attorney CGeneral, vigorously opposed Mntgonery
County's notions to intervene on the side of the State defendants
and to support the validity of the General Assenbly's enactnents.
Thi s opposition was unusual; ordinarily parties in the position of
the State defendants woul d have gl adly wel coned the assi stance of
Mont gonery County and the very able attorneys representing the
County. Moreover, the State defendants, in responding to the
motions for intervention, seem to have adopted nuch of the
plaintiffs' theory regarding the nature of the cases.
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(D. Neb. 1994) ("intervention necessarily focuses upon potenti al
future harmto the non-party's interest in the subject matter of
the pending litigation") (enphasis in original).

[T,

The present cases are ones in which the public interest and
the integrity of the judicial process require intervention. There
iIs no existing party either defending the constitutionality of the
public school system provided by the General Assenbly under Article
VIIl of the Maryland Constitution, or challenging the circuit
court's jurisdiction to abolish a governnent agency and create a
new one wth specified organization, powers and duties, or
chal l enging the court's decree that 250 mllion additional dollars
be provided for the Baltinore Gty public school system The
position of the State defendants and the nature of the circuit
court's decree are so unusual that one mght reasonably wonder
whet her the parties and the court have incorporated a particul ar
political agenda into the "Consent Decree," and are using the
judicial process and the decree sinply as |leverage to attain their

political goals fromthe General Assenbly.!* 1In any event, if the

4 References in newspaper articles and editorials to pending
proposed legislation in the General Assenbly, relating to Baltinore
City schools, as having the purpose "to enact the terns of a court
consent decree" or being "court-approved" have becone | egion during
t he past several nonths. See, e.g., The Sun, March 27, 1997, at
12A, 22A. Furthernore, the view has apparently been expressed to
the General Assenbly that the | anguage of the pending | egislation
cannot deviate "from the consent decree" unless the deviation is

(continued. . .)
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Crcuit Court for Baltinore City is going to assune the role of a

super legislature for Maryland public education, at |east the

| argest Maryland political subdivision should be represented in
that |egislature.

Judge Raker has authorized ne to state that she concurs with

the views expressed herein.

¥4(...continued)
"agreed to by all parties" to this litigation. See The Sun, March
28, 1997, at 10B



